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E - RRIVY COUNCIL: 


PRESENT: Lord Alkin, Lord Tomlin and Sir Lan:elot Sanderson, 


SAGARMULL NATHANY 
be P, 
JOHN CARAPIET GALSTAUN, 


. [Ox EEE FROM THE Hian Court OF JUDICATURE AT Fort 
Tono IN ‘BENGAL. ‘| 


Pleadings— Variance between Maint and case alie at the irial. ex 


, Pleadings should'not be construed too narrowly, and thefefore in dealing 
with the question whether there has been a variance between a plaintiffs plead. 
ings and tho case alleged at the tdal the Court must lopk not to the mere word- 
Ing of the plaint, bat tó the issues which were settled for trial and to the manner 
in which tho ciso was deliberately “fough: DI) by both the ‘parties i in the trial 
Court. , M 

* Appeal No 116 of 1928 from a decree dated the 16th January 
1928 of the High Court, Calcutta, Civil Appellate Jurisdiction sett- 
ing aside a decree dated the 24th January 1927 of the said High 
Court, Original Civil Jurisdiction. 


The material facts of the case, for purposes of the present report, 
appear sufficiently fully i in their Lordships’ judgment. 

Dunne, K.C. and Parikh for the Appellant, - 

DeGruytlar, X.C. and McNair for the Respondent, 

Their: Lordships’ judgment was delivered by 


; Lord Tomlin. This is an appeal in two consolidated ` ‘suits 
(Nos. 1136 and 1138 of 1920) brought | by the dssignor of the 
appellant against tha respondent, "The “consolidated ` sttits 
were tried before Mr, ‘Justice Chotzner in the High Court’ of Judi- 


cature at Fort William in Bengal,” Qrigioal Civil Jurisdiction, viti? 


P. © 


Le 
sterol Nathasy 


John Carapiet 
Galstann, 


Lerd Tomin. 
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the ré&ult that a decree in favour of the plaintiff was made on the 
a4th January, 1927. 

„The respondent appealed, and on the 16th January, 1928, the « 
High Court Civil Appellate Jurisdiction reversed Mr. Justice 
Chotaner and dismissed the consoli dated suits, j u^ 

The appellant thereupon ‘appealed t$ His Majesty in Council, 

Whe story ofthe transactions out of which the suits arise is some- ° 
what intricate, but for the present.purpose js Jen stated in 
what follows, : 

One Pity owed the appellant money and in March, tgto, | 
the appellant obtained a decree against ‘Pity for Rs. 1,40,020. 
Pity was the owner of property ia Wellesley Street, Calcutta, An 
arrangement was entered into and carried out between Pity, 
the appellant and the respdndent to the following effect, The 
appellant borrowed from the Bank of Bengal Res. 1,530,070, To 
enable the appellant to obtain this loan the respondent, fora 
I percent, commission, guaranteed the loan to the Bank, The ` 


appellant drew-& promissory note for the amount borrowed from , 


the Bank in favour of the respondent, who endorsed it over to the 
Bank. Out of the monies so borrowed the appellant lent to Pity 
the amount required to enable the latter to discharge his indebted- 
ness to the appellant. Pity accordingly paid his debt to the appel- 
lant, At the same time Pity deposited with the appellant and the 
respondent the title deeds of the Wellesley Street property to 
secure the amount lentgto bim by the appellant, 

Itis not suggewed that as between the appellant and the 
respondent the latter had any interest in Pity’s mortgage beyond, 
his right to be secured thereout against his liability as guarantor to 
the Bank for the appellant’s debt, 

On the gth August, rgro, the appellant and respondent 
launched a suit (No. 839 of 1910) against Pity to enforce the 
mortgage. On the a7th November, 1910, & final decree for sale 
was made in the suit, both the appellant *and respondent being 
given liberty to bid. Nothing further was done forsome years, 
On the sth August, :9r4, the respondent paid to the Bank the 
sum of Rs, 31,350-1a-5 for interest on the appellant’s debt to the 
Bank, and also from time to time until the date of the sale next to 
be mentioned, under an authority from Pity, collected tha rents 
of the Wellesley Street property, and paid them to the Bank on 
account of the interest due on the appellgnt's debt to tn 
Bank. 

On the 29th January, 1916, ‘the Wellesley Street property was 
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- * 
put up for sale uider tha decree of the 27th November, roro, and 
the respondent, under the liberty reserved, to him by the decree 
* bid for and was declared the purchaser of the property ; the Bur- 
e chase price was Rs, 1,25,000, a sum less than the total amount 
owing gador the decree. Ths respondent paid to the Registrar 
-a deposit of Rs, 31,250 out of his owm monies, A 
` — Apart from the debt to the Bunk there was at this time another 
. account open betwge) the appellant and the respondent upon 
' which money was owing to the respondent. To secure this 
accéunt the appsllant had deposited certain jewellery with the 
respondent, * Differences arose between the appellant and respon- 
dent in connection. with the transactions which have been described 
and one Mitter, a mutual friend of both parties, intervened to 
compose them,  Mitter'a story, which was accepted by the trial 
Jadge and is not*questioned by the High Court, is that on the rath 
July, 1917, à verbil agreement was made between the respondent 
and Mitter, who in this regard acted as agent for the appellant. 

The fiit part of the agreement was to the following efect 
namely :— : 

(1) That the amount due tothe respondent in respect of the 
account. secured by the deposit of jewellery was agreed as 
Rs, 31,000, of which Rs. 27,000 was to be paid at orce and the 
balance of Rs, 4,000 was to be pai 1 before December then next. 

(2) That upon payment of the Rs, 27,coo the jewellery was 
to be returaed by the respondent, e >° 

It seoms clear that into the account so settled there was brought 
‘in the amount for interest paid by the respondent to the Bank in 
August, 1914, and his claim for commission in respect of the Bank's 
loan. 

The second part of the agreement was that the appellant should 
pay forthwith to the Bank the amount then claimed by the Bank 
for interest, which had been ascertained at Rs, 30,275-14-1 and 
keep down the future interest so far as the rents were insufficient 
to meet them, ani that the respondent should -make over the Wel- 
lesley Street property to the appellant upon the ultimate payment 
of the cipital and interest of the Bark’s loan. The appellant alleg- 
ed he was to have three years in which to make the ultimate pay- 
ment, but in this respect he was not corroborated by Mitter. As 
soon as agreement was reached Mitter obtained from the appellant 
acheque in, his own favour for Rs, 57,875-14-1 to cover 


Lard Tomlin. 


(a) the Rs, 27,000, the first fustalment of Rs. 31,0co and ° f e 


(4) the Re, 30,275-14-1 dye for interest, and endorsed this cheque 
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over to the respondent. At the same time, Mitter hwnded to the 
respondent. a form of receipt which he was to sigo &nd return with 
the*jewellery on the following day. 

The respondent took thé cheque for Rs,'57,250-14- [add paid , 
Rs. 30,275.14.1 to the Bank but on various excuses he refysed to 
sign the receipt pr to return the jewellery. The; matter Raed” 
on fill October, when a modification of the July agreement. was 


reached. Both Courts below find tbat*a modification of the , 


agreement took placeein October, but it is not clear what either,” 


Court considered the full scope of the modification to have been. 


In their Lordships’ judgment the effect of the eee was as 
follows, namely :— : T 

(1) Thatthe Rs. 4,000 balance of the Rs. 31,9co, should be 
increased to Rs, 6,000, 

(2). That upon payment of the Rs, 6,000 the Jewellery should 
be handed over by the respondent to the appsllant. 


e 
(3) That the sale of the Wellesley Street property should 
bə confirmed in the respondent’s ‘nams, the prica of Rs. 7,25,000 
being set off against the decree and that the oe paia oy the 
respondent should be returned to him. E 


(4) Thatethe appellant should pay to the respondent interest 
at the usual Bank rate on ths deposit from the time it was made 
until its repayment, and 


(s) That upon paymon by the appellant to the Bank of what 
was due to the Bank and to the. respondent of what is due to him in 
respect of the matters which have been mentioned, the respondent, 
should make over the Wellesley Street property to the appellant, 


Accordingly on the zoth October, 1917, an order was made 
cqnfirming the sala to the respondent, who was given liberty 
to set off the amount of the purchase price viz, Rs, 1,25,000 
against what was due to the appellant and respondent under the 
decree, and the Registrar was directed fo return the deposit 


to the respondent. The deposit, less the Registrars commission, - 


was reiurned to the respondent but in the first instance, with a 
view to saving’ costs, no sale certificate was taken out. 


On the 24th January, rg:8, the appellant executed a fresh 
promissory.noté in favour of the Bank, No further progress was 
made during the yoar 1918, Tae appellant did not pay any 
interest to ths Bink and no .rants were ‘paid into the Bank by 
‘the respondent after the agth Jantary, 1916. There is some suggés- 


tion that Pity made a.payment to the respondent in respect of the 
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balance of the decree against him remaining after the set off direct- 


ed by the order of the aoth October, 1917. : ag” 


-On the 18th January, r9Fr9, > "the appellant’s solicitors yrote 

to the respondent’s solicitors that their client had. made. every. 
- arrangethent to pay off the amount due and asked for particulars 

Of thé Bank’. debt, No dnswer was Te ceived. 
. QOnthe roth February, 1919, the respondent *took óc donde 
certificate in his own name ando: the 14th February, 1919, bis 
solicitors wrote to thb appellant’s solicitors jpforming them of the 
fact and setting up a ¿Claim on their client's behalf to be paid g : 
sum of Rs, 1,72,386. 4.9 which included items already dealt with 
in the settlement of Jely, rgrz, and a large item in "respect of 
certain jute transactions which up to that point had not come intQ 
the matter, —— $ 

- Further comespondence followed i in which in effect the respon- 
de it claimed the Wellesley Street property as his own, alleged that 
the chedtie for Rs, 57,275.14-1, received by him in July, 1917, was 
paid on general account, claimed that the jewellery was deposited to 
cover all accounts, and reiterated his claim -in espect of the jute 
transactions, 

On the aand September, 1 1919, the opu sold the Welles, 
ley Street property for Rs, 2,04,000, and on the 17t® February, 1920, 
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he paid off the amount due to the Bank-, The difference between , 


the sale price and what was paid to the Bank was about Rs. 29,000, 
Shortly afterwards the appellant launched dhe present suits, 

In the first suit he claimed (1) a return oj the jewellery upon 
payment of the Rs. 4,000 in accordance with the agreement of July, 
1917; aod. damages for convarsion, or alternatively (a) ee of 
the value of the jewellery with interest, l 

. It is to be observed that no reference .is mage.in this plat 
to the modified agreement made in October, 1917. . oe 
_ In the second suit the appellant claimed damages against the 
defendant alleging in effect a sale of the Wellesley property. in 
breach of the respondent's obligations to the appellant and at 
an undervalue, The parties were unable to agree the form .of the 
issues, though both parties seem to have accepted the view that 
in each suit ope of the issues should: be whether if there was an 
agreement in July, 1917, there was ANY. subsequent .modification of 
that agreement, - | H 

Ultimately. the trial proceeded and. the. issues were “settled by * 

. the trial Judge, who incorporated - them in his judgment, Thoe 
inges. were as follows ; ;—.. ` e 
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“(19 Was there an agreement on the rath. July, 1917, where 
"byi— 
"(d) Defendant should accept Ri, 31,0:0. in full settlement of 

his claim Rs 27,000 to be paid at once and Ri. 4,000 in the 
following December and thereupon to return the. jewellery” to the : 
plaintiff, f 

“¢4) The pltintiff should pay the accru:d interest to the Bank 

reducing the amount due to the capital figureeof. the loan, namely, 
_ Rs. 150,000, and on payment thereof become solely entitled to 
the property ? e L 

* (2) Was the agreement modified in the "following October to 
the extent that the plaintiff -was to pay thee defendant Rs, 6,020 
instead of Ra. 4,000 ? 

“ (3) Wastbis agreement broken by the defendant? If so, 
what damages is the plaintiff entitled to ? * 

“ (4) Ifthere was no such agreement orifit was not broken 
by the defendant, is the plaintiff aia joint decree-holder “with the 
defendant entitled to any relief against him in consequence of the 
sale of the property ?" 

The learned trial Judge in substance fouud in the affirmative 
on issus r and s and oa the first part of issus 4, and treated issue 

«4 asin the circonstances not riii ig. Tha learned Judge seems to 


e have taken the view that the sale was a breach of agreement, aud 


that there was some evilence to justify the question. of undervalue 
being investigated on an eaquigy as to damages, 

By the decree in wspəct of the first suit ths respondent was 
ordered to pay to the appellant Ri, ao as damages for detention 
of the jewellery and upon paymant by the appellant of Rs. 6,000 
to deliver over the jewellery to the appellant, and -in respect of the 
second suit (1) it was referred ro the Assistant Ref:ree to taka- an 
account of the sums, if any, dus to the respondent by the appellant 
under the agreement mentionsd in the plaint and issues in the 
second suit, and (2) to ascertai1 the amount of "damages due to the 
appellant from the respondent in respect of breach of the said 
agreement and the further hearing of the second sui was 
adjourned, 

The respondent appealed. The High Court allowed the appeal 
and dismissed both suits, The ground of dismissal in the first suit 
was that .the plaint was confined to the agreement of July, r917, 
and that there was, therefore, a variance between the plead- 


« ings and the case alleged at the trial. 


As to the second suit the High Court held that ‘the proper 
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inference from what took plice in October, r917, was tfat the 


parties agreed that the Tespondent should be the absolute owner ° 


of the Wellesley Strest property, but subject to an option tq the 
appellant to purchase back the property within a reasonable time 
.&nd thà the appellant had failed within a reasonable time 
to exircise the option, 

A full and critical examination of the materifl available e has, 
with the assistance of counsel, been made before their Lordships’ 
Board, ir . 


. . 
e Their Lordships, sp far as the first suit is concerned, see no 


reason to differ from the main findiigs of facts of the trial Judge 
and are of opinion that the High Court founded themselves upon 
too narrow a ground io dismissing the suit for variance. Their 
Lordships are satisfei that, notwithstanding the form of the 
plaint the suit was fought by the parties deliberately upon issues 
substantial'y as frams1 by the trial Judge and ought upon that 
footing t®be determined, 

The second suit presents more difficulty, but their Lordships 
find themselves unable to escape the conclusion that the High 
Court in forming an opinion upon the events of October, rgi7, 
have not given sufficient weight to what was ths dominant relation 
between the parties in connection with the Wellesley Street 
ptoperty. . 

Their Lordships are unable to accept Mr. Justice Ghose's view 
that in law the property belong»d to thee plaintiff and defendant 
in equa] shares when the order of the aoth October, 1917, was 
made. 

There is no doubt that up to the moment when the respondent 
was declared the purchaser of the property his interest in it as 
between himself and the appellant was this and this only, that he 
was entitled to treat himself as secured by means of Pity's mort- 
gage against any liability with which he might ultimately be 
fixed in respect of the loan by the Bank, What the purpose was 
in the respondent becoming the purchaser of the property is not 
clear upon the evidencs, though there is material from which it 
might fairly ve inferred that he did so by arrangement with the 
appellant merely to got rid of Pity’s interest in the property and 
not so as to alter the relation between himself and the appellant. 
Their Lordships do not fiad anything to support Mr. Justice 
Buckland’s statement that it was not disputed that the purchase 
was on behalf of the two unless that statement is intended tp 


express the position which has Just been indicated. However this. 
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may beftheir Lordships are of opinion that the trinsactions of 
* October, 1917, either continuei or restored’ the original relation 
between the parties. In other words as from Qc'ober, 1917, at any. 
rate, the reapondent had no interest in the property except 'as a 
creditor with a security upon it, but the fisld of indebtedross cover- , 
ed by the security was somewhat enlarged bscause in their Lord- 
ships) view the reSpondent was to have secured to: him payment of 
the Rs. 6,000 and the interest on his deposit BG wellas to be pro- 


tected against liability i in respect of the Bank's *lon. : r 


~ Upon this footing the respondent beld the property to seeyre ^" 
himself in the manner indicated and subject thereto was a trustee 
of it for the appellant—a, sale by him of ,the property without 
the concurrence of the RA rd who was entitled in equity to 
redeem it could not be justified. . : : - 


Upon the questioa of undervalus their Lordship» sanno reason 
to differ from the view taken by the trial Judge, and think that 
there is sufficient evidence to justify an enquiry being difected to 
bring out whether the sale was or was not at an under-value. In 
all the circumstances and for the reasons which hava bsen indicat? 
ed their Lordships are of opinion ‘that the appeal should be allox- 
ed and that the decree of the High Court of the 16th January, 
1928, should bf discharged,’ and that the following relief should 
be given, that is to say :— fo oa d 

I,—That the decree of Mr, Justice Chotzrer should bs restored 

so far as it directs delivery up by the respondent to the appellant 
of thé jewellery updh payment of the Rs; 6,000 and so far -as it 
gives relief by way of enquiry as to value in the event of the respon: 
dent failing to deliver up the jewellery to the appellant; 
. Il—That it should be declared that the respondent held the 
Wellesley Street property as a security for (a) all sums paid by him 
since October, 1917, for principal and interest in respect | of his 
obligation as, guarantor of the, Bank's dgbt; (4) the sum of 
Rs. 6,000 agreed, to.be paid to him in October 1917 ; E OJ intereat 
at the usual Bank rate on the deposit of Rs, 31, 250 in accordance 
with ths agreement of October, 1917 ; and (d) his mortagee's 
costs, charges and expenses properly incurred, including the Regis- 
trars commission on the deposit, and any costs of taking out the 
pale certificate, and that, subject as aforesaid, the respondant 
held the Wellesley Street property in trust for the appellant. 

-IIL-—Thatit should be also declared thaf the sale by tho 


respondent without the appellant's consent of the Wellesley 


. 
. * » a * 
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Street property was ‘a dene of the respondent's duty to the 

appellant, ; ; . . 

IV.—That the matter bo remitted to the High Court in order 

" that directions may be given-:— 

(4) for the taking of the following icd and enquiry (that 
EZ to say) i— , * 

(a) An account of what is due from the appellant to the Tos- 
pondent upon the foptinf of the declaration No, II, 

(6) An account against the respondent off(i) the proceeds of 

sale'of the Wellesley Street property received by the respondent ; 
' (ii) the rents'of the same property since the zgth January, 1916, 
upon the footing of the r8spondent being a-mortgageo in possession ; 
and (iii) any monies received by the respondent. from Pity in 
satisfaction of the decree against Pity, 

(b) An inquiry whaf damages (if any) the appellant has suffered 
by reason of the sale, the question whether or not the sale was at 
an undervalue to be Itaken into consideration upon the enquiry : 

-and 

(x) for setting off whatis certified under account (a) against, 
the aggregate of what is certified under account (6) and'enquiry (e), 
with consequential directions for payment of the balance to the 
party entitled, 

. V.—That the costs of the appellant before their Lordships’ 
Board and in the Courts below heretofore incurred be paid by 
the respondent ; but that the coste of “and® consequent upon the 
accounts and enquiry to be taken as the resul of this appeal be 
yoserved to be dealt with by the High Court or as the High Court 
shall direct, 

Their Lordships will humbly advise His Majesty accordingly. 

Stanley Joknson asd Alien; Solicitors for the Appellant. 

Morgan, Price, Marley and Rugg : Solicitors for the Respondent 


E, J. R. : Appeal allowed, 
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e 
Partnership acilon — Interest on overdrawings—Geedetlle~ Interest on decretal 
amount from daie of flaini—Concurrent And nha ef feci. 


The ordinary rule applicable in the case of concurrent findings of facts by two 
Coutts in India is that their Lordships of the Privy Council will not entertain an 
appeal so far as it seeks to reverse or ale, those find nzs.. ° 

In a partnership action (i. e., to dissolve and wind up tho affairs of a partner- 
ship), matil the accounts have been taken it is impossible to say what if anything 
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is duc from any partner to his oo-partnerz. Interest sould therefore be allowed , 


to the plaintiffs, not from the date of the institution of thrir anit, but only from 


the date of the final decroe by which the amount (if any) is found duc from the ` 


defendants to the plalatifis, 


In taking the accounts of a partnership, the value of the goodwill, though 
that value may not be either large or easy of ascertainment, must be brought Into 
tho accounts, 


In the absence of special circumstances, the ordinary rule is that & partner is 
not charged with loteren in respect of over- drawings. 

Cross-appeals "No. 55 of 1929 from an appellate dedree of the 
Court of the Judicial Commissioner of Sind, dated the 13th June, 
1927 which modified a decree of a Judge of that Court (in its 
District Court Jurisdiction), dated the 2and December, 1925, in a 
suit for dissolution of partnership and rendition of accounts. 

The material facts ofthe case appear sufficiently fully from 
their Lordships’ judgment. . 

Dunne K. C. and. Wallach for the Appellants (Defendants), 

DiGruyther K. C, and Hyam for the Respondents in the main 
appeal and Appellants in the cross-appeal, 

Duane, K, C.: The Court was not entitled to allow interest to 
the plaintiffs from the date of suit till payment on the decretal 


` amount found due to them, No interest from the date of suit was 


claimed by the plaintiffs in their plaint. . 
DeGruyther K, C.: Tho Court of Appeal was right i in allowing 
interest on the decretal amount from the date of the suit, In the 
e . 
. à . í : 


. appeals arise is a pérthership action in which, the plaintiffs claimed 
" (a) 4t decree for dissolution, amd (2) that the “accounts of the part- 
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circumstances of the case the plaintiffs were entitled to intefest on P, C. 
the sums of money over-drawn by the defendants Hear time to time ° R 1930, 
as from the date of such overdrafts. TM . 
: Suleman 


[Zord Russel}: But the ordinary rule is that a partner is not v. 
charged With interest on overdramings : Lindlsy om Partnership, Pa Abdul Laut, 


om EE., 2. 479.) . " 
Their Lordships’ judgment was delivered by — *. ° 
Lord Russell of Killowen:—The action in which these March, 33, 


nership be taken. Other relief was claimed i in the following terms : 
“(¢) That sums found glue to the plaintiff. by the defendants te 
ordered to be paid by them, "' 

Up toù point the facts are not in dispute. The plaintiffs, or 
their predecessogs in title, had for some years before 1902 carried |. p IS AS 
on a business in Karachi, as partners, in the firm name of A, Haji ' M . 
Dossal & Sons. In the year 1902 the firm acquired a business of 
dealing in arms and ammunition, which originally belonged to one 
A. Haji Tar Mahomed and which in rgoa was being carried on 
his son Haji Hamad, The firm having acquired the said busin 
carried it on as a branch or department of tHeir general busin 
which they continued to carry on in their firm Mme, A. He 
Dossal & Sons. At the time the arms and ammunition business 
was acquired, the defendants (who were relations of Haji Tar 
Mahomed and Haji Mahomed and had worked in that business) ° 
became associated with the firm, and 30 contigued in association 









with the firm until the dissolution decreed in this action, It is at 


this point that the facts cease to be undisputed, the principal issue 
in the action being as to the position occupied by the defendants 
in relation to the arma and ammunition branch or departme 
from 1902 onwards. Va 
The contention of the plaintiffs was that from 1902 to rg07/t 
defendants were empleyed as paid servants of the firm, that 
1907 to rgrr they were partners in the business of the arms a 
ammunition branch or department with a2 anna share on the i 
profits ahd losses of the said business, ard that from the beginning 
of 1912 onwards their share was increased to 4 annas, The defer x 
dants contended that they were partners throughout with & 2 anna 
share from 1902 to 1gir, and an 8 anna share fromthe com _ ° 
mencement of 1912 onwards, bs : 
: The action was heard in the Coprt of the Judicial.Commissioner, © 
of Sind, the Court haying framed thé following issues :— 
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* 


“? Ig the suit not maintainable ? 

“a, On what terms did the defendants work in the business 
froma 1902 to 1907 ? s 

* 3. What shares did the defendants possess in the business i in 
suit and for what periods ? 

“4. To what amounts are the? plaintiffs entitled $n the 
acceunts?" ° 

The first issue has become immaterial. , 


The Additional Judicial Commissioner delivered judgment on - 


the aand December, 1925, his findings of fgct on the second sand’ 
third issues being in accordance with the contentions of the 


plaintiffs. 

The preliminary decree under the seal of the Court i is (so far ag 
material) in the following terms :— 

it is ordered and decreed that the suit is maintainable and that 
the share of the defendants in the profits and losses were two annas 
from 1907 to 1912 and thereafter four annas up to 1932 when the 
defendants ceased to be active members in the firm, 

It is further ordered-that issue No. 4 be referred to Court 
Commissioner to take accounts and report within two months, 

The reference of issue No, 4 to the Court Commissioner appears 
to their Lordfhips necessarily to involve the taking of the partner- 
ship accounts by that official in the manner customary when & 
partnerabip is dissolved by the Court, 

In the course of hig judgment the Additional Judicial Com- 
missioner directed that: the accounts should be taken from 1907, 
but that nothing was to be taken into account as regards goodwill, 
He made no provision as to costs, which he said would be provided 
for in the. final order, 

An appeal was presented against this preliminary decree, and 
judgment was delivered thereon by the Appellate Court on the 
13th June, 1937. As regards the principal matter of dispute the 
Appellate Court used the following language :— 

* After careful consideration of the evidence we have come to 
the conclusion that the findings on these issues should be that the 
defendants worked as servants from 1901 to rgo7, and that they 
worked as a annas sharers from 1:907 to rgrir, andas 4 annas 
sharers from 1912 to 19232.........Ihe conclusion at which we 
arrive therefore is that the contention of the plaintiffs is correct 
and that allthe conclusions at which the learaed additional Judi- 


„cial Commissioner arrived as tq the shares of the parties, for the 


reasons given by him in his judgment, are correct, " e 


LS ` 
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In addition to the principal issue between the parties the judg- 


ment of the Appellate Court dealt with certain subsidiary matters ° 


arising on the accounts, It was stated in the judgment (1) that 
the defendants ‘should not be charged with interest on any draw. 
‘ings by them in excess of their 2 annas or 4 annas share ; (2) 
that fh ascertaining the profits of the partnership business nothing 
should be charged against revenue in respect of fent, light, muaj- 
cipal rates and the lige; (3) :hat goodwill should be brought 
, into account:; and T4) that interest at 6 ger cent. was allowed 


toefhe plaintiffs "frog: the date of the plaint on the decretal : 


amount found due to* them,” As regards costs the Appellate 
Court, having regard te the special circumstances of the case, con- 
sidered that each party should bear his own costs of all the pro- 
ceedings up to that time. 

The decreeemais on the appeal raus thus :— : 

“ [t is ordered and decreed that the case sholin "hs sent back 
to Comnfissioner who should go into the qusstioa of gocAyill and 
decide what the goodwill of the 2usiness amounted to and award to 
the defendants 4 annas share of that goodwill with interest from the 
date of the dissolution of the partnership and it is further ordered 
that the defendants are also entitled to 4 annas share of the assets 
ofthe firm atthe date of the dissolution of the partnership with 
interest thereon, 

It is further ordered that each party should bear his own costs 
throughout. " 

The defendants bave appealed "to His eMajesty in Council 
against that decree and complain of the findings as regards their 
shares in the partnership business and of the allowance of interest 
from the date of the plaint, 

The plaintifs have appealed by way of cross appeal and com- 
plain of the disallowance of interest on the amounts overdrawn 
by the defendants and of the alldwance to the defendants of a 
share in the goodwill of the partnership „business or inthe assets 
thereof, 

Counsel for the plaintiff’ in the'course of the arguments before 

. this Board also contended that in ascertaining the profits of the 
partnership business something should be charged against revenue 
in respect of rent, light, municipal rates and the like, but no such 
point is raised by their case on this appeal, and their Lordships are 


therefore of opinign that the instructions by the Appellate Court to ` 


:the Commissioner in this respect, must stand, 


As regards the appeal of the defendants their Lordships find that, 


o> 
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upon tie main contention betweei the parties there are separate 
fladings of facts by two Courts, which findings are concurrent and 
adverse to the defendants? and tht ro reason can b» suggested for 
departing from the ordinary rule applicable in such circumstances, 


The appeal must fail so far as itseeks to reverse or alfer those. 


findings, In regard to the statement in the Appellate Court fjudg- 
ment that interest was allowed to the plaintiffs from the date of the 
plaint on the decretal amount found due to them their Lordships 
are unable to accept the correctness of this view? This is not an 


' action to recover some ebt of which it can bs said that it wise 


at the date of the plaint, Itisan action to dissolve and wind up 
the affairs ofa partnership ;-and until the accounts have been 
taken it is impossible to say whatif anything is due from any 
partner to his copartners. Ino their Lordship.’ opinion interest 
should only be allowed to the plaintiffs from the daje ofthe final 
decree by which the amount (if any) is found due from the defen- 
dants to the plaintiffs, . 

As regards the cross appeal their Lordships agree with the view 
of the Appellate Court that the defendants were atthe date of 
dissolution entitled to a 4 annas share of the assets of the partner- 
ship firm, i, e, the assets properly attributable to the arms and 


,&4mmunition bguoch or department. Among these assete must 


necessarily be included the goodwill attaching to that branch or 
department, and the valus thereof must be brought into the 
accounts, Their Lordships, realise that in:the peculiar circumstances 
of this case the value may ndt be either large or easy of ascertain- 
ment ; but what amou. it should bs included jis a ‚matter for the 
Court Commissioner to determine upoa proper evidence, 

Their Lordships also agree with the decision of the Appellate 
Court that the defendants are not chargeable with interest on 
overdrawings. No case is made out or even alleged against the 
defendants which would justify & departure from the ordinary 
rule that a partner is not charged with interest in respect of 
over-drawings. 

The net result is that the defendants’ appeal fails in so far as it 
seoks to vary the decree appealed from, It is true that ft has 
resulted in obtaining a correction by this Board of the statement 
in the judgment of the Appellate Court as to the date from which 
interest should be allowed in favour of the plaintiffs in respect of 


‘any amount found dus to them from the defendants, but that state- 
, ment formed no part of the decree, The defendénts! appeal upon: 


the main dispute has failed, The ‘plaintiffs’ Cross appeal has also 
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failed, As regards costs the Appellate Court in view of the special , 


circumstances of the case exercised their,discretion and imposed 
upon each party the liability to bear their own costs up tothe 
date of the Appellate Court decree, Their Lordships see no reason 
“for cyjticising or altering jhe. order so made ; indeed, they are of 
opinion that the example may well be. followed, on the present 
occasion and that the parties may be left to bear their respéctive 
costs of the appeal apd*cross appeal. 


aheir Lordships have considered whether it is necessary or" 


advisable to incorpore in any order to be made on these appeals 
any specific reference to the various matters of detail upon which 
they have indicated fheir views. They think such a proceeding 
is unnecessary, These matters of detail form no part of either of 
the decrees made in this action, and their Lordships feel no doubt 
that in taking the accounts and working out the rights of the parties 
the judiqjal authorities in Sind will act in accordance with the views 
expressed in this judgment, 


Their iLordshipe are accordingly of opinion and will humbly 
advise His Majesty that an order should be made dismissing the 
appeal and cross appeal without coats, 


^ T.L. Wilson & Co,: Solicitors for the Appell#nts, 
Barre Rogers and Nevil ; Solicitors for the Respondents, 
X, J. R. Apptal and Cross appeal dismissed, 
* 
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o» Before Sir George Claus Rankin, Knight, Chief Justice be 
. 0 and Mr, Justice C, C. Ghose, 7 n 
Civic, i ] 
E JOY CHANDRA ROY AAD OTHERS ? 


1930. @ e . $ id 
aa H v. f 


March, 18, 30, he 


SATIS CHANDRA RAY,* 
*. 
SHEBAIT OY THE 
‘IDOL LAKSHMI NARAYAN J1U.* 


Specific legwey—Indian Succession Act (XXXIX of 1 925), sections 325, 61— 
Praperty specifically bequeathed to the shebaiis of an idel—Decretal debt 
agains! the deceased debtor antecedent fe, specific legacy created under his 
* will—Execulion «f decree by the creditor against the administrators of the 
i estate of the deceased debter—Allachmeni of ihe property * specifically 
: bequeathed, i/ walid —Civi] Precedure Code (Act Vaf 1908), O, ar, Rr. 53, a 
63— Crediter!s right to fellow the assets im the hands of the specific legatee— 
Lyrecedure. . 
If a creditor is not paid, be has a right to follow the asseta of. the deceased 
i ewhether they bo specific legacies or whether they be of a different charactef, 
j : He can follow the specific legacy just as much as any other legacy. í 


i Tho right of a creditor to follow the assets in the hands of a legatee is a right 
e which bas to be exorcised by a salt. lt cannot be exercised merely by levying 
execution against tho legal representative of the deceased debtor. 


e 
Greender Chunder v. "AMachiniesh (1) referred to. 


The defendants obtained a decree for posseselon | of some property against 

* J. Subsequently J died having by his will left the disputed property to the shebalts 
of a certain idol. The whole of the beneficial Interest In that ‘property was given 
to the idol. Aíter]'s death the defendants proceeded in execution against the 
legal representatives of the deceased, In the meantime the administrators with 
the will annexed of the estate of J. put the shebaits in possession of the disputed 
property, The defendants, thereupon, as judgmentecreditors proceeded in 
execution against the administrators of the estate of J. aud attached the disputed 


property. 
Held, that the property was not liable to attachment merely by levying *execu- 
e . tion of the decree. 


* Appeal from Appellate Decrees No. 397 of 1928 against the decres of Babu 
Z „Saraja Prasad Dutta, Subordinate fudge, Ist Court Dacca, dated the iath 
* September, 1927, e2nfirming the decree of Babu Rashbohary Barman, Muosif, 

e Ist, Court Dacca, dated the 7th March, 1927. P d 


: * (1) (1879) 1. L. R, 4 Calc, 897 ; 4 ^. L R. 193. à 


^ 
vór. LIL] HIGH court, 1j 
« e a . 
Appeal by the Defendants, " Civir, 
Suit brought under order XXIe rule 6g of the Code of Civil ‘iga 
Procedure for a declaration tbat the plaintif was entiled toa aad 


g I i Joy Chandra Roy 
e certain property anl that the attachment which had been made wo: 
Satis Chandra Roy, 


‘thereqn was invalid, ^ 

The other material facts will appear from {he judgment of ° 
Rankin, C. J. 

Messrs. Gunada S Raran Sen and Prokash Chandra id 
. for the Appellants. i 


"Mr, Jitendra Kumay Sen Gupta for the Respondent, 
: C, A. Y, 
The following judgments were delivered : 


Rankin, C. J. :—This is an appeal by the defendants in a suit March, 30. 
brought under order XXI 1ule 63 Code of Civil Procedure to have 
it declared that ethe plaintiff is entitled to a certain property and 
that the attachment which has been made thereon is invalid, e 
The positibn is this: There was ore Jagat Chunder Roy, The 
. defendants brought a suit against bim for possession of some pro- 
perty and obtained a decree, The decree was in 1307 and, uncer 
the old Code, an order was made that the question and the amount 
of mesne profits were to be decided in execution, An appeal by 
Jagat Chunder Roy was dismissed, Jagat Chunder*Roy died in » 
1912 having by his will left the property which is now in question , 
to the shebaits of a certain Idol, A question has been raised 
whether a mere charge was given upon the property in favour of the 
Idol and Iam clear and the lower Courts hage found that the 
whole of the beneficial interest in that properly was given to the 
Idol, After Roy’s death, the defendants proceeded in execution 
and, after certain proceedings, there was a compromise by which 
the mesne profits were assessolat Ras, 2500. That was in 1918, 
In the meantime the administrators with the will annexed to the 
estate of Roy had put the shebaits in possession of the property 
now in question, There can be no doubt that they have been in 
occupation of itand have been utilizing it for the purpose of the 
Thakur since 1915, Thereupon, what happened was that the 
defendahts as judgment-creditors proceeded in execution against 
the administrators of the estate of Roy to attach this property and 
the plaintiff madea claim in execution which was disallowed. 
Thereupon, he has brought this suit under order XXI rule 63 Code . 
of Civil Procedure claiming that it be declared that this property 
is not liable fo attachment ip execution of the decree against Jagat, 
Chunder Roy’s legal representatives, ‘ > ; 
Both the Courts have found in favour of the Mie! "T have 8^ u 


ry * * ] e 
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, held tbat the property is net liable to attachme.t, The defendants 


have appealed and what they say is that, as this is a debt of Roy, - 
this«debt must be paid before any legacy and must be paid before 
any, specific legacy can take effect. The defendants rely upon sec- 
tion 325 of the Indian Succession Act and, in that way, they say" 
that the plaintiff case ought to have been dismis:e 1. 

Nos, it is quite true that, if a creditor is not paid, he has a right 
to follow the assets of the deceasei—whather they be specific 


. legacies or whether thgy-be of a different chafacter, Ij is old law , 


that he can follow the specific legacy just ag much as any other 
legacy, I find it laid down in Williams ‘on Executors on the 
authority of the case of Davtss v. Nicolson (1) that " property 
specifically bequeathed is uot discharged from its liability to the 
testator's debts by the circumstances that thera has come to the 
hands of the Executor personal property of the testator not speci- 
fically bequeathed more than sufficient. to pay his debts and that 
the specifically bequeathed property has been made ovêr by the 
Executor tothe specific legatee.” Now, the right in India is 
declared’ by section 361 ofthe Indian Succession Act, It is right 
to call upon the legatee to refuad and there are many cases in 
which it has been pointed out that that isa right which may be 
exercised by £ creditor who remains unpail, The question was 
considerelin March v. Russell (2) and comparatively recently in 
Re Ensiace (3). It is also dealt with by Lord Eldon in Gitlesphe v. 
Alexander (4). ‘Fho puesegt questio», however, is not merely 
whether the creditor can follow the assets in the hands, of the 
legatee but whether he can do so by the simple process of levying. 
execution under a decree agaiist the cxecutor or, in this case, the 
administrators. It is reasonably clear to m» that that he cannot do, 
As Lord Eldon pointed out in the case to which I have referred, 
the legatee cannot be affected except by a suit an1 it is not possible 
upon a judgment against the legal representative to proceed to 
attach.property which has years before be&n parted with toa 
specific legatee, The matter was considered’ in the case of an 
alienee in the case of Greender Chundsr Ghose v, Mackintosh (5). 

The language inthe older Code of the section which corresponds 
to rection 52 was somewhat different from what it is now and the 
alterations were apparently made in consequence of the observations 


_ made by Mr. Justice Pontifex in this very case, where ae pointed: 


(1) 8 De. G. & J. 695. (2) 3 My & Cc. giy . 
o» Q [1912] 1 Ch, 561. t4) Reels ‘Chancery casos 130. 
(3) (1879) 1, Le R. 4 Cale. 857... * 
* 
‘ * e 
e , e . 
: ate E 
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out that under that tection it was ictended to confine (he procedure , Civit. 

to property remaining in the posgession pf the legal representátive, — * gn 
* leaving the creditors to follow property improperly alienated by the 
legal representative by a separate suit, If one codsiders the 
"lang ge of section 52 of the Code and if one considers the -machi- ET. 
nery provided thereunder by Rules 53 .onwards Qf Order XXIof Rankin, C. y. 
* the Code of Civil Procedure, it is clear to my mind that the right — 

of a creditor to follow she assets in the hands of a legatee is-a right 
'; which has to be exercised by a suit. Tt cannot possibly be-exsr-. 

cised merely by levyizg execution against the legal representative. 

For there reasons, it appears to me that the appeal fails and 
must be dismissed witk costs. ‘ 


Joy Chandra Roy 
Satish Chaudra Roy. 


* 


C. C. Ghose, J. :—1 agree. - 
D, K, R, , Appeal dismissed, 
i + 
e 
e . d 
CIVIL REVISION. . 
Before Mr. Justice Sukrawardy qe Mr, Justice Costello, ; 
. 
3 RAJANI KANTA SUTRADHAR Civin. 
i P, . 1930. * 
i ——À 
SURENDRA MOHAN RAV AND OTHERS,* ' March, 28. 


Civil Procedure Code (Act V of 1908) O. XXI, r. 72 (3), Section 23—Esecw- 
tion ef decree Purchase by Decree-helder— Acceptance. of jooindo ge Jot 
Purchase money ml op againsi decree—Ofher crediters decree-holders against 
the same judgment debters—A} plication for rateable disiribwiien—Purckas 
money is be treated as pari oj the assits realised. by the executing Covert Jor 
ratelhie distribution. 

Whenever a decree-holder applies for a rateable distribution under Section 75, . 
Ciril Procedure Code the Conrt is not competent to pass an order under 
order 31, rule 72 (2) of the said code. : 
R, obtaleed a money decioo against 5, ATENE and ih aao E 
Bai up the properties of S in lots for salo. Ona lot. was purcitased by a 


*Clvil Revision No. 255 of 1930 against the order of the Mundif, 4rd Court , 
Habigunj (Sythet), dated the 13th November 1919. 2 
. : 


. e 
. 
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thiid persoa and the sals proccods were deposited in Court. Two other lots 


* werc purchased by R himrelf bot on his prayer to accept only the poundage fee 


by setting off the purchase mohoy agafat his decreo, the poundage feo alone 
was accepted though no formil order was passed allowing his payer. There 
were other decree-holcer creditors of S, who haviog got money decytes against 
him in another Court of the tame Sub-division gpplied for transfer of gil th the 
sale proceeds to the latter Court, for rateable distribution of the assets, upon 
which & called for the money from the former Court. 


Held, that though no formal order was passed by the, first mentioned Court 


, allowing a set off it may be impllad that by accepting only. the poundage fee he .* 


agreed to the set off claimed and this order should be treated as an order fader ` 
order XXI, mle 72, clause (3) Civil Procedure Code bat should be subject to the 
provisions of S. 73 of the Civil Procedure Code. The purchase money for which 
the property was purchased by R must bo regarded as part of the assets realized 
by tha executing Court for reteable distribution. 

Serabyi Edulji Warden v. Gowind Ramji (1) referred to, 


Application for Revision under section 115 of the Code of Civil 
Procedure by the decree-holder petitioner, e 


The material facts will appear from the juigment of Suhra- 
wardy, J. 


Mr, Priyanath Dutta for the Petitioner, 


Afr. Nikunja Bekary Ray for the Opposite Party No, 1. 
The judgments of the Court were as follows :— 


Suhrawardy, J.—The circumstarces of this case are: that the 
petitioner obtained a money decree against the judgment-debtor 
and executed it in the Cóurt*f the 4th Munif at Habiganj who 
had jurisdiction to thy suits up to the value of Rs. rooo, Opposite 
Parties Nos, 1 and 2 also got money decrees against the same judg- i 
ment-debtor in the Court of the 3rd Munsif at Habigunj who had 
jurisdiction up to Rs, 2000 and in whose Court the suits brought 
by the opposite parties lay, The petitioner took out execution of 
his decree in Execution case No, 106 of 1929 of the 4th Munsi(’s 
Court and some properties of the judgment-deptor were sold on the 
gth August 1929. One lot was purchased by .a stranger for Rs, 500 
and that amount was put in, The petitioner as decree-holder pur- 
chased two other lots for Rs, 6co. On the day of the sale orfly the 
poundage fee of Rs. 12-8 was accepted from the petitioner, This 
was done at the request of the petitioner to accept only the poun- 
dage fee and allow him to set off the purchase money against his - 


- decree, but no formal order was passed to that effect. On ths 6th 


Sopieuper opposite party No, r applied to the fth Munsif to order 
* a) (1891) I. L. R. IM Bom. gu ° 
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the petitioner to deposit, the amouit for which he had purchased 
the property i.e. Rs, 600 in the Coug for rateable distribution, On 
the 7th September the petitioner filed an objection to the appHea~ 
tion by opposite party No, 1 and applied for setting off the sale 
proceegs against his ciaim, The 4th Munsif thereupon passed the 
followirg order : Á“ Decrte-holder files -a petitio} for settii g of 


* the sale proceeds from claim. Let all the petitions be puf up 


before the pleaders, Before the matter could be heard the Dis- 


' trict Judge ordered the 4th Munsiff to transfere the assets held by 


hin? to the Court of the 3rd Munsiff for rateable distribution, No 
formal order was passed on the petitioners above petition, It 
appears that before the*ale of the of judgment-debtor’s properties 
the opposite party No, zx had applied on the a5th July for rateable 
distribution with the petitioner, the decree-holder in Execution 
caso No. 106 of the 4th Munsif’s Court, The order passed there- 
upon was “ Call for the record from the 4th Court after stay in 


' that Court? We have observed that under the orders of the Dis- 


trict Judge the assets were sent from the Court of the 4th Munsiff 
to that of the 3rd Munsiff, The assets held by the 4th Munsiff at 
that time were Rs, 500 in cash which was sent to the srd Munsiff, 
The opposite party thereupon applied to the Munsiff 3rd Court 
claiming rateable paymsnt to them out of the sale" proceeds i.e 
Rs. 600 for which the petitioner had purchased the property from 
the judgment-debtor. The petitioner objected. That objection 
was overruled by the Munsiff, 3rd Courg wif held that the entire 
purchasemoaey for which the properties were*sold in Execution 
Cate No, 106 of the 4th Munsiff's Court should be taken into 
account for distribution of assets among all the decree-holders 
although the 4th Munsiff might have ordered a set off against the 
petitioner's decree, This rule was obtained against this order and 
it is argued that the 44h Munsi£ having allowed a set off of the 
amount for which the petitioner had purchased the jujgment 
debtor’s properties it tould not bs regarled as an asset in the 
hands of the executing Court and therefore could not be called 
upon far rateable distribution, It is further contended that even 
though the order of the 4th Munsiff wis bid the 3rd Munsiff had 
no jurisdiction to go bebial that order. The case raises a point 
of nicety but on giving our consideration to it we think that it can 
be answered by referring to the particular circumstances of this 
case. Noformal ogder was passed by the 4th Munsiff allowing a 
set off though it may be implied tiat by accepting only the poun- 


dags fee he agreed to the set off claimed. If the order of accep 
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tance of the poundage fee by the 4th Munif is read in that light 
then that order must bestreatede as an order-under order XXI rule 


7a*clause (s) of ihe, Code -of Civil Procedure which entitles the ° 


Court to permit. the purchase money and the amount gue on the , 
decree to be set off against each other, fut it can only be spassed 
subject to the provisio:.s of section 73 which relates to the distribu- | 
tion amongst decree-holdera, Thi. qualification of ths power of ` 
the‘Court is very important. Whenever a Gegree-holder applies for 
a xateable distributiomuader.section 73, the Court is not competent." 
to pass an order under order XXI mle 72 (a) In “this 
case it appears that the oppo.ite party No, 1 had applied 
for rateable distribution though not ‘before the sel off was 
allowed ia the Court that heli the assets but i: the Court 
which passed the decree in hia suit; and that Court commu- 
nicated -the fact to the executing Court which held. the 
assets, Ia our opinion the purchase-money for which the property 
was. purchased ‘by ihe petitioner must be regarded as astóta realised 


by the executing Court. Itis truo that no money was put in by e 


the purchaser into the Court but according to the view taken in the 
case of Serabji Eduiji Warden v. Geoind  Ramji (1) it should be 
taken as part of the assets realised by the executing Court in exe- 
cution of the decree, That decision was passel even before the 
words “subject to the provisions of section 73” were — introduced 
into order XXI rule 73 clau» (2), 

‘In this view we think tat the order passed by the Court 
below is correct and that the Rule should be discharged with costs, 
‘The hearing fee is assessed at one gold mohur, 


Costallo, J: I agree. 
T, K, R, Rule discharged, 


— — — ——n 


*. 
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Before Mr. Justice Panckridge, ` 
; MADHA RAM GAONBURA Amp ANOTHER x 
. 4 e. 
E MUSSAMMAT TUPOO RUBHANI. anD ANOTHER, * 


TN PER niin of prescribed peried—Inherent DE Couri = 
Ciall Procedure Cog (fc V af 1903) Order 9, R. 9—Appication made after 


the prescribed period: of limitation-—ConrÜs. order agraniing the application 


by extending. the period of limüation— Order without jurisdicilon—Revision 
by High Court~Ctwil Prücedure Code (Act V of 1008), section 115. 


A Court has no Inherent éurmdiction to extend the period of limitation in a- 


manner which the law does not contemplate. 
Ajathya Mahlie v. Mussummat Phul Koer (1) followed : 
Am application was made by the plaintiff under the provisions of order g, 


rule 9 of the Code of Civil Procedure after the expiry of. the period of limitation X 


prescribed unfer Article 163 of the Limitation Act. The Court passed an order 


setting aside tho previous order of dismissal of the suit by extending the period- 


of lirhitation In a manner not prescribed under the law, by taking Into considers- 
ton certain circumstances which appeared to him to operate barshly against the 
plaintiff 


Held, that the Court had no jurisdiction to do so e 


Held further, that the High Court was competent to revise the sajd order 
ander the provisions of sectlon 115 of the Code of Civil Procedure. 


Ramgepal 9heonjhosnuall av, Sekarmall Kkemig (2) distinguished, 

Application for Revision under section 115 of the Code of Civil 
Procedure by the defendants, 

Proceedings under order g, rule 9 of the Code of Civil 
Procedure, 

The material facts will gppear from the judgment, 

Mr, Manmathi- Nath Ray (Jr.) for the Petitioners, 

Mr. Jnamanatk Borgh for the Opposite Party. 

The following judgment was delivered by 

Panokridge, J. :—Thisis a Rule obtained by the defendants 
in the following. circumstances, An exparte decree was- obtained 
against them.which they succeeded: in having set aside by an. order 


dated. 17th December 1928. The suit came on forheating on the: 


. 17th January 1929 but was. dismissed for. default of' appearance, 
* Civil - Revision Now 1556 of :929 against the order of S. Gohaln Esq, 
Muesitf, Gaubat!, dated the sth August 1939, 
(1) 1. L. R, 1 Pat. 377. (2) (1912) 1, L, R, 39 Calc: 475 


May, 14. 
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, Qu the 7th March 1929 the p'aiptif made an application under the 


provisions of order 9 rule 9 of thg Code of Civil Procedure that the 
order of dismissal should be set aside. The learned Munsiff by an ° 
order dated sth August 1929 set the order of dismissal aside as | 
prayed, Itis alleged that in so doing he has exercised’ hi juris= 
diction illegally and with material irregulanty. It is also sald tHat 
he waa in error In coming to the conclusioa that the petitioners ` 
before him had good and sufficient grounds. for not making the 


. application, on à date, prior to 7th March, 1939. Now it is com- - 


mented that prima fade the applicaiion of March 7th was oub of 
time, The article of the Limitation Act which applies to these 
applications is article 163 which prescribes a period of 3o days 
running from the date of the dismissal of the suit, It has not been 
urged that there are any provisions inthe Limitation Act or else- 
where that confer jurisdiction on the Court to extend the time 
beyond the period prescribed by the act. In tha case of Ajodhya 
Malo v. Mussummat Phul Kuer (1) it was defiaitely héld thatia 
the case of an exparte decree when the period of limitation had . 
expired the Court had no inhereat jurisdiction to set it aside. I 
think the same considerations apply to an application under 
orderg rule g of the Code of Civil Procedure. The learned 
Advocate for the opposite party does not maintain that the appli- 
cation was made within the prescribed period but he says that 
sitting in revision it is not open to me to set the learned Munsiff's 
order aside inasmuch as eit ig not a case to which the provisions of 
section 115 ofthe €ode of Civil Procedure apply and,he his 
referred me toa decision of Mr. Justice Fletcher sitting on the. 
Original Side of this Court, namely, the case of Ramgopal Jhoon- 
Jhoonwalla v. Jeharmall KAemhi(a) where the learned Judge 
refused in exercise of power conferred upon by section 115 ofthe 
Code of Civil Procedure to set aside a decree of the Small Cause 
Court, Itbiok that case ia distinguishable. There the learned 
Judge as far as I can understand had erroneotsly construed certain 
documents tendered by the plaintiff in such a fashion as to give the 
plaiatifi's claim a fresh period of limitation, That seems to, me to 
be a different case from the present. It is one thing to misconstrue 
the Limitation Act or certain document, in such a way as to hold 
that either limitation has not expired or that a now period of limi- 
tation has begun torun and quite another thing to extend the - 
period of limitation ia a manner which the Lay does not contem- 
plate. The sime consideration Appears to me to apply to the case 


(1) 1, L. R. 1 Pat, (a) (1912) 1. L. R 39 Cal 473.7 


Vor. LIL] ' HIGH COURT, ° * as 


* 


of Sundar Singh v. Doru Shankar (1) which was again a*case of Evir. 
misconstruing statutory provisions and also tothe leading case * i "n 
decided by their Lordships of the *judicia! Committee of the Privy € 
Council, namely, the case of Amir Hassan Khan v. Sheo Baksh MA ei Mene 
„Singh (aI have carefuily read the order of the learned Munif and ve 

; f ; à DE Mussammat Tupoo 
it appears to me that taking into consideration certain circumstan- Rubbani. 
ces which appeared to him to operate harshly against the plajntiff Poaki, Y, 
he took upon himself to extend the period of limitation from some- - — 

_ time in the middle*o$ February to the 7th March. I do not think he 

' badeany jurisdiction to do that and that his Srder is subject to revi ` 

sion under the provisions of section 115 of the Code of Civil Proce- 

dure for that reason. lf he had considered the Limitation Act and 

construed it in such a way as he hold that owing" to the plaintiff,’ 

right to exclude certain days for one reason or another. The period 

of 30 days had not, in fact, expired within the terms of Acton 

March 7th that would have been a different matter, But I am 

clear thee learned Munsiff exercised a discretion which was not 

vested in him under the law to extend the time, I think for this 

reasoh the Rule must be made absolute and the order complained 

of set aside. The petitioner before me is entitled to the costs of the 

Role which I assess at one gold mohur. 


b. K, X. Rul? made abiolute, » 


(1) (1397) I. L. R. 20 All. 78, e 
(2) (1884) I, L. R. 11 Calc, 6, 


PG 

1929. * 
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PRESENT : Lord Athin, Sirohn Wallis and Sir Lancelot 
Sanderson, 
LALA RAM NARAIN amp OTHERS $i. ou 
. ? v. : 


e 
RADHA KISHEN MOTI LAL CHAMARIA 
(A FIRM), H ' EP 
[Ox Apprat FROM THE Cnixr Cougar or OUDE 
AT Lucknow. | 


Indian Companies Act (VII of 1913), sections 109, 120—Hffect of mon-regisira- 
tien of mortgage er charge created by Company— Mori gage me adselntely 
avoided — Discretion of Court lo impose terms and conditions when enlarging 
time for regutration—Order under Sec. 130. made without prejudice to the 
rights o/ any moripagee accrued in the meantime—Interpretation o/—Second 
mortgage not converted inte first charge merely by priority of actual regis: 
tration, i 
Section 103 of the Indian Companies Act, 1913, provides that a mortgage or 

charge created bye. Company on (ister alia) any immoveable property shall, so 

far as any security on the Company s property or undertaking is thereby conferred, 
be void agalost the liquidator aud any creditor of the Company unless the pres- 
erlbed particulars are filed with the Registrar of Joint Stock Companies for 
registration within 21 days after the date of Its creation. The section doss not, 
however, avoid the mortgage absolutely, but only so far as any security is given 
thereby on the Company's property or undertaking, The effect, therefore, is 

that if a mortgage is not registered itis valid asan admission of debt, but as ° 

against a creditor or the liquidator it could not be said that a valid charge on 

the Company's property had been created. Further, it is provided by Sec. 120 

that the Court may extend the time for registration In a proper case. By the 

terms of this section the Court, when so extending the timo, has a discretion to 
impose such terms and conditions as it thinks Just and expedient. 


On the roth August 1922 the Pioneer Mills, Limited (hereinafter called the 
Company) executed a mortgago fn favour of the plaintiffs to secure a sum of 
Rupees four lacs. The property comprised in the mortgage was the Company's 
sugar refloory and the distillery, and it was stipulated that the mortgage should 
be treated as a sccond mortgage against the Sugar Mills (1. e, the refinory), and 
as a first mortgage against the distillery, and the mortgagor (i. e. the Company) 
covenantod that '' there was no other charge or mortgage against tho mortgaged 
premises excopt that of the Tata Bank against the Sugar Refinery.” The said 
mortgage in favour ofthe plaintiffs was registered with the Registrar of Joiat 
Stock Companies on tho 21s November 1932 under Sec. 109 of the Indida 


- Companies Act, 1913, tho time for registration belng exteaded, «under Sec. 120 


* . 
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ry ' bd e 
of the Act, by an order of the High Court, Calcutta, dated tha 14th November, , P. C. 
1932; . ° a 198). 
On the same day, viz., the roth August, 1932, the Company executod a nort- ww 


gage in favonr of the Tata Industrial Bank, Ltd. (hereinafter called the Bank) [ala ed Narain 
„to soctire a cash credit loan account to the extent of Rupees five lacs, the pro- Radha Kishen Moti 
pety Bortgaged being the immmrsable property and machinery describod [n the Lal Chamaria, 
schodule thereto, the whole of which was declared to be fred from incumbyances. os 
The premises thus mortgaged to the Bank ware the refinery and the machine-y 
attached thereto, It was oP those premises that the plaintiffs (as stated above) 
held a second mortgage, Tho sald mortgage in favomr of the Bank waa regis- ^ 
' tered under Sec. 109 of the Companies Act on the s2nd December, 1982, the 
time for registration havfhg been extended by mm order of the High Court, 
Calcutta, dated the 6th Degember, 1923, passed under Sec. 120 of the Act. 
The order was in the following terms :—'' It is ordered under section 109 (this 
is an obvious mistake for Sec, 1a0.—K, J. R.) of the Indian Companies Act, 
1913, that the time to filo with the Registrar of Jolnt Stock Companies, Bengal, 
a deed of mortgage dated the roth August 1933 executed by the above-named 
Company In favour of the sald Bank andthe particulars thereof, be extended * 
for throe weBks from tho date hereof, and this order isto be without prejudice 
to the rights of any mortgagee accrued in the meantime. "' 


Held, (by the Privy Council) that though the order of the Court, by which the 
timo for registering the Bank's mortgage was extended, oxpressly provided that 
the order should be without prejudice to the rights of any mortgagee accrued in 
the meantime, and though the plaintiffs’ mortgago was on botisthe refineryand , 
the distillery, the plaintifs (by registering thelr mortgage on the 31st November 
1923, 1. e, a date prior to the actual regíatratioa of the Bank's mortgage) did 
not thereby acquire a right which they did not possess before, and accordingly 
their mortgage, which contained an express term that it was 2 second charge on 
the refinery, had no priority over the Bank’s mortgage which included the 
refinery. The effect of tho registration of the Bank's mortgage on sand Decem- 
“ber, 1932, 1. o., within the time oxteaded by the order of 6th December, 1912, 
was that the mortgage was constituted a valid charge «b initio, i. e, from the 
date of Its execution, viz., the roth August 1932, 

Thore was nothlag in the order of the Court of the 6th December, 1922, which 
{nterfered with the priority of the Bank's mortgage upoa the refinery over the 
plaintiff mortgage therein. 

In re Monolithic Building Co., in re Tacen v, The Company (1) distinguished, 


Appeal No. 9 of 1928 from a judgment and decree, dated the 
agth November 1926, of the Chief Court of Oudh (Stwart C. J. and 
Wasir Hasan J.), which partly affirmed and partly reversed a judg- 
ment and decree, dated the gth December 19a5, of the Subordinate 
Judge of Unao, : 

Tho material facts of the case, for purposes of the present 
report, are sufficiently fully set out in their Lordships’ judgment. 

| The following are extracts front the mortgage deed, dated thee ° P 
(1) [1915] 1. Ch, 643, ; 


* 


* 
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PC. ,Ioth August 1922 executed by the Pioneer Mills, Ltd. in favour of 
gap. ^" the plaintifs (Bias Rai Hardut Rai) :— 

‘eIn consideration of rupees four lacs already received by the 
company the mortgagor company doth hereby grant, convey and 
mortgage the premises known asthe Sugar Refinery at Unaq and ' 
— 4 the Distillery including Eogines, Boilere, Sugar Manufacturing 

Machinery and Distillery together with godown quarters, managet’s 
bungalow, out-houses and other buildings sppugtenant thereto and 

' also all lands and lamded property in any way attached to or ,' 
considered to be part or parcel of the saide Du: and Sufar 
Refinery situated at Unao. 

" Whereas the mortgagor agrees to repay* the said loan of four 
lacs with interest at eight per cent. per annum within a period of 
one year to the mortgagee end the mortgagee to hold the said 
mortgaged premises and every one of them and every part thereof 
respectively as to the said mortgaged premises by ww f security in 
lieu of principal and interest at the aforesaid rat It is farther 
stipujated that thia mortgage deed will be treated a second mort- + 
gage against the Sugar Mills and the first mortgage against the 
Distillery.............The mortgagor covenants that there is no other 

, charge or mortgage against the mortgaged pramisew except that of 
the Tata Bank against the Sugar Refinery, ” 
M The order of the High Court, Calcutta, dated the 6th December 
1922, referred to in the Aead-mo/e and in their Lordships’ judgment, 
was in the following term’ :— 

“ Upon reading $ petition of the Tata Industrial Bank Limited 
of Cawnpore and an affidavit of Sham Sooner Burman in verifica- e 

« tion thereof affirmed on the sth day of December instant filed this 
day and upon hearing Mr. N. Bose, the Attorney for the said 
petitioner. 

“u Tt is ordered under section rog (? section rao) of the Indian 
Companies Act 1913 thatthe time to file with the Registrar of. 
Joint Stock Companies, Bengal a deed of mortgage dated the roth 
August 1922 executed by the above-named company in favour of 
the said Bank and the particulars thereof, be extended for three. 

e weeks from the date hereof and ¢his order is to be withqut prejudice 

to the rights of any mortgagee accrued in the meantime. ” 
The jadgment of the Chief Court of Oudh in this case is' 
e reported in 102 Indian Cases 592. 
: Upjohn K. C. and Dude for the Appellants. e . 
bos * Dunne K. C. and Swords for. the Respondents. 
Their Lordships’ judgment was deliyered by 


vt 
Lala Ram Narain 
Y. 
Radha Kishen Moti 
Lal Chamaria. 
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"Sir Lancelot Sanderson :—This is an appeal by the plaintiffs 


against a judgment and decree of the Chief, Court of Oudb, dated l 


*the sgth of November, 1926, which partly affirmed and partly 
,reversed a judgment and decree of the Subordinate Judge of Unao, 
: The plaintiffs are the representatives of Bilas Rai Hardat Rai, 
a mercahtile firm of Nayaganj, Cawnpore, The defendants were 
“the Pioneer. Mills, Ltd., and the respondent firm Radha Kishen 
Moti Lal Chamaria. ° 
. The Pioneer Mills, Ltd., (hereinafter called, the Company), was 
registered under the Indian Companies Act, 1913, and carried on 
the business ef sugar manufacturers ; the factory was at Unao and 
the head office was in Calcutta. 

Radha Kishen Moti Lal Chamaria (hereinafter called the defen- 
dant firm) carried on their business in Calcutta, 

The main question in this appealis whether a mortgage dated 
the 31st August, 1922, executed by the Company in favour ofthe 
defendant frm, ever took effect asa valid security, the plaintiffs 

» alleging that there was no consideration in respect thereof, 

The learned Subordinate Judge found in favour of the plaintiffs 
on this issue, i 

The plaintiffs’ suit was for the recovery of 4 lacs of rupees 
principal and Rs, 18,666 interest .on & mortgage datéd the roth of 
August, 1923, executed by the Company in favour of Bilas Rei 
Hardat Rai. 

The learned Subordinate Judge made a* decree in favour of the 
plaintiffs for the sum of Rs, z,68,000 and -inferest thereon, and 


directed that the plaintiffs should withdraw that amount from the- 


monies held in deposit by the Imperial Bank of Calcutta, The 
Company was in liquidation and the said monies in deposit repre- 
sented the proceeds of the sale of the Company's assets, 

The defendant firm appealed to the Chief Court of Oudh ; the 
plaintiffs also appealed against that part of the Subordinate Judge's 
decree which disallowed a portion of the plaintiffs! claim on their 
mortgage, 

Both'appeals were allowsd by the Chief Court, and it was 
directed that the plaintiff.’ claim— 

“ Be and is hereby decreed for Rs, 4,18,666-10-0 (Rupees four 
lakhs eighteen thousand six hundred and sixty-six and annas ten) 
only with 8 per cent, per annum interest from 15th of March, 1923, 


til realization against the Liquidators, defendant No, r, subject to»: 


the prior incud}brance in fayour of Radha Kishen Moti Lal Chama- 


` 
. 
e 


Lal Chama:ia, 
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ria, deteadant Ne a, under the deed of mortgage dated 31st of 
August, 1922.’ 

«No question arises in | this appii as to the amount due to the 
plaintiffs on their mortgige, The appeal is against that of the , 
decree which directed that the plaintiffs” claim should bs subject tb 
the prior ibcambrance in. favour of the perenne firm under the 
mortgage of the gist August, 19322. 

It appears that the liquidation of thee Company was in con- 


t 


sequence of an application made by the Company on the gth of ' 


April, 1923, to the High Court at Calcutta, which made an order 
on the 4th June, 1923, for the winding up of the Company. The 
Company and ths liquidators are not parties to this appeal. 

The material facts are as follows :— 

On the roth August, 1922, the Company executed a mortgage 
in favour of the plaintiffs to secure a sum of four lacs and interest 
at 8 percent, per annum. The property comprised in the mort- 
gage was the sugar refinery at Unao and the distillery; including 
engines, machinery, buildings and lands, considered to be part and 
parcel of the said sugar refinery and distillery. 

It was stipulated that the mortgage should be treated asa 
second mortgage sgainst the sugar mills (which it was agreed meant 
the refinery), and as a first mortgage against the distillery. 

The above-mentioned mortgage was not registered in pursuance 
of the provisions of the Indian Companies, Act of 1913 until the 
srst of November, 1922.* The time for registration was extended 
by an order of thee High Court at Calcutta dated the,.r4th of 
November, 1922, for three weeks from the date of the order. "6 

On the same day, viz, the roth of August, 1922, the Company 
executed a mortgage in favour of the Tata Industrial Bank, Ltd, 
(hereinafter called the Bank), It recited that the Bank had agreed 
to open a cash credit loan account to the extent of five lacs of 
rupees, and in consideration of the advances to be mide and as 
security for the repayment of all monies from” time to time owing to 
the Bank in respect of the said account, the Company pledged and 
hypothecated to the Bank all the stocks of gum,, sugar, 
molasses, coal, gunny bags and other articles from time to time on 
the premises of the Company's refinery at'Unao orat any other 
place which might be used as a godown. In further consideration 
of the said advances the Company mortgaged the immovable 
property and machinery mentioned in Parts I and Il of 
Schedule B, the whole of which were declared to be free 


* from incumbrances, 
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"The premises thus mortgaged were the refinery and the måchi- 


nery attached thereto, Tt was on these premises that the plaintiffs — * 


eheld a second mortgage. 

The Bank's mortgage contained a provision that the Company 
‘should always maintain a margin of 25 per cent. between the sum 
owing t$ the Bank and the dpen market’ value of the stocks thereby 
rpledged, and a further provision that ifthe Campany when called 
upon to maintain such margin, failed to do so within r4 days after 
„notice in writing, it fhduld be lawful for the Bank to sell and dis- 
pose pf by public auction or private sale allor any part ofthe 
stocks thereinbefore mentioned. 

The above-mentioned mortgage in favour of the Bank was not 
registered under the Companies’ Act until the 22nd of December, 
1932. The time for registration had been -extended by an order of 
the High Court at Calcutta dated the 6th of December for three 
weeks from the date of the order, 

It will be necessary to refer to the terms of this order in detail 
„When another part of this case comes to be considered. 

On the 31st of August, 1922, the Company executed a mortgage 
in favour of the defendant firm to secure an advance of five lacs of 
rupees. This mortgage comprised both the refinery and the 
distillery and the machinery appertaining thereto. s 

It was recited therein that the consideration for the inotigigė 
was tho sum of fire lacs paid by the defendant firm to the Company 
at or before the execntion of the mortgage, éhe receipt whereof the 
Company acknowledged. The mortgage contained a proviso for 
redemption, and the Company covenanted that it was lawfully 
soised and possessed of the said mills, lands and premises, free 
from all incumbrances. 

The mortgage was executed by three dco of the Com- 
pany, and at the end of the mortgage deed there was the following 
memorandum :— 

* " CONSIDERATION. 

* By cheque to the Tata Bank, Ltd., No, 1,332, dated this day, 
for Rs. 5,00,000, on the Imperial Bank, Burra Bazar Branch. ” 

This*was signed by the same three directors, 

The mortgage of the 31:st of August, 1:933, in favour of the 
defendant firm was duly registered in compliance with the pro- 
visions of the Companies Act on the arst of September, 1923. 
This is the mortgage to which the plaintiff's claim was made 


subject by thé decree of the Chief Court, and which the plaintiffs , 


allege was in fact without any consideration. 


BC. 
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Radha Kishen Moti 

Lal Chamaria. 

Sir, 


— 
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. Lala Ram Narain 
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1 Radha Kishen Moti 
Lal Chamaria. 
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"Pheir Lordsbips have not seen the actual cheque, but it 
appears to have been before the learned Judges of the Chief Court, 
and tbe following descfiption Of the cheque and the endorsement, 
thereon contained in the judgment of the Chief Court may be 
taken as correct :— D o 

“ Itis dated the 31st of August, »922, and is for a %sum of 
5 Igkhs of rupees, It was drawn by Ram Partab Chamaris, a. 
relation of the mortgagees, asthe evidence shows, in favour of 
Radha Kishen Moti Lal, the mortgagees, " o» "order'on the Bank 
of Bengal, Burra Bfzar Branch. On the reverse of the cheque the 
original endorsement was ' Pay to the Piobeer Mills, Limited, or 
order,’ This endorsement was penned through and. the Yollowing 
endorsement was substituted in its place : ‘Please pay to Tata 
Industrial Bank, Limited, or order’, Radha Kishen Moti Lal, ” 

Mr. A. C. Bose, an attorney of the Calcutta High Court, was 
acting on behalf of the defendant firm in respect of the above- 
mentioned transaction, which was carried out in Calcutta. He 
was examined as a witness on commission and in his evidence 
he stated that the directors of the Company assured him that,” 
apart from the mortgage in favour of the Bank, which was not 
then: registered, there was no other incumbrance on the Com- 
pany's propesty, and that by the payment of tlie five lakhs to the 
Bank, the mortgage in favour of the Bank would be paid off and 
the defendant firm's mortgage would be a first charge on all tkg 
property comprised thegein. 

Mr. Bose said „that tho" cheque was at fint endorsed to the 
Company, and then the endorsement was altered and it Was endors- 
ed to the Bank in order to ensure payment of the existing charge in 
favour of the Bank. This was done, be alleged, with the consent of 
the directors of the Company. 

His evidence, further, was to the effect that he sent the 
cheque enclosed in à letter from him to the Bank at Calcutta with 
the consent and at the request of all,the directors of the 
Company. 

The letter, according to Mr. Bose’s evidence, bore on the 
face of it the consent in writing of Mr, Wilberforce, wh was the 
managing director of the Company, to the terms of the letter, 
The letter has not been produced. This is somewhat remarkable, 
for it is almost certain that it would have shown the conditions 
upon which the cheque was delivered to the Bank. 

Their Lordships, however, aye of opinion that thé conditions on 
which the cheque for five Idkhs was handed to the Bank may 
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be gathered from a telegram which was sent by the Bok at 
Calcutta to the Bank's Cawnpore branch, which is as follows :— 
. e« 
. 31$t August, 1922, No. „98. 
“We have received from Radha Kishen Chamaria and Moti Lai 
* Chamaria*rupees five lacs upon trust to be paid to your credit here 
upon delivering to above ùll papers, ‘documents and title deeds 


* relating tothe Pioneer Mills, Limited, held by you stop Wilber- ` 


force has consented on behalf of Mills stop Parties request you 
despatch papers wifh tnstruction and authority to us, ” 
. . 


An entry was made jn the books of the Bank in Calcutta under 
the heading '' Sundry Creditors " as follows ;— 

“ August 31st, 922€ By amount to be paid to Cawnpore 
conditionally as per our wire of date, credit, 5,00,000, Balance 
5,090,000, " 

Itis clear from the terms of the above-mentioned telegram 
and entry in the books of the Bank that Mr. Bose, acting on 
behalf of fhe defendaat firm, did not deliver the cheque for five 

» lakhs to the Bank unconditionally, so as to make it or the proceeds 
thereof the property ofthe Bank orof the Company. On the 
contrary, it was obviously delivsred to the Bank by Mr. Bose, 
to bs held by ths Bank on trust, andthe Bank agreed that the 
five lakhs should not bs credited tothe Cawnpore* branch until 
all papers, documents and title deeds relating to the Company 
held by the Cawnpore brj&ch should be delivered to Mr, Bose or 
the defendant firm. . 


e 
On the sth September, 1920, the Bank’s Ca'npore branch sent 
six deeds to the Calcutta office of the Bank, and by their letter of 
that date the branch asked the Calcutta office to deliver the deeds 
to the defendant firm against their receipt and to transfer the five 
lakhs to the branch account. v 


The Bank's mortgage of the roth August, 1922, was not among 
the deeds so sent, K 


The deeds were not handed to the defendant firm, It was 
subsequently contended by the Bank that they had been tendered 
to the defendant firm and that they declined to take them, 


There is no correspondence produced between the sth Septem- 
ber, 1922, and the rrth November, 1922, but it appears from. the 
letter of the 1rth November, 1922, fromthe Bank in Calcutta to 
Mr. Bose that on: the and of Novembar Mr, Boe had sent a draft 
assigament, that the draft assignment was returnei by the Bank 
to Mr, Bose, and another draft, which had been approved by the 


* 33 


€. C, 


1930 


Lala Ram Narain 
Radba Kishen Moti 
La! Chamaria. 

r Lesuceloi 
atidersen. 
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P.G Cawnpbre office, was sent to Mr, Bose for approral by the defendart 
Ue .« firm, 
— * The Bank stated th&t the "execution of an assignment was e 
| Lala Ram Narain 


aj not'part of the original arrangement, and it was done merely as 
Radha Kishen Moti a favour on the part of the Bank, with a view to ane amicable * 


Lal Chamaria. s 
LUE settlement, m e 
Se d The draft assignments hiva not been produced, and their - 


— Lordships are not aware of the terms thereof and tbe respects in 
which the two drafts differed. It appears, Bowetrer, that the matter 
was then placed by th8 Bank in the hands of their solicitors, Megers.' 
Morgan & Co., and it was arranged that Mr. Avory, representing 
Messrs, Morgan & Co., should meet Mr. , Bote and discuss the 
matter of the suggested deed of assignment, ‘A meeting was held 
either on the 6th or gth of December, 1922, and on the gth Decem- 
ber, 1922, the following letter was sent by Messrs. Morgan & Co. 
to Mr, Bose :— 

Urgent. . 
“ Dear Sip, 


“ TATA INDUSTRIAL Bank, LTD., AND 

Mzsszs, CHAMARIA AND PIONEER SuGAR Mitts, LTD. 
" We write as arranged to record the arrangements made at the 

« meeting at the?Tata Bank this afternoon, which were as follows :— 
à "r, The Bank will assign to your clients all their estate rights, 
title and interest in all the property comprised in the deed of mort- 
« gage and hypothecation lated roth August, 1922, and the whole 
sum owing by the Gompany," inclusive of interest to date of realiza- 
| tion, which it is estimated will be between Rs.6,60,000 and, 

/ Rs, $0 ooo, is to be dealt with and paid as follows :— 

‘2, The Rs, 5,00,000 paid on account and already deposited 
with the Calcutta Office of the Bank ‘will remain there earning 
interest until completion of the deed of assignment, when that sum, 
together with the interest earned on it, will be applied in part 
payment, bd 

"3. The Bank will proceed to place contracts for the sale of 
the stocks as agents forandon behalf of your clients, and imme- 
diately the total quantity has been so covered by contracts, should 

. the total sales amount to the balance ofthe account, inclusive of 

interest to that date, your clients will forthwith pay to the Bank 

'. the sum representing that balance, The above contracts may be 

* either for immediate or forward deliveries and will be approved 

e sic) only with approved parties, and particulars of the contracts 
made will be given to your clients, . 
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" 4. In the event of the total amount of such contract’ being 
less than the balance ‘due to the Bank, inclusive of interest as 
above, your clients will forthwith pay to the Bank the shortfal} (if 
any) up to but not exceeding Rs. 10,000, The shortfall in excess 


` to be realfsed by your clients against the mill property under the 


pewerof sale contained iff the deed, ‘dated roth August, 1922, the 
full benefit of which will then have been vested in them by virtue 
of the deed of assignment, and steps towards such realization are to 
be taken by your Cli&uts at the earliest opportunity, and in any case 


“not, iter than the 1st April, 1923. 4 


“ If this arrangement isto be carried out, your clients must 
indemnify the Bark injespect of any claim made or action taken 
against them by any third party who may be also interested in thé 
stocks, and from all costs and expenses to which they may be put 
in connection therewith. 

“ Will you kindly confirm the above arrangements so that the 
matter mify bs proceeded with without delay. 

« Yours faithfully, 
" (Signed) Morgan & Co. " 

In a further letter of the rrth December, 1922, it was stated 
by Messrs. Morgan & Co., that the Re, 5,00,000 had not up to that 
time been earning interest; that it was merely*held by the 
Bank in suspense account, and that it would not be on an interest- 
earning basis until confirmation of the agreement set’ out in the 
Bank's letter, .° ' ‘ 

Mr, Bose replied on the 15th December, rgza, as follows :— 

* Messrs, Morgan & Co. 

“ Dear $125, 
“ Re PIONEER MILLS, 

“ Yours of the gth instant received on the rrth, Iam instructed 
by my clients to state that your good selves are labouring under a 
misapprehension in stating that the terms mentioned in your letter 
under reply were arranged between the parties, Although there 
were discussions betwesn the parties, no definite arrangement was 
arrived at, and the terms suggested in your letter are extremely 
prejudicial to my clients, having regard to the legal situation under 
your mortgage of the roth August, 1920, about which my clisnts 
have taken opinion, a copy whereof along with the case on which 
the same was obtained, is enclosed herewith, 

“ Yours faithfully, 
. " (Signed) N, C. Bose,”  , 
Jt had obviously been ascertained af this tjme-by Mr, Bose 
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and th defendant firm that the said sum of 5 lakhs would not 
pay off the Company's debt tothe Bank, and that the amount 
of the Company ’s overdrift was much larger, viz., about Rs, 6,60,000 
or Rs, 6,70 ,000, as estimated in. Messre. Morgan's letter of the oth 


December, 1922. The position then adopted by the*defendant ` 


firm is clearly stated in Mr, Bose’s letter fo the Bank dated the rsth 
December, 1922 ;— 
" ro, Hastings $1 REET, CALCUTTA, 
“orik December, 1922. 
*' To the Manager, Tata Industrial Bank, Ltd. *. 
“ Drar SIR, . 

* On the 31st August last my clients, Messrs, Radha Kissen 
Chamaria and Motilal Chamaria, directed you to keep their five 
lacs of rupees upon trust, to pay the same to your Cawnpore Branch 
upon their delivering to my clients all papers and documents and 
title deads relating to the Mills held by the Bank. 

* At the time when the money was sent to you they were acting 
in pursuance of a mortgage dated the 31st August, 1922, from the 
Pioneer Mills to my client, in which there was the following 
covenant :— 

* * And the said mortgagor doth hereby covenant with the said 
t mortgagees that the said mortgagor is lawfully seised and possessed 
‘of the said Mill lands, premises and hereditaments free from all 
incumbrances, etc.’ My clieuts have subsequently received 
information which lead jhem to believe that the said covenant 
amounts toa riisrepresenta ou of facts. They are enquiring into 


the matter fully to ascertain if their suspicions are really well 


founded. 

* My clients advanced the moneys on the faith of the above 
covenant being true, and inthe circumstances they hereby revoke 
your authority to make ovor the five lakhs of rupees to your 
Cawnpore Branch on the terms mentioned in the letter of 31st 
August, 1922, or on any other terms, On behalf of my clients T 
call upon you to forthwith refund to ma as their attorney the said 
sum of five lakhs -of rupees, with such interest as the amount has 
actually earned, 

" Yours faithfully, 
“ (Signed) N, C. Boss: ” 

At this time the position seems to have been as. follows :— 
The Bank was holding the 5 lakhs in a suspense account, and was 
willing to assign tothe defendant firm the whole of the debt 

owing to the Bank by the’ Company, viz, Ra 6,60,009 or 


a 5 . 
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' Rs. 6,70,000, and all the Bank's right, title and interest in the pro- 


perly comprised in the mortgage qnd hypgthecation deed ofthe 
roth August, 1922, .lt was part of the proposed arrangement that 
the said Rs, 5,00,000 should be taken as part payment, and there 
was & proposed plan for placing contracts for the sale of the stock 
ard fof payment of the balance by the defendant firm, as specified 


* in the Bank’s letter of the oth December, 1922. 


On the other hapd, te defendant firm was alleging miarepre- 


sentation of facts by is Company ; the said firm revoked the 


Bank’s authority to pay the 5 lakhs of rupees to the Bank's 
Cawnpore Branch, and demanded the return of the said sum on 
the ground that the conditions on which the monsy was paid to the 
Bank had not been fulfilled. 

The situation at this stage was described in the evidence of Mr. 
N. L. Puri, who was the manager. of the Central Bank of India at 
Calcutta, with which the ‘Bata Bank had been amalgamated in 
July, 1923, as follows :— 

Before assignment the contention of the Tata Bank was that 
uoless the whole amount due to them was paid, they could not 
assign their rights as regards the stocks, plants, machinery and mills, 
etc., mortgaged to them. Radha Kishen Moti Lal Chamaria's con- 
tention was that the stocks wera not mortgaged to them and they 
wanted the assignment on payment of five lakhs. 

Ifthe matter hid stopped there, there could be no doubt, in 

their Lordship’s opinion, that up to that fime there had baen no 
consideration pissing from the lefendaat firm to*the Company, 
» On the goth of Decemb:r, 1322, the Bank gave notice to the 
Company pursuant to the provisions ofthe Bank's mortgage of 
the roth of August, 1922, requiring the Company within fourtesn 
days to mike up and maintain ths margin of security mentionad 
therein, or, alternatively, to repay to the Bank the sum then 
owing by the Company to the Bank, The Company failed to 
comply with such retjuisition, and thereby the Bank became 
entitled to sell and realise the stocks of the Company wbich were 
hypothecated to the Bank. 

On the and of fanuzry, 1923, Messrs. Morgan & Co. sent to 
Mr. Bose a deed of &ssignment, which had been executed by the 
Bank in favour of the defendant firm of the property charged 
by the deed ofthe roth of August,’ 1932, made between the 
Company and the Bapk and of the -debt thereby secured. It was 


stated in Messri, Morgan's letter that tho Bank had on execution ° 


ofthe dosd of assignm*nt appropriated the sajd sum of five lakhs 
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° Ar 
in part payment of the agreed ‘consideration of the assignment, 


which was alleged to be the sum of Rs. 6,76,757-9-11. 

Oa the same day Messrs, Morgan & Co. gent the title deeds « 
relating to the above-mentioned property to Mr. Bose. 

It appears that the indenture of the roth of August} 1922, was 
already in Bose’s possession, It was alleged that he had feceived 
this deed on the 31st August, r9sz. It is not clear for‘ 
what purpose the said indenture had bsen handed to Mr. 
Bose. ‘ iol 

Mr, Bose replied by his letter of the, 3rd January, 1938, as 
follows :— z F 

" Mxssnus, MORGAN & Co, . 

“ Drar Sirs, 
“ Re Pionrer Miss, LiD. 

“ Tata INDUSTRIAL Bank LID., AND MESSRS, CHAMARIAS, 

“Iam surprised to receive your letter of yesterday's date, 
enclosing a deed of assigamsnt purportel to be executed by your 
clients, the Bank, in favour of my clients of a debt amounting to, 
Rs, 6,76,757-9-11, alleged to be due to them under an Indenture 
of Mortgage dated the ro:h August, 19223, knowing fully well that 
the said indenture only secured an advance of Rs. 5,00,000, and 
after my lotte? to the Manager of the Bank, Calcutta Branch, dated 
the rsth ultimo, revoking the authority of the said Bank to make 
ovar the 5 lacs of rupses de posited with them by my clients to the 
Cawnpore Bratch of the Bapk on the terms mentioned in my letter 
to them of the 314 August last or on any other terms, ,and after 
my letter to yousalso dated the r5th ultimo, sending counsels 
opinion qu your clieat’s rights under their said mortgage, and 
pointing out that the Bank could not claim anything more than 
rupees five lacs under the mortgage and the proposed assignment 
could not be taken, Your clients had no authority to appropriate 
the said deposited amount after the revocation of their authority 
to pay as aforesaid, and after being pointed out that they could 
not claim or recover anything more than five lacs under the mort- 
gage nor assign their alleged claim over and in excess of five lacs 
under the said mortgage. 

As regards the agreement referred to in the operative part of the 
deed and alleged to have been arrived at between the parties on 
the 6th ultimo, I have already stated in my letter to you of the 
15th December last that no conclusive agree ment had been arrived 
at, but there were merely suggestions made by both parties witha 
view to arrive at z sott]emont, My clients regret thet they cannot 


e 
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accept the assignment enclosed with your said letter, which even . P.C. 
does not contain the usual covenantt, and ander théir instructions + 1930. . 
e I return you herewith the same, ° Lala gi at 


* Yam further instructed by my said clients to call upon your v. 
clients, wHich I hereby do forthwith, to return to my said clients or- pun 
to me as their attorney the said sum of rupees five lacs so deposited i eal 

* with them as aforesaid, with such interest thereon as may be pay- anderion. 
able by the Bank on deposits. cm 

‘ i “ Yours faithfully, 

"d è “ (Signed) N, C, Bos, ” 

On the same day Mr, Bose returned the title deeds to Messrs, 
Morgan & Co. ° 

The positions thus taken up by the Bank and the defendant firm 
‘were maintained, and on the and February, 1923, Mr, Bose wrote 
to the effect that unless the Bank complied with the defendant 
firm’s requisition and returned the amount deposited with the Bank $ 
the defendant firm would take legal proceedings to recover the 

"same. . : 

The Bank did not repay the sum of 5 lakhs to the defendan: 
firm, with the result that a suit was instituted by the defendant 
firm against the Bank in the High Court of Calcutta for the reco- 

very of the said sum of Rs, 5,00,000 and interest, 3 

On February 21st, 1923, the manager of the Company wrote to * 
the manager of the Cawnpore branch of the Bank saying that he 

had been informed by the Bank's solicitor i Calcutta that the sum =" 

of 5 lakhs deposited by the defendant firm had been appropriated 

ip January, 1923, by the Bank, and desired to know why the sum \ 

had not been credited to the Company, as it did not appear in ths 

Company’s pass books, The answer, if any, to the above letter has 

not been produced, 

Tho fact, however, is that it was mot until the agreement of 

April, 1923 (to be hereinafter referred to), was concluded that the 

said sum of 5 lakhs ‘was credited to the current aceount of 

the Company. 

On the 14th March, 1923, the auit which is now under cone 
sideration was instituted by the plaintiffs against the Company and 

the defendant firm. 


At the end of March a resolution for winding up the Company . 
was passed, and onthe gth April, 1923, an application was made . 
to the High Cpurt of Calcutta, and an order for winding up was 
made on the 4th of June, t933. °. ts LÀ 
Apparently, early in April, 1923, Messrs, Datt & Sen, attorneys 
. . e 
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a 
in Calcutta, had assumed charge of the defendant firm's interests 
in respect ofthe abovgmentigned matters, aad on the 7tha 
meeting between Mr. Sen and Mr, Avory took place, the result of * 
which was a settlement of the matters in dispute between the Bank 
and the defendant firm. Thp terms of settlement were" embodied 
in an agreement ; the copy, which was before their Lordshtps, Bid 
not bear the actual date, but having regard to the corresponder.ce * 
which was exhibitel, it must have been about the 18th or rgth of 
April, 1925. " X ] 
The agreement referred to the mortgage ofthe arst August, 
1912, and recited that the defendant firm‘had made. over to the 
Bank a cheque for Ri, 5,900,000 under an agreement that the 
Bank should hold the chequa or the proceeds thereof on behalf 
of the defendant firm until the Bank handed over to the defendant 
firm the mortgage of the roth of August, 1922, and the other 
documents of title relating to the immovable property of the 
Company then held by the Bank; that the defendanf firm had 
called on the Bank for an assignment of all the estate, right, title", 
and interest of the Bank under the said deed of the roth August, 
1922; that disputes hid arisen between the Bank and the 
defendant firm ; that the Bank had executed the deed of assign- 
ment on the and January, 1923, thatthe defendant firm had 
refused to accept the said deed ; that the Bank had required 
the Company to maintain the spscified muria of secarity ; 
that the Company haf filed to comply; that the Company 
owed the Bink* Rs, 6/16,787-9-11 ; that the defendant firm 
had agreed to pay the Bank the said sum upon having the 
assignment thereinafter contatned made by the Bank ; it referred 
to the above-mentioned suit instituted by the defendant firm and 
the agreement to withdraw from all further proceedings and to 
enter satisfaction in respect thereof. By the terms thereof the 
Bank guaranteed that the mid sum of Rs. 6,76,757-9-1: was due 
from the Company to the Bank on the anti of January, 1923, and 
that the Bank was entitled to recover the said sum out of the 
securities comprised in and pledged and mortgaged by the inJenture 
of the roth August, 1922, and it was agreed that upon the execu- 
tion of the agreement ard piyment by ths defendant firm of 
the balance due to the Bink after deducting Rs 5 o1,9a4-8-3, the 
said indenture of the and of January, 1923, together with all deeds 
and docum8£nts relating to the property of the Gompany and held by 
the Bank, shall be delivered by*the Bark to the defendant firm. 
The agreement contained provisions that the Bank, as agents 


. . ` 
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fot the defendant firm, should continue to realise the stocks and 
movable property of the Company included in the hypothecation 
and mortgage of the 1oth of August, 1922, and that the proceeds 
of such realisation should be placed to the credit of an account 
to be opened in the name of the defendant firm at the Bank, 

* Thó defendant firm paid by cheque: dated the 18th April, 1923, 
the sum of Rs, 1,18$,353-6-1 to the Bank. This sum aad the above- 
mentioned sum of Rs. 5,91,294-8-3 were credited to the Company’s 
account under date ‘April, 1923, and thereby the balance which 
‘was jhen due on the Company’s current account with the Bank 
was paid off, The larger balance which was due in January, had 
been reduced, by realisation of stocks and other matters, to the 
amount of the above-msntioned cheque. 

On the above-mentioned facts the learned Judges. of the Chief 
Court, over-ruling the decision of the learned Judge who tried 
the suit, held that the mortgage of the 31st August, 1922, was not 
only for comsideration, but that the entire consideration agreed to 


, Was paid by the defendant firm, the mortgagees. 


With respect to the learned Judges of the Chief Court, their 
Lordships are unable to adopt that view ofthe facts, In their 
opinion, in the first instance the sum of 5 lakhs was not "paid to 
the Company or to the Bank for and on behalf of the Company, 
Tne documents and the evidence go to show that the said sum 
was paid by the defendant firm to the Bank upon trust and on 
the condition that the cheque for Rs. 5,ogooo or the proceeds 
thereof should be held by the Bank on behalf, of the defendant 
firm until’the Bank's mortgage of the roth August, 1922, and 
the other documents relating to the immovable property of the 
Company then held by the Bank should be delivered to the 
defendant firm. 

That this is & correct description of the M is evident 
from the recital in the agreement of April, 1923, which was made 
between the Bank and the defendant firm, and to which reference 
has already been made. 

'The above-mentioned condition was not carried out, and there 
wero two, if not more, reasons therefor. 

In the first place, the amount owing to the Bank by the 
Company was considerably more than Rs. 5,009,030, and the Bank 
were not prepared to pırt with their security until the whole 
amount of the overdraft was paid off. In the second, place, the 
Bank had a charge not only upon.the immovable property, viz., 
the refinery, which was included in the mortgage to the defendant 
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firm, But also upon all the stocks and movable property of tHe 
Company, upon which the defendant firm hed no charge. 

«The result was that disputes arose between the Bank and the 
defendant firm, and correspondence and negotiations passed 
between them, and as far as their Lordships are aware without 
the Company being consulted in respect ° thereof, f. 


Finally, the defendant firm demanded the return of the» 


Rs, 5,00,000 from the Bank and instituted asuit to recover the 
same. d 


Having regard to fhe facts of this case, their Lordships, are 


unable to see what defence the Bank would have had to the said 
suit, and the defendant firm's claim for the recovery of the 
Rs. 5,00,000 if there :had been no settlement and the suit had 
gone to trial. The facts of the case show clearly that the defen- 
dant firm could have successfully claimed the said sum on the 
basis that the Bank had received the money írom the defendant 
firm on certain conditions, which had not been carried out, and 


consequently that the Bank was holding the money on behalí of 


the defendant firm, 

The learned counsel for the plaintiff-appellants suggested several 
other tests of what the legal position was before the Bank and the 
defendant firm came to an agreement in April, 1923. Itis not 
necessary to refer to them in detail, but their Lordships are in 
agreement with that part of the appeliants’ argument, vir,: that, 
prior to the agreement gf April, 1923, the said sum of Rs. 5,009,000 
did not become the properly of the Company ;it was not under 
the Company's control ; it was not held by the Bank 'on behalf 
of the Company, and it was not applied tothe payment or reduc- 
tion of the Company's overdraft at the Bank. 

It was, however, argued on behalf of the defendant firm that 
even if no consideration passed from the defendant firm to the 
Company at the date of the mortgage, vir, 31st August, 1933, 
payment of the 5 lakhs was in fact made in. April, 1923, and the 
defendant firm's mortgage of the 31st August, 1922, then became 
effective. 

The argument addressed to their Lordships on behalf of the 
plaintiffs on this part of the case wasthat the transaction con- 
templated by the mortgage of the 31st August, 19927 was never 
carried out, and that the arrangement made between the Bank 
and the defendant firm in April 1923, was an entirely fresh 
transaction, A 


Their Lordships are of Opinion that the evidence, both oral 
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and documentary, shows that the transaction as originally intend 
ed between the Company and the gefendant firm was not carried 
out, for the reasons already mentioned. . 

In April, 1923, when the final arrangement was made between 
the Bank shd the defendant firm, the Company was obviously in- 
solvent a resolution for wifiding up thé Company had been passed 
atthe end of March, an application to the High Court at 
Calcutta had been madg on ths g:h of April, and, as already 
stated, the Bank had Begun to realise part of the stocks of the Com- 
pany,"on the Company’ failure to comply with the notice to 
maintain the specified fhargiu and the amount owing from the 
Company to the Bank was not 5 lakhs, but more than 6 lgkhs. 
The position in April, 1923, was entirely different from that which 
existed in August, 1922. 

In this state of affairs the Bank and the defendant firm entered 
into the arrangement of April, 1923. 

The Cémpany was not consulted about the arrangement, and 


_ was no party thereto, Their Lordships are unable to see that the 


Company, then insolvent and about to be wound up, obtained any 
advantage from the arrangement which the Bank and the defendant 
firm made in April, 1923. Such arrangement, it seems to their Lord- 
ships, was made solely for the purpose of protecting ad far as possi- 
ble the interests of the two parties to the arrangement, viz, the Bank 
and the defendant firm. By ths arrangement the Bank, on the one 
hand, succeeded in getting the whole of the Gompany's debt paid off 
by the defendant firm ; on the other hand, the defendant firm used 
the said sum of 5 lakhs as part of the purchase price specifisd in the 
assignment and thereby obtained a charge over the stock and 
movables of the Company, which they did not possess before, in 
addition to getting the assignment of the Bank’s mortgage on the 


refinery, The debt of the Company was not extiaguished : it was. 


merely :assigned to the defendant firm, This arrangement was 
different in material respects from the transaction contemplated 
in August, 1922, and their Lordships are of opinion that if it had 
been intended by the defendant firm that the arrangement of April, 
1933, should be in effect a carrying out of the transaction of August 
31st, 1922, it would clearly have beon necessary to make the Com- 
pany a party to the arrangement, by raason of ths radical alteration 
in the terms. 

For these reasons their Lordships are of opiaion that the 
arrangement made on the 3tst- August, 1933, between tho 
Company and the defendant firm, of which the defendant firm's 
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P.C mortgage was part, was never carried out, and that the arrange- 

——— *. . 

agave * ment made between the Bgnk and the defendant firm in 
bao April, 1923, was a trarsaclion of an entirely different nature * 


Lala Ram Naral : : f 
ues " andon different terms, to which the Company were not parties 


Y. 
Radha Kishen Mot and from which the Company obtained no benefit. — " . 
Lal Chamaria. 
IS They are, therefore, of opinion that there was no consideration 
PN in respect of the mortgage in favour of the defendant firm dated ° 
—- the 31st of August 1922, 
The result is thay their Lordships are “unable to agreo with 
that part of the decree of the Chief Coyrt, dated the 2dth of 
November, 1926, which directed that the plaintiffs’ claim should 
be subject to the prior incumbrance in favor of the defendant firm 
under the. mortgage of the 31st of August, 1922, 
There is, however, a further matter to be considered. The 
learned counsel for the plaintiffs argued that, although. the defen- 
. dant firm by means of the assigument became entitled to the 
security held by the Bank, which included a mortgage over the 
refinery, the plaintiff; mortgage, which was on both the refinery , 
and the distillery, had priority over the Bank's mortgage, even 
though the two mortgages were executed on the same day, viz., roth 
August, 1922, and the terms of the plaintiff,’ mortgage expressly 
* stated that tlle plaintiffs’ mortgage should be treated as'a second 
« mortgage against the sugar mills, fe. the refinery. The basis of the 
learned counsel’s.argument was that whereas the plaintiff,’ mort- 
1 gage was registered 1n pursuance of the Indian Companies . Act of 
1913 on the arst November, rgz2, the Bank’s mortgage was not 
registered until the 2and December 1922, and that the order of the 
] High Court of Calcutta of the th December, 1922 by which the 
time for registering the Bank's mortgage was extended, provided 
that the order should be without prejudice to the rights of any. 
mortgagee accrued in the meantime. 
It was.argued that by registering their mortgage on the arat 
of November 1922, the plaintiffs acquired* a right which they did 
not possess before, and consequently that such right could not. be 
prejudiced by, the subsequent order of the High Court or by the 
registration of the Bank's mortgage in pursuance of the said 


order. 
The. order of the High Court was made under section 120 of 
e the Indian Companies Act, The reference to section 1og in the 
order is an obvious mistake, 
* . Section rog is gs follows :— . E ° 
N " Every mortgage or charge created after. the eommencement 
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of this Act by a company and being either... (à a mortgage or 
charge on any immovable property, wherever situate, or any interest 
therein : shall, co far as any security on the company’s property or 
undertaking is thereby conferred, be void against the liquidator and 
any itér of the company, unless the prescribed particulars ‘of 
thé mottgage or charge, together with the instrument (if any) by 
which the mortgage or charge is created or evidenced, or a copy 
thereof verified in the pyeecribed manner, are filed with the regis- 


trar for registration "in" manner required ty this Act within twenty- , 
‘ontedays after the date of its creation, but without prejudice to 


any contract or obligation for repayment of the money thereby 
secured, and when a moygage or charge becomes void under this 
section the morey secured thereby shall immediately become pay- 
able." 

Section 120 is as follows ;— 

“ The Court, on being satisfied that the omission to register a 
mortgage @r charge within the time required by section 109, or that 
the omission or misstatement of ary particular with respect to any 
such mortgage or charge, was accidental, or due to inadvertence or 
to some other sufficient cause, or is not of a nature to prejudice the 
position of creditors or shareholders of the company or that on 
other grounds it is just and equitable to grant relief; may, on the 
application of the company or any person interested and on such 
terms and conditions as teem to the Court just and expedient, order 
that the time for registration be extended, qy, as the case may be, 
that the omission or misstatement be rectified, and may make such 
order as ‘to the costs of the application as it thinks fit,” 

By the terms of Section 120 the Court,; when extending the 
time for registration, has a discretion to impose such terms and 
conditions as it thinks just and expedient, andtho material words 
of the order in this case are " without prejudice to the rights of any 
mortgagee accrued in the meantime.” 

The phraseology o$ the order is not very precise, but their 
Lordships assume that “in the meantime” must be taken to mean 
the period between the date when the Bank’s mortgage should have 
been refistered and the date of actual registration. This period 
would cover the a1st November, 1922, when the plaintiffs’ mortgage 
was registered. 

Section rco provides that a mortgage, such as the Banks 
mortgage of tho roth August, r923, shall ao far as any security on 
the Company's property or undertaking is thereby conferred, be void, 
against the liquidator and any creditor of the Company unless the 
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P.Q prescribed particulars are filed with the Registrar within ar days 
1035: . ° after the date of its creation, 


It isto be noted that the section does not avoid the mortgage o 


ad 
Lala Ram Narain 
absolutely, but only so far as any security ia given thereby on the 


Y. 
Radia Kishen. ea Company’s property or undertaking, 
Cy SF The effect, therefore, is thit if a moftgage is not aiei 
Sandersén is valid as an admission of debt, but as against 4 creditor orthe * 
E liquidator it could not be said that a valid qure on the Company's 


. property had been created, 

Butitis provided "by section rao that the Court may extend ` 
the time for registration in a proper case as was in fact done in 
this case. What, then, was the effect of, the registration of the 
Bank's mortgage within the extended time ? 


In their Lordships’ opinion, the Court having extended the 
time for registration, and the mortgage having been registered 
e within that time, the mortgage was constitated a valid charge 
aé initio, i «., from the date of its execution, viz, the roth òf August 
19232, subject only to such conditions as were imposed by the 
Court in the order which extended th» time. 


If that be so, the Bank's mortgage on registration became a 
valid charge on the refinery as from the roth August, 1933, and 
the plaintiffs! mortgage of the roth August, 1912, which also was 

* registered within the time extended by the High "Court, became a 
valid charge from the 1oth August, 1922, on the refinery and the 

! distillery ; but on the fact ofthe plaintiff mortgage it was only a 
second charge upon'the refinery. . 

} But it was said on behalf of the plaintiffs that a right to enforce 
their mortgage had accrued to them on the registration of the mort- 
gage on the 21st November, 1922, and by the order of the Court 
such right was not to be prejudiced. The right which the plain- 
tifs had to enforce their mortgage against the property of the 
Company depended not only upon the registgation, but also on the 
terms of the mortgage itself, and the right which they had to enforce 
in respect of the refinery was 2 second charge only. The order of the 
Court of the arst December,* 1922, that it should be without pro- 

. judice to the “ rights of any mortgagee accrued in the meantime,” 
in their Lordships' opinion, could not have been intended to con- 
e vert the plaintiffs! second charge upon the refinery into a first 
e — charge thereon. : 
. . 


e \ ©  *Tbe order, though bearing date the ‘aust December 1922, = made on 6th 
December 1932.~K J. Re 
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* The learned counsel for the plaintiff-appellants, in support of 
his argument, referred to the decision im re Monolithic Building Co., 
in re Tacon v. The Company (1) Which decided that section, 93 
of the Companies (Consolidation) Act, 1903, avoids an unregis- 
tered mortgage as against a subsequent registered incumbrancer, 
even tough he had exptess notice of the prior mortgage at the 
time when he took his own security. 


The facts of the pragent case are materially different from 
e 
the facts of the cited" case, especially by rgason of the fact that 


‘thee ‘plaintiff.’ mortgage contains an express term that it is 


a second charge on fhe refinery. Further, the learned Judges 
who - decided the cited case seem to have dealt with it 
“in reference to the difference of position between a registered 
secured creditor and a prior unregistered secured creditor.” Sea 
judgment of Cozens Hardy, M,R,, at page 662, and the effect of 
the subsequent registration of the prior creditors’ security within 
the time éxtended by the Court does not seem to have been 
considered, 


Their Lordships are of opinion that there is nothing in the order 
of the High Court of the 6th December, 1932, which interfered 


with the priority of the Bank's mortgage upon the refinery over the 
plaintiffs mortgage therein. 


Their Lordships, therefore, are of opinion that the appeal 
should be allowed on the ground that there was no consideration 
for the mortgage of the 31st August, 1982, in favour of the defen- 
dant firm, but they are further of opinion that the Bank's mortgage 
of the roth August, 1922, which was assigned to the defendant 
firm has priority over the plaintiffs mortgage in respect of the 
property comprised in the mortgage so assigned to the defendant 
firm, 

The decres of ths Chief Court therefore must be set aside, 
The proper direction yill ba that the plaintiff’ claim be decreed 
for Rs. 4,18,666-10-0, with 8 per cent, per annum interest from 
the 15th March, 1923, till realization against the Company and 
the Liquidators thereof, with a declaration that the aforesaid 
claim is subject to the prior incumbrance created by the mortgage 
dated the roth of August, 1922, in favour of the Tata Industrial 
Bank, Limited, which was assigned to the defendant firm, Radha 
Kishen Moti Lal Chamaris, and inasmuch as their Lordships 
understand taere ate other Vater affecting the property of the. 


(2) [1915] 1«Ch. 643. 
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Company, the case will be remitted to the Chief Court in ordér 
that the rights of the respective creditors of the Company, secured 
ang unsecured, may be adjusted in the liquidation. 

The main question in this litigation was whether there was 

consideration for the mortgage of the 3rst of August, "1922. On 
that question the plaintiffs’ succeeded" in tho Trial Cofrt and 
failed in the Chief Court. 
, On appeal to His Majesty in Counril the plaintiffs have 
succeeded on the aforesaid main question? But they have failed 
on the question of ‘priority of the Bank’s mortgage over, the’ 
plaintiffs’ mortgage. Their Lordships therefore are of opinion 
that the plaintiffs should recover from the defendant firm, Radha 
Kishen Moti Lal Chamaria, their costs in the Trial Court and in 
the Chief Court, and two-thirds of their costs of the appeal to His 
Majesty in Council, The directioa of the Chief Court that there 
should be no order as to costs of the cross-objections filed in that 
Court will stand, . 


Their Lordships will humbly advise His Majesty- accordingly. 
T., L. Wilson & Co: Solicitors for the Appellants. 
Adwards & Ce: Solicitors for the Respondents, 


K, Jj. R. Appeal allowed, 


Vau LIT] PRIYY COUNCIL, * 
y * 
PRESENI : Lord Atkin, Sir George Lowndes and Sir Binod Milter, 


M. ADITYA PRASAD 


T. 
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^» $ LALA RAM BATAN LAL AND ANOTHER, 


[Ox APPEAL FRoM THE Carer Court or Ouna.] 


P 

Construction sf dead Charge ujon immovable property. 

Os tho rith July 1881, P precuted a asufroctuary mortgage of his Zamindary 
to D for Rs. 5,x00. The terts of the mortgage were that the mortgsgor was to 
have no power of redemption dor 1§ years ; after that ho was to pay off the entire 
motigage money. ` D entered into possession in the ordinary course. On the roth 
November 1881 P executed a farther document and borrowed Rs, 2500. By this 
document he stipulated to repay the entire amount of the debt in a lump sum 
within the period stipu'ated in the former mortgage dood and P recited that he 
had borrowed the money by way of a further debt with interest at tho rate af 
Rs 1-8-0 p. cP per mouth. The deed then provided: ' I shall pay up this 
debt, including principal and interest, and thereafter 1 can redeem the morte 
gaged village, having paid up the mortgage money. Without the payment of 
this debt I cannot redeem the mortgaged village.” It than provides that P should 
pay every year tho Intercat on the amount, and if he did not, then he would 
execute separate bonds each year, bearing lnterest at the samo rate, and then it 
further stajed, that he could not pay up the prior mortgage money until he had 
paid off this debt, principal and intereat + 


Held, on & proper construction of the deed in sult, that it created -a charge 
upon immoveable property In respect of the debt se@ured thereby. i 


Janardan Visknu Kulkarni v, Anant Lakthmanshet (19 approved, 
* Appeal No. 30 of 1929 by the plaintiff from a decree of the 
Chief Court of Oudh ( Wasir Eusein and AMohomed Rasa 77.) 
dated the 31st January 1928, which varied a decree, which had 
been passed in a suit for redemption by the Subordinate Judge of 
Gonda on the 14th April 1937. 


The only question for determination on the present appeal 
was whether a document of roth November 1881 (the material 
terms of which appear from their Lordships’ judgment) created a 
charge upon immoveable properly, Differing from the Subordinate 
Judge on the construction of the deed, the learned Judgea of the 
Chief Court held that it created a charge both for principal and 
interest due under it. They summed up their conclusion in the 
following words ;—''Condition 1 clearly means that the mortgagees 
will continue *to rem&in in possession also in consideration of thia 

(2) (90... L. R. 3a Bom. 38 : 
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9. 
fresh loan, principal and interest 'botb, The mortgagees have 
therefore a lien of possegsion og the mortgaged property of which 
they can only be deprived on the discharge of the lien, This con- e 
clusion is further strengthened by condition No. 3, which is to 
the effect tbat the prior mortgage cannot be redeembd jrithout 
-payment of the debt, principal and interest, that might be fotind 
due under the deed of the roth November 18381, Nor do we’ 
seo any justification in the language of thg deed for accepting the 
argument addressed tp us on behalf of the flaintiff that the charge 
or lien is restricted to the principal, amount — alone.* «The 
general rule is that the mortgagee, in *the absence of any 
contract to the contrary, is entitled to treat the interest due under 
the mortgage as a charge on the estate. We are wholly unable to 
find anything in the deed in question which would bar the applica- 
tion of the general rule, On the contrary, the preamble, condition 
No, r and condition No. 3 all support the interpretation that the 
interest stands on the same footing as the principal itself [see the 
case of Ganga Ram v, Naika Singh (1) |” 

From the said decree of the Chief Court, the plaintiff appealed 
to His Majesty in Council. 

Dunne, K.C. and Wallach for the Appellant, 

DeGruyiker, K. C, and Duke for the Respondents. 

Their Lordships’ judgment was delivered by 

Lord Atkin :—This is an appeal from the Chief Court of 
Oudh, in a redemption «suit brought by the appzilant against the 
respondents, TheeChief Court bad reversed the decision of the 
Subordinate Judge of Gonda, and the question turns upon whether 
the plaintiff is obliged, in order to get redemption, to redeem a 
debt which was created by him by a document in writing of tha 
roth November, 188r, It appears that the predecessor in title of 
the plaintiff was the z mindar of the village of Parsapur, and that 
onthe rith July, 1881, he executed a wsw/rweiwary mortgage of 
the village to the respondents for Rs, 5,300, and the terms of 
the mortgage were that the mortgagor was to have no power of 
redemption fora period of 15 years ; after that he was to pay off 
the entire mortgage money. The respondents entered info Poe 
sion, in the'ordinary course, of the village. - 

On the roth November, 1881, the zemindar executed a farther 
document, and the question is, whether or not this document 
created 2 charge upon the village, It is unnecessary to set it out 

oat length but it recites that he had executed’ a possessory mort- 


(1) (1924) L. R, 51 L A. 377: . 
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gage deed in respect of the whole village, and that he neededa 
further sum of Rs, 2,500, which, he hgd borrowed, and he 
* then stipulated to repay the entire amount of the debt, ‘principal 
and interest in a lump sum within the period stipulated in the 
former qmottgage deed, namely, within 15 years, and he recited that 
he had Sonowed the money by way, according to the correct transla- 
"tion, of a further debt with interest at the rate of Rs, 1-8-0 per 
cent per month, The degd then provided: “I shall first pay up 
this debt, including * principal and interest, gnd thereafter I can 
redeefn the mortgaged village, having paid up the mortgage money. 
Without the payment of this debt I cannot redeem the mortgaged 
village," It then providesthat he should pay every year the interest 
on the amount, and if he did not, then he would execute separate 
bonds each year, bearing interest at the same rate, and then it 
further stated, which is rather by way of repetition, that he could 
not psy up the prior mortgage money until he had paid off this 
debt, principal and interest, 

Now, the question is whether that was intended by the parties 
to give a charge upon the property to the mortgagees for the 
amount of that debt. The Transfer of Property Act does not 
apply, as this transaction took place in 1881, and the Transfer of 

. Property Act was passed in 1882 ; but the principles that prevail 
in those circumstances are the principles of justice, equity and 
good conscience, and for this purpose their Lordships think, may 
be taken to be identical with the provisions in the Transfer of 
Property Act, The only question that the Cogrt had to deter- 
mine war, whether or not the parties intended that this debt should 
be charged upon the property. 

The Chief Court, reversing the decision of the Subordinate 
Judge, have held clearly that that was the intention. Their Lord- 
ships agree with that decision, It appears to them clear, when the 
subsequent deed is looked at that.the parties intended that the 
original village should «remain in the possession of the mortga- 
gees until the second debt was paid off, and intended, therefore, 
that the property should be security for the debt. 

In thése circumstances it appears to their Lordships that the 
Court below could oily come to one conclusion, and that their deci- 
sion is amply supported by the case of Janardan Vishnu Kulkarni v. 
Anant Lahshmanshet (1), a decision of Sir Lawrence Jenkins, where 
the facts were almost indentical with.the facts in thie case 


"Their Lordships, therefore, will humbly advise His Majesty that ; 


(1) (1998) I. Lr R. 32 Bom 386. 
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this appeal should be dismissed, and that the appsllint should pay 
the costs. The cate, however, myst be referred back to the Chief 
Cottrt to extend the time beyond the 31st July, 1928, fixed by their 
decree, within which the appellant can redeem, and also to take any 
further accounts of principal, intereat and costs, - e i 


T. L. Wilson & Co, Solicitors for the Appellant, ` 
H, S. L. Pol ak: Solicitor for the Respondents. 
e 
K, J. R. : à ° ° Appeal dismissed, 


ORIMINAL REVISION. 
Before Mr, Justice Pearson and Mr. Justice Jack, 


SATIS CHANDRA MAULIK AND OTHERS 
v. 
THE KING EMPEROR.* 


Criminal Procedure Code (Act V of 1898), Section — 456 — Expedient in the 
interests sf fustics’—Finding usi recirded— Iliegalít y. 


~ In connection with & proceeding under section 145 of the Code of Criminal 
Procedure the Magistrate’ passed the following order : **Conaidered. Cause shéwy 
and heard pleadors. Thero is materiel for prosecutisn of (1) Baroda Kinkar Ghose 
under sections 465,467 and 193 Indian Penal Code ; (2) Surendra Kristo Dutta 
under sections 467, 114 and 193 Indian Ponal Code ; (3) Satis Chandra Manlik 
under sections 467-114, 471, 193 and 196 Indian Penal Code. Draw up formal 
complaint against them for thelr prosecution and trial for the above noted 
offences." No Anding was recorded as required by section 476 Criminal Prooe- 
dure Code and there was nothing to shew that the Mafistrate directed bis mind 
to the question as to whethor any such order as he mado was expedient w the 
interests of justice : | ES , 


Held, that tho Magistrate's ordoc was not in conformity with the provisions of 
section 476 Criminal Procedure Code. . ’ 


Application-for Revision under section 435 ef the Code of Cri- 
minal Procedure. by the Accused, 
The material facts will appear from the judgment, | 


© Criminal Revision No. 1451 of 1929, against the order of S. Das Gupta Esge 
-Deputy Magistrate of Pabna, dated the 16th August, 1919. . $ 


Vof, LIT.) HIGH COURT. È 53 


anii: N. K, Bass and Ramoni Mohan Chitlerjee for the — , Carmina. 


Petitioners, e , 1930 
° . v 

Mr, B. C. Chatterjee for the Crown, 

The judgment of the Court was as follows :— Maulik 


` ThisRule was directed against an order for a complaint to be 
made against certain persons for the offence of perjury and kindred 
offences in connection with the conduct of a proceeding under sec- Heh 16. 
tion 145 Code of Criminal Procedure, The Magistrate made the 
. Order and the learned Sessions Judge has configmed it. 
Ofie ground that is taken is that having regard to the fact that 
in the proceeding under section 145 it was held that it was not 
maintainable, the orler of complaint was bad. There is no subs- ^ 
tance in this because the proceedings themselves were perfectly 
in order and were in no sense illegal, and therefore the utmost that 
can be said is that it isa matter which might be considered asa 
possible element upon the question whether it was expedient in 
the interest*'of justice to make the complaint. 
Another ground is that the order should not have been made 
because the dakki/as in respect of which .the cffence is alleged were 
not material to the case, Rut that however does not appear to be 
in accordance with fact because they were intended to support. the 
case made by the party producing them that he was in exclusive ° 
possession of the particalar portion of the land. . 
The other point raised is that the order of the Magistrate is not 
in conformity with the provisions ‘of secfior? 476 Code of Criminal 
Procedure, That section lays down that wheh any Court is of } 
opinion that it is expedient in the interests of justice that an enquiry 
should be made into any offence...such Court may after such pre- 
liminary enquiry if any asit thinks necessary, record a finding to i 
that effect and make a complaint thereof in writing, The order of 
the learned Magistrate in the present case is as follows :—"' Con- 
sidered, Cause shown and heard pleaders. There is material for 
prosecution of (1) Baroda Kinkar Ghose under sections 465, 467 
and 193 Indian Penal Code ; (2) Surendra Krista Dutta under 
sections 467-114 and 193 Indian Penal Code; (s) Satis Chandra 
Maülik under sections 467-114, 471,193 and 196 Indian Penal Code, 
Draw up formal -complaint against them for their prosecution 
and trial for the above noted offences”, In stating that there is 
“material for prosecution" of these persons we apprehend the learn- 
ed Magistrate to indjcate that in his opinion there may bea prima . 
facit case against them. But nowhére within the four corners of. / 
thi order can it be said that thers is any finding recorded such 
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CRIMINAL. , As js referred to in section 476, nor is it to be discovered that the 
^ Tgi" learned Magistrate has in any way directed his mind to the ques- 
- i Chas P tion as to whether any such order as he makes is expedient in the ° 
nlik interests of justice, On this ground the order of the learned Magis- 


trate is set aside, It will of course be open to: him if "so advised 
to reconsider the matter in the light of the above remarks’ on'the 
> questions whether further proceedings should be instituted, 

In these terms the Rule is made absolute, " 
D, K, R . Rule made absolute, 


v. 
The King Emperor. 


PRIVY COUNCIL. 


Present Lord Athin, Sir Lancelot Sanderson, Sir George 


3 Lowndes and Sir Binod Mittr. 
pc ^ MAHANT BHAGWANPURI 
aas A * 4 n 
rue THE SECRETARY OF STATE FOR INDIA IN :COUNCIL 
AND OTHERS, . 


[Ox Appeal, FROM THE Hiom Court or JUDICATURE AT 
ALLAHABAD. | 


Civil Procedure Code (Act. V of 1908), Order I, Rule8—Defendants in posses 

sien as managers and mahanis of an '* akhara, | 

Plaintiff sued, on tho basis of his title, to recover possession of certain immo- 
veable property from the defendants, who were in possession as managers or 
Mahants of an institatlon called the Jona Akhara.” It was found copcurrently 
that the defendants ware, at the date of the Institution of the suit, In possession 
of the said property through their agents 1 E 

Heid, that in tbe'clrcurostanoes, the sult was property constituted, and that 
9 r it was not necomary for the plaintiff to have recourse to the provisions of Order 

, 1, Rule 8, Civil Procedure Code, 19o8. 


* * 
\ + Appeal No, 63 of 1929 by the Defendant from a judgment aud 
decree, dated the 3rd February 1917, of the High Cotrt, Allahabad, 


. 

'' " 
2 " 

hd , . ' t . 
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which affirmed a judgment and decree, dated the 31st Tini 193% P&C. 
ofthe Subordinate Julge of Saharanpore, | aes f 

* The main question for determination on the present appeal was uit 
whether or not cettain plots of land situate within the limits of tbe — Bhagwanpurl 
Municipal Board of Hardwar were "nazul" or Crown lands, o The See of 


‘On the a3rd September rgar the sult (ont of which this appeal Stato for India im 
*arose) was instituted by the Secretary of State for India in Cour 2 5 
cil for the ejectment of the defendants describing them as "ali 
residents and Mahants'of Juna Akhara,” No, leave was prayed for 
or gwen as required under order x, Rule 8, Civil Procedure Code, 

1908. The defendants filed their written statement of defence in 

which they pleaded, fag alia, that the suit was not maintainable 
against them by reason of Orler r, Rule 8, Civil Procedure 
Code. 

It waseatablished in evidence that the Juna Akhara was an- 
unregistered association of a considerable number of Naga Sadbus 
and that th property of the Juna Akhara belonged to the jamayat 
(body of people) of the Akhara, 

The Subordinate Judge delivsred his judgment on the 31st 
January 1923, allowing the plaintiff's claim, He held that the 
defendants could sue and be sued in their own names, on the 

. ground that "a shedait of a Mutt represents the property ofthe « 
Muttand can sue, and be sued in his own name,” i z 

Against the decree of the Trial Judge, the defendants appealed 
to the High Court, contending that the, Juna Akhara was not a 
Hindu Mytt and that the defendants not beinge sheduits, "the suit ) 
yas vitiated by reason of the non-compliance of the- -mandatory 
provisions of Order r, Rule 8, Civil Procedure Code", The 
learned Judges of the High Court, in overruling the defendants’ 
contention as to the maintainability of the suit, said: “if the defen 
dants do not represent the Juna Akhara, it is difficult to understand 
why they should have taken the trouble of appealing tof this 
Court, We have not the slightest doubt left in our mind that the 
eight defendants do represent and are the Mahants in office duly 
selected by the Juna Akhara... This appears to us to be & 
convincing proof of the déféüdanis being still managers of the 
Hardwar properties of the Akhara,” 

In the result, the High Court dismissed the appeal, and the 
present appeal to His Majesty in Council was preferred by one of . 
the defendants, the other defendants not joining with him being 
made pro ferma respondents in the appeal. P 

Dunne K. G, and Hyam for. the Appellant, 
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DeGruytler K, C. and Dede for: the. Plaintiff-Respondent, the 
Secretary of State for India, were not called upon. 

, Duane K, C. 5 Thé suit whs improperly constituted, No leave. 
wis asked for or obtained from the Court as required by the’ 
Civil Procedure Code, O. 1, E, 8... ° 

[Sir Binod Mitter ; Both the Courts*have held that thé delen- 
dants are in possession in fact, These eight defendants have beem 
treated throughout as being in de facto possession. There are con- 


current findings against you.] oe 
Hyan follows ; The Sanad was in favour of the Juna Akhara. 
Refers to Order x, Rule 8. $e 


[Zord Atkin: It is similar to our English provision, where you 
sue one or more sharsholders so as to bind all.] 

[Sir Binod Mitter : Order 1, Rule 8 is a permissive prover: ] 

No notice as required by the Rule was given, ] 

[Zord Aikin : The plaint Joes not state that the mtini 
were sued under O. 1, R, 8.] . 

[Sir Geo, Lowndes: The plaintiff doss not say that he was 
suing under the Rule.] 

We have na objection to the decree being passed individually 
against the defendants, 

Counsel for the respondent were - not called -npon, 

Their Lordships’ judgment was delivered by 

Sir Lancelot Sanderson :—This is an appeal by Mahant 
Bhagwanpuri, who was, one of eight defendants in a suit instituted 
by the Secretary of State "for India in Council on the 23rd of 
September, 1921, against a decree of the High Court at Allahabad, 
dated the 3rd of February, 1927, which affirmed a decree of the 
Subardinate Judge of Saharanpur, dated the 31st of January, 1923. 

The Secretary of State appeared as respondent to the appeal. 


The other seven defendants were added as respondents, but they 


were not represented at the hearing before the Board. 

The suit was brought to recover possession of certain land 
specified in the plaint which is sttuate at Hardwar, within the limits 
of the Municipal Board of the Hardwar Union. 

The main question in disptte is whether the said "and was 
granted by the Crown to an institution or association called the 
“Juna Akhara” by a sanad dated the roth of January, 1854. 

Both ths Courts in India have held that the said land was 
not so granted, There is no necessity fo enquire into the history 
, Felating to the land in suit prior to 1854, for‘t was ‘agreed at the 
* hearing of the appeal that the above-mentioned main question 


° 
e 
* ` 


Yos, LIT) PRIVY COUNCIL, s 
e 
depends upon the construction of the said susad of the roth of 


January, 1854, The terms of the saqad aro as follows :— 
¢  Sanad in favour of the Gosains of Juna Akhara, Hardwar, » 

“ Pursuant to paragraph 4 of G. O. No, 907 dated the 6th of 
March, 4848, addressed to the Secretary Board of Revenue, 1,000 
yards ot of 10,455 cubic yards of land, named of Juna Akhara, 
Was as per enquiry made ia 1848, found in your possession, Sub- 
sequently the adi were heard and a report was made in this 
case, In reply to that® report the Commissigner sent his letter, 
No. 39, dated 6th December,’ 53, along with other letters of the 
Board and the Governrfent, Itis written in it that this land is 
only one plot, that it measures 10,455 cubic yards, and that it is 
called by the nams of Juna Akhara andthe sitting place of the 
fagirs who come here at the tims of the AwsdA fair, This plot 
has been relinquished in favour of the fogis‘ia 1315 F(?) 

“ Therefore, in accordance with paragraph 7 of the Commis- 
sioner’s lettfr tothe Sudder Board of Revenue, No. 197, dated 
a7th of May, '53(?) which has been sanctioned by the Government— 
this sanad in respect of 10,455 cubic yards, is given in favour of 
the Juna Akhara, The object of this samad is that the Government 
has no more any claim in respect of the land and the Government 
has granted this land for the sitting place of the JFegírs. But 
without the sanction of the Government the Ges&aíns will have no 
power to transfer it. No. of plot 175. 

“ Name of hewse,—Maudir Bhairosi, Mandir Mahadevi and 
Charan Bgdgats (?) situate at the Juna Akhara, e 

,OU Hast— West—q1 yards. 

u" Nerfh— South —255 yards. 

" drea in cble yards.—10,455. 

“u Approximate cost.— 

" Eastern Boundary.—Bed of the river. 

" Western Boundary —Nuzul lands, 

Southern Bounda#y,— Mango and Gular trees, 

" Northern Boundary.—Bed of the river, etc, 

" Dated the roth of January, 1854. 

The word “cubic” isa mistake for “ square” ; this mistake 
is in itself obvious, but a reference to the list prepared by the 
Collector in 1848 shows that the plot mentioned in the sanas, viz, 
plot 175, was 10,455 square yards, =< 

us was admitted hy the learned counsel for tbe T that 

“Juna Akhara” is in posseasign of land measuring 10,455 
square yards, and that the land claimed by the Secretary of State 
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P. c in this suit is no part .of the said plot of 10,455 squire yards, bat 


mm is land lying outside tha sail plgt. 
"Ê. *]t is to. be noted -that the above-msntioned terms of the sanad °’ 
Mahant 


is Phigwanur have been translated from the original, , 
- In such translation tho eastern boundary 9 the land ranted 
A petam o ja: thereby is stated to be ." bed of the rivcr,” and the gorthern 
Countily boundary bed of the river, etc,” The learned Judges of the’ 

Sir Lancel High Court said that “much of the misunderstanding in tbis 

Sanders. | case was due to mietransistion of tbe boundaries’. given in the 
siad," and they stated what, in theig opinion, was the* true 
translation as follows :— 

* " Egst—Arazi Zer Dhank (land on thedowec side of the pit). 

** Weat—Ditch and Nazul land, 

" South-— Up to the Mango and Gular trees. 

“ North—Dhahk Khodane (a mound and pit), ” 

The learned counsel who appeared for the appellant did not 
dispute the correctness of the translatio: oree bj the High 
Court. 

Consequently the description of the boundaries given by the 
learned Judges must be accepted by this Board, 

That being so, the question now under consideration really 
becomes unarguable, for on reference to the plan which was before 
e the High Court and this Board it is apparent that the boundaries 

given in the translation adopted by- the High Court include plot 174 
only, which is not in dispgte in this suit, and. dó - not include the 
\ land which is in dispute, - 

The title given by the sanad, therefore, -is limited T plot 135 
and the 10,455 square yards therein mentioned, and does not 
extend to the lands claimed by the Sectetary of State in this 
suit, EU Gee Me 

Inasmuch as the appellant’s appeal in relation to this part of the 
cage was based on the construction ofthe sasad,. their Lordships 
are of opinion that the decision of the High Court in respect there- 
of was correct, 

A further point was taken by the jiamai counsel for jhe.appel- 
lant, [tis of a technical nature and has no relation to the merits of ' 
the case, It was argued that the defendants were not the proper 
parties to the suit and that no leave was asked for or obtaired from 

: the Court as required under Order I, Rule 8,0f the Civil Procedure 

Code, 1908, 

-e It appears that the defendants were elected managers by the 
sÁÁara at the Avmd4 in Hardwar in 1915, and on the oth of May, 


. 
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1915, a power .of altorney was given by them .to four persons, of "RC 
whom Hardeyalgirji was one, to act as their general atforneys, and * , 1930, 
* among other matters to file suits to set up a défénce and affix ae, 
ahan 


their signature toa written statement, andit was further provided Bhegwanpurl 
that all atch proceedings taken by the said mukd/ars shoullbe y, Senay " 
-&dfnitted and accepted as Having been done m the defendants par- State for -Indla-In 


*sonally in the capacity of makan/s, ` ie one 
Hardayalgirji gave evidence for the defendants to tha effect that ` $/r Scion 
Or san. 


there wasa Aumds Svaky | three years at different places, Hardwar, , iy 
Prayatgraj, Nasik and Ujjain, and that different'maAan/s were elected 

at each successive Aum at the four places to officiate for three 

years He, however, mą le certain material admissions in cross-~ 
examination, and the result was that there were concurrent findings 

of fact by both the Courts in India to the effect that the power of 

attorney had not bren withdrawn, and that Hardayalgtrji was 

actually managing the a&&ara properties by virtue of the said power » 
of attorney*executed by the defendants and was looking after the 
akkara litigation, and that the deféndants were still managers of the 
Hardwar properties of the akhara, : 

Their Lordships are of opinion that there was ample evidence p 
to justify the abovc-mentioned concurrent findings of the Courts PM 
in India, and they ‘see no ground for disturbing such findings. "a 
Their Lordibips agree with the finding ofthe High Court that the =» 
proprietary title to the lands in suit is in the plaintiff, and they 
aro of opinion that the defendants, throwgh their agents, were 
in possesion of the said lands at the time when the suit was / 
igstituted, and that they were rightly joined as- parties to the 


suit, 
Order I, Rule 8, contains | provisions which enable the Court to 
grant the permission therein mentioned ina cate which comés ^ 
within the scope of the rule ; but, baving regard to the facts of this 
case, their Lordships are of opinion that it was not necessary for the 
plaintiff to have recourse to the said rule, 
"The decree of the Trial Court was that the plaintiff be; on dis 
possession of .the defendants, put in possession of the ‘property i in 
disputė, and that the map attached to is plaint should form pale of : 
the decree. 
This was confirmed by the ; High Court, Their ir Lordships are of 
opinion that the decree of ths High Court was correct, ‘and that . 
this appeal ahduld bë dismissed with costs, and hid will Bau. y 
advise His Majesty accordingly, ^ "°° * s , 


. 
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. 
Barrow Rogers and Nevill; Solicitors for the Appollant. 
Solicitor, India Office : Solicitor for the Respondent (Secretary 


. Of State for India.) `. i ° 
X. J. R. f Appeal dismissed, 
Note: A petitloa for re-hearing of the cheat o was dismissed by the Board 
on the 37th March, 1930. —K. J. X. . 
. e e 
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APPEAL.FROM ORIGINAL CIVIL. 


Before Sir George Claus Rankin, Knight, Chis Justice and 
Mr, Justice C, C, Ghose. 


COMMERCIAL UNION ASSURANCE CO. 
v. , 
BINJRAJ JOHUR MULL.* 


r 


Suit for damages —Policy of insurance, kow far eperative— Liability of insurers. 


A policy of insurance having reference to goods, gold and silver in particular, 
to be sent by post from Caltutte to other places, was entered iato by the plain- 
tlf firm with the deffndant company, one of the terms of which ister alia 
was that it was to be a “registered Insured parcel post or registered parcel past 
at and from Calcutta to any place In India against all risks" and the “risk to 
commence from the time receipts for the packages are given by the postal 
authorities to the assured and to continue until delivered by the postal authori- 
ea to the addressees or their representative," A parcel of gold covered by the 
sid policy of Insurance was sent throngh post office from Calcutta to Sambalpur 
to be delivered to Tarbha. The parcel when it reached the destination. was ten- 
dered to the addressee bnt was refused on the ground of it» not weighing so 
much as it welgbed before. The post office thereupon took the parcel back 
and reconveyed it to Calcutta and gave notice to the plaintiff firm that the parcel 
was In a damaged conditioe, The parcel on Inspection by the" Insurance 
Company's surveyor was found to contain a stone wrapped in dark red tissue 
paper instead o£ gold. The plalotiff claimed that the loss occurred when 
the risk wax undor the policy oa the defendants : 


Held, that the fact that the goods were refused coupled with the fact that 


. *Appeal from Original Decree No. 17 of 1930 from à decisloù of Mr. Justice 
* Costello, dated the acth NovemLer, 1929, , . n 


e 
Vou. LIL] HIGH COURT, . * 61 
when the parcel was brought back to Calcutta it wis found ta the condition in CwiL. 
which it was and there wis nothing but a piece of stone which weighed much œ. 1930. 
less was enough to warrant th conclusion that the loss was not after the refusal * 
* but before the refusal and the defendants were liable for auch loss. : Commercia! penne tes 


Obiter ı The policy was nothing more than a policy of insurance and df the 
&dáreasce refused delivery and the event occurred that tho goods to be delivered — Blojra] Jobormall, 
were never going to be delivered to the addressee, that did not mean that the ` 
* policy was to be extended until the return journey had been made to Calcutta. e 
Appeal by the Pefeadants. 


Sgit for damages for loss of goods under a @olicy of Insurance. 
The material facts appear from the "judgment of Rankin, C. J. 


Messrs, T, Amer Alj and T, Chatterjee for the Appellants, 
Messrs, P. N. Chatterfeeand J. C. Sett for the Respondents, 
The juignents of the Court were as follows : 


Rankin, C. J: In this case, the plaintiffs sue the defendant NEEN 
Company gipon a Policy of Insurance taken out on the 3rd Novem- — 
ber:924. Tho Policy of Insurance is in the form of a marine 
voyage policy but it really has reference to goods to bs sent by post 
from Calcutta to other places;in particular, it has referente to ž 
gold and silver to be sent from Calcutta to other places, Tho sys- 
tem was that, after posting the parcel containing gold or silver as the , 
case might be and after obtaining a receipt from the Post Office, 
the receipt was to be taken to-the Company's office together with 
the policy ani a declaration was to be made and endorsed on the 
back of the policy so as to show that & particular, venture or transit 
was being covered by the Insurance, The endorsement of the 
policy dated the 13th November 1934“ states that the insurance 
covered an item from Calcutta to Sambalpur, Post Office receipt 
No, C421, amount Rs, r200 on gold. By the terms of the policy, 
it was to bea “ Registered Insured Parcel Post or Registered 
Parce] Post at and from Calcutta to any place in India against all 
risks" ; and the provision as regards the /ermiwus ad quem of tho 
transit was contained in a slip to this effect: " Risk to commenca 
from the time receipts for the packages are glven by the postal 
authorities to the Assured and to continue until delivered by the 
Posta] Authorities to the Addressees or their representatives", . 


Now, the plaintiff? case is that, as regards this particular con- 
sigoment, gold was packed in a box by the witness Gulraj and Nan- e 
dalal—partners—themselves on the rath November, that it was care- ° 
fully kept in ‘an almirah and that these two men themselves posted — 
it on the 13th,.that thereafter the recéipt was taken tq the Tasprenco. m 
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Office and the declaration was made and endorsed upon the batk 
of the policy, The plaintiffs’ case further is that this package was 
to go to a place called Tarbha*some little distance from Sambal., 
pur (the package was addressed to Mongal Chand Arjundas, Tar- 
bta, Sambalpur), that it got to Sambalpur, that it ulttmately got 
to Tarbha, that it was tendered to the” addressees but that *the 
addressee refused it because it did not weigh so "much as it should 
have weighed. Thereupon, the plaintiffs’ case is that the Post 


' Office took the parcel back, reconveyed it ‘to*Chlcutta, gave notice 


tò the plaintiff firm that’ the parcel was in a damaged cordjtion 
at Calcutta, that the parcel was there inspected by the Ín.urance 
Company's surveyor and by the plaintiff Cpmpany’s representatives 
and that it was found that a certain kind of stone neatly wrapped 
up in dark red tissue paper had been substituted for the gold, ` 
The plaintiffs claim that the loss of this gold happened during the 
time when the risk under the policy was on the defendants. 

In answer to that case, the Insurance Company by tlieir written 
statement set up various cases, Two cases they did not set up by the 
written statement at all. One was that the plaintiffs had no insur- 
‘able interest, It turns out that.the plaintiffs appear to have been 
“purchasing this gold: as commission agents but it also turns out 
that the Policy of Insurance is itself adapted to such a case 
‘because it says that the plaintifis have represented to the Com- 
pany that théy are interested in or arè duly authorised as ow- 
‘ners, agents or otherwise tq make the insurance, There is noth- 
ing whatever in that point and, at all events it was not taken 
before nor has it bean examined by the learned Judge nor hag 
any finding of fact been arrived at on that, I do not trouble myself 
with that defence at all. The Company has no business to raise it 
‘now in this appeal., 

The next defence that wis mooted was that there isa Sus 
tion of the Post' Office to the effect that gold is not to be sent at 
all to a greater ex'ent than Rs, 709 worth ih one package. That. 
was not pleaded, though the matter appears to have given the 
‘learned Jüdge of the first instance a certain amount of trouble. 
‘Not having been pleaded, I see no reason why such a plea as that 
should be entertained, 

- ‘It further turris out that the Insurance Company knew all 


` about the regulation and knew all about the business of the plain- 


tiff Company and that the intention was really that the plaintiffs 
,should -insure with the defendants instead of having to take tho 
"necessary steps to insure with ‘the Post Office, It bbing pointed- 


D 
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. 
out to the defendants! counsel that this defence on the facts is not 
a very laudable one in the mouth of, an Insurance Company; that 
* defence has very properly been abandoned, 


There was a third defence that in sending this gold the plain- 
tiffs had committed a breach of another Post Office regulation to 
„tho effect that such a consignment should rot be sent otherwise 
than as an insured registered package. The learned Judge has 
entered into some diacyssion upon that regulation too, Mr. Ameer 
Ali fog the defendants’ appellants has informed us that; on the 
defendants’ witnesses admitting that they knew all about the Post 
Office regulations and about the course of the plaintiff! business, 
he in the trial Court declined to press further the defence which 
depended upon these goods being sent otherwise than by an insured 
registered post, 

“These three defences having been put entirely on one side, 
the questions in this case resolve themselves really into two. Tho 
first question is whether this parcel at the time it was delivered to 
the post office is proved to have contained gold at’ all or whether 
it is not consistent with the evidence that the stone which was 
discovered in the parcel upon its return to Calcutta had been 
originally -put into the parcel prior to its despatch. There aro 
certainly some circumstances in this case that would well warrant 
the Insurance ies sie approaching it with great suspicion: the 
learned Judge, however; has investigated into these matters of 
suspicion. The plaintiffs called a partffer “named Gulraj who was 
examinedeand cross-examined to a very considerable length. The 
earned Judge came to the conclusion that the plaintiff firm was 
a prosperous firm, that it would nevar pay them to commence £& 
fraudulent schems for extracting Rs. roo from the Insurance 
Company and that Gulraj had given evidence which was not alto- 
gether satisfactory but in such a way as to lead him to think that 
the claim in the suit wag a perfectly horest claim, Ho founi as a 
fact that he could believe Gulraj in his story as to how he had 
packed these goods himself and as to how he had posféd them 
snd he eame to the conclusion that the gold was in the parcel at 
thetime it was tendered to the post office in Calcutta, Mr, 
Ameer Ali in his criticism of that decision has pointed out that, 
while he does not say that Gulrej would have lent himself to any 
such fraudulent scheme as packing stone lato the parcel instead of 
gold, nevertheless some servants of the plaintif firm might weil 
have done such a trick and that Gulraj and his partner might" 
nevertheless when they came to Court be setting up an entirely , 
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false story when Gulraj said that he had packed the box himself 


and taken it himself to the post ,offi:e. In my judgment, whatever 


circumstances of suspicion there may be, when certain aspects of 
this case are looked at very closely, the learned Judge’ A finding in 
respect of Gulraj who appeared, to him to be making "an ehonest 


claim makes it entirely wreng for this Court to disturb his conclu- | 
sion, The learned Judge siya: "Ia quite satisfied from the 


evidence which he gave and from the demeangur of Gulraj in the 


box that, as far as he js concerned, this is a perfectly honest claim, 


and that there is no justification for any kigd of s.persions "pon 
the honesty of the principals of the firm”, That finding being 
given by the learned Juige who saw the witness, I do not think 
it wou!d be right enough on our part now to say that he was com- 
mitting perjury in Court, altbough he had been honest enough 
atthe time and bad nothing to do with this transaction, It 
appears to me to b3 plain that we would be doing an injustice to 
the witness in whose favour the learned Juige has made ths ob- 
servation which I have quoted, We must, therefore, take it that 
at the time this parcel was despatched from Calcutta it weighed 
rome 53 tolas and, ifit had been despatched on the rath from 
Calcutta, it ought to have reached Sambalpur the next day or 
soon after that and, within a very short time thereafter, it should 
have been tendered for acceptanca to the addressee in Tarbha. 
As the evidence stands, we have no direct evidence at all as to 
what happened at Tarbha, except this that we know that the 
delivery was refuseff, There is a telegram dated the 22nd, Novem- 
ber from the addressee in Tarbha which says that it was refused 
because its weight was too small ; nothing is said about the parcel 
being damaged. But that telegram is not in law evidence ofthe 


truth of the statement which it contains However, it is quite 


certain that the delivery was refused by the addresses and it is 
quite certain that in accordance with the post office regulation, the 
parcel was returned to Calcutta for delivery to the consignor, 
When the parcel got back to Calcutta, the post office sent a 
formal letter to the plaintiffs saying that the parcel had arrived in 
a damaged condition and that they must go and take delivery of 
it and give a receipt and so on. The parcel was examined by 
‘Mr, Simpson in the presence of Gulraj and another as the plaintiffs 
say and there is not. much agreement as to what the condition 
of the parcel was, It appears that the seals were brqised to some 
extent ; but Mr, Simpson does not seem to be at-all satisfied that 
‘the parcel had ever been opened until it was opehed in the Cal 
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citts office, The position, therefore, is this that, if we fnd'as we 
must that this gold to the weight of some 53 tolas was despatched 
a from Calcutta and if it is quite clear'that at the time the package 
came back to Calcutta there was only some rg tolas of goll there, 
are we able to say that the loss occurred between Calcutta and 
Sambalpur on its outward journey and, if we are not able to say 
*that, can the plaintiff! recover upon the policy ? The learned 
Judge has construed the policy to mean that, even if the loss 
occurred on the retire journey from Sambalpur to Calcutta, the 
‘poligy would cover the risk and he does that ‘by acceding to Mr. 
Chatterjee’s argument that the simple English language in the slip 
in the Insurance Policy i is to have read into it the Post Office Act 
and the various regulations made by the Governor-General-in- 
Council under that Act, I protest altogether against that idea and, 
were it necessary to pass an opinion upon the question, I would 
have the greatest hesitation ia holding that this was anything more 
than a Policy of Insurance on a voyage from Calcutta ta Saribal- 
pur and that, if the addressee refused delivery and the event occurr- 
ed that the goods to be delivered were never going to be deli 
vered to the addressee, that does not mean that the policy is to be 
extended until the return journey has been made to Calcutta. 
However, that question, in my opinion, does not arise, ! am 
satisfied on the evidence that this parcel, which as we must take 
it contained 53 tolas of gold when it was received by the Post 
Office in Caltutta, did not contain that gold at the tims it was 
tendered for delivery to the addressee ta Tarbpa. The fact that 
the goo's were refused coupled with the fact that when’ 
ihe parcel was brought back to Calcutta it was found in the 
condition in which it wes and that thera was nothing buta piece 
of stone weighing some 1g tolas in it'is enóugh, in my opinion, 
to entitle us to hold that the loss was not after the refusal but 
before the refusal ; and, in my opinion, that being so, the defen- 
dants have no real defence in this suit, 
In these circumstances, the appeal must be dismissed with 
costs, 


C, C. Ghose, J: I agree. 
Sanderson & Co; Attorneys for the Appellants, 
AM. K. Basu: Attorney for the Respondent. 


P, M, R. C, Appeal dismissed. 
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Before Sir George Claus Rankin, Knight, Chief. Justice $ 
ant Mr, Justice C. C, Ghose, 
9. 


BAIDYANATH SEIN 


v. i e 


RAJENDRANATH SEIN anp orHEgS * 


Executer—Exhibition of bad temper —Poolish. chgrges—Appeal~Order refu- 
sing to discharge Receiver — JT nig armi ~ Letters Paul, 

Amere exhibition of bad temper and levelling foolish charges against 2 
person who was appolated executor should not Be allowed to prevent the 
testator's nomises from becoming the executor in the ordinary way, 

There is a right of appeal under the Letters Patent from an order refusing 
to discharge a Receiver appointed in a suit for partition brought on the ~basis 
of intestacy after the graat of probate appolatiag tho appellant executor. 
Soch an order is 2 Judgmeat under the Letters Pateat. 

Appeal by the Applicant, " 

Application to act as executor by discharging the Recaivar, 

The material facts appear from the judgmant, 

The following judgments were delivered : 


Rankin, C. J :—Ia my opinion, this appeal must be allowed. 
It appears that the testator died on the r4th December 1928. 
He left a Will dated the rrth October 1928 appointing his son 
the present appellant to be the executor to his estate, Various 
people entered caveats and, n the 16th January 1929 before the 
testator had been dead more than a month, certain of Wis grand- 
sons started a suit for partition of the estate left by him onthe 
basis that the grandfather had died intestate. On that footing 
and at that time, the Official Receiver was appointed the Receiver, 
The main charges at that time against the present appellant were 
that he was collecting the moveables, that he was insisting upon 
collecting papers and doing the very things which he was bound 
and entitled to do if, in fact, he was the executor, Still caveats 
were entered by ths grandsoos and on the egth January 1929, 
in this partition suit, on the basis of intestacy, a Receiver was 
appointed. The miuttera went on anl, on the arst November 
1929, an order was mide that Probate shoul! issue to the present 
appellant as executor of his father's Will. That order having 
been made on the srst November, the executor found that he 

* Appeal from Original Order No.9 of 1930, “against® the order of 
‘Mr. Justice Loit- Williams, dated the 15th January, 1930. i 
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. i e. 
had no money wherewith to pay the Probate duty or anything 
else and, on the r6th December 1929, he brought the present appli- 
* cation humbly submitting that, as his father had appointed him 
executor, he should be allowed to begin to act as such. For 
reasonsewhich do not appeal to me’ at all, the learned Judge has 
refüsed to make the necessary order and’ the only grounds that 
“can be seen from the affidavits are a Tepetition of the various 
charges which are Judigrous on the- basis that this man is, in 
fact, the executor. “The charges are ‘that, he wrongfully and 
fraudulently took possegsion of the properties of tha testator— 
the very thing which it was his duty to do, that he is «maintaining 
such wrongful possession and retaining the income of the estate 
and so on and so forth. It appears to me that the rest of the 
family may be very much chagrined at this particular person 
being put in charge of the testator's properties by the testator’s 


Will; but a mere exhibition of bad temper and levelling’ foolish’ 


charges against the man whom the father has appointed ought 
not to be allowad to prevent the father’s nominee from becoming 
the executor in the ordinary way. If, after he has taken charge 
of the estate, it can be shown that he is in any way causing 
waste to the estate, no doubt the parties will have ample remedy. 
There seems to be nothing, however, against the executor, In 
my opinion, this appeal must be allowed and the Receiver must 


be discharged, The Receiver must pass his accounts and make , 


over possession of the property to the apgellant forthwith, 

As regards the question whether there is a right of appeal 
under the Letters Patent from an order refusing to discharge 
a Receiver in the clrcumstances stated, I have no doubt at all 
that there is such a right of appeal and that such an order is a 
judgment under the Letters Patent. 

Both sets of respondents will be personally liable to pay the 
costs of the appellant in this appeal as well as before the learned 
Judge. : 

C. C. Ghosà, J: I agree. 

G. C» Chundar & Co: Attorneys for the Appellant, , 

K, K, Dutt & Co, C. C. Bose: Attorneys for the Respondents, 


A, T. M. Appeal allowed, 
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Before Mr. Justice S. E, Ghose, 


MOHIT KRISHNA KUNDU . 
aes v. ° 
PRANAB CHANDRA GHOSE anp otmERS.* ° o 


Partition Zemindar and permanent lesste — Junk —Paitltion Act (IV of 1894), ° 
Secs. 9, 3( 1), 6— Share-helders of different grades—Co-sharer mot interested 
to the extent of moiety, if ccm ask for sale. ^5. 

Under section 2 of theePartiion Act of 1893 there must be a rcquest,by the 
share-boldors interested to the extent of one moiety a loast. Tho word ‘molety! 
means molety of the entire property, wis a sis the other share-holders. 

Share-bolders of different grades may sue for pagtition, A share-holder hdw- 
ever small may tue for partition of the entire propeity. : 

The right of partition exists when two persons are in joint possession of land 
under permanent titles although thoso titles may not be Identical : Lala Bhagwat 


‘ Sahai v. Bepin (1) and Hemadri v. Ramani (8). 


"A two annas share ofa tank was held by defendant No, 1 and the remaining 
14as. by the prs ferma. defendant No. 7. The plaintiff obtained 2 permanent 
lease of I4 annas share from defencant No. 7. The plaintiff sued for partition. 
Defendant No. 7 did not apply for mle of the property. The tank could not be 
conveniently divided, H was alleged by the defendant No, 1 that he and sot the 
plaintiff was in possession of the tank. In his defence the defendant No, 1 made a 
prayor that he should be allowed to purchase the ahare of the plaintiff ia the tank, 
The plaintiff at the timo of hearing of the suit filed a petition offering to purchase 
the defendzat's share. The plaintiffs pleader also asked that, if the prayer be 
not granted, the Court might direct that the tank might be sold to the co-sharer 
who should offer the highest pico gbove the valuation made by ths Court t 

Held, that as there Was no request by the co-sharers interested to the extent 
of one moiety or upwards sfs a vis the contesting defendant No, uM the latter 
was not entitled to ask that the property be sold to bim. 

That the plaintiff being a tenant, could ok under section 3 of the Paititlon 
Act, get a declaration from the Court for tho sale of the tank. 

A prayer for a sale under section 3 of the Partition Act must be a prayer for. 
public sale as indicated in section 6 of the Act. 

Where, therefore, in a sult for partition a co-sharer prays for a sale of the. 
entire property to the co-sharer who may offer the highest price. 

Held that such a prayer is not a request fcr salo within the moaning of tection” 
2 of the Partition Act. 

Ram Prosad v. Mubundi (3) referred to. * 

‘That the Court shonld hold a salo of the tank amongst the plaintiff and the 
defendants and deliver tho property to the party who should offer tho highest 
price above the valuation of the Court: Debendra v. Heridas (4). 

oA from Appellate Decree No. 2075 of 1928, against the decree of 


L. B. eo Esq., Additional District Judge of 34-Perganas, dated the roth 
May, 1938, modifying that of Babu Subodh Chandra Sarkar, Munsiff, and vou 
Basirbat, 


dated the sist Augast, T 
Ph. 37 Cale. 918; 12 C. ha J. 34». 


(1) (1910) L. R. 37 I. A. 198 ; I. 
m (3) (1897) L L, R, 24 Calo 575 (F. B.). 

* p [1999] A. L. J. 651. (4) (1910) 13 C. L J, 312. 
b Me, . p 
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Appeal by the Plaintiff, 
Suit for partition of a tank. i 
* ' The material facis appear from the judgment. 
© Messrs, Hiralal Chakraburty and Rawendra Mohan Majumdar 
for the ei ppellant, 7 
9 “Messrs, Rajendra Chardra Guka and Promode Kumar Ghose 
for the Rerpordents (Defendant No, 1). - 
` Mr. Kali Kinkag Chakravarty for the Responnent (Defendant 
No. 7), . 

The judgment of the £ourt was as follow’ :— 

The plaintiff sues for partition in respect ofa tank and some 
Lakherajland. The comest is only with regard to the tank. It 
appears that a 2 as, share of the tank is at present held by defen- 
dant No.1, and the remaining 14 as. by the fro forma defendant 
No.7. The plaintiff has obtained a permanent lease of [4 as, share 
from defendant No, 7, and is building a house on the bank of the 
tank. In the plaint the plaintiff made an alternative prayer that if 
the division of the property cannot conveniently be made a direction 
might be given to the Commissioner to compensate the party who 
might get less than was due to his share. In his defence the 
defendant made a prayer that he should be allowed to purchase the 
share of the plaintiff in the tank. On the 8th August, 1927, when 
the suit was being heard, the plaintiff filed a petition offering to 
purchase the defendants’ share. It also appears from the judgment 
of the trial Court that, in moving the petition, the plaintiff's pleader 
asked thaty ifthe prayer be not granted, the Court might direct 
tifat the tank might be sold to that co-sharer who should offer the 
highest price above the valuation made by the Court. Both the 
Courts below agreed in holding in favour of the defence and gave a 
direction that, on defendant No. r's depositing the value of the 
14 as. sharo ag made by the Court within a certain time he would 
be entitled to cbtain a conveyance from the plaintiff. There’ was 
however some, difference as between the two Courts regarding the 
money value of that share, The present second appeal is pre- 
ferred by, the plaintiff, The amount of the money value as fixed 
by the Lower Appellate Court ofthe 14 as, share is not now in 
dispute. But the appeal is pressed against the direction that defen- 
dant No. 1 will get a conveyance from the plaintiff on his depo- 
siting the amount of the value of 14 as, share. 


In coming .to theeabove decision the Courts below have had 


recourse to the provisions of the Partition Act of 1893. The learned 


Additions] Judge hrs further held that even apart from the Parti- 
M ; 
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tion Act, the defendants would be liable to a decision in th&ir 
favour having regard to general principles. It appears that the 
plaintiff sought to rely on the fase of Debendra Nath Bhatlacharjec « 
v. Haridas Bh ittscharjes(t). But the learned -Judge has distin- 
guished that case by remarking that it stands ona different footing, 
That was a casa in which the property in suit could not be eon- 
veniently divided. I may remark that in the present case there igs 
no dispute that the tank in question cannot be conveniently divided. , 
In the reported case it was held as follows :—The proper 


n course therefore to follow is to direct a sale of the property song. 


the co-sharers ; and it should be given td that share-holder who 
offers to pay the highest price above the valuation by the Court, 
The defendant cannot in our opinion be compelled to transfer his 
share at a valuation to the plaintiff merely because the latter 
happened to have possession of the property at the time when they 
commenced the present action.” In that case it appears that the 
plaintiff did not choose to follow the procedure laid down in the 
Partition Act of 1893 and therefore the case was decided on general 
principles. I do not think that the learned Subordinate Judge was 
correct in holding that the reported case stood on a differant 
footing. The learned advocate on the other side has drawn my 
attention to the case of Basant Kumar Ghost v, Mati Lal Ghose (2), 
There it is held that when it is inconvenient to divide a property, 
it must be left in the possession of the person in occupation, and 
the other person who cannot conveniently get actual possession 
should be compensated, In the present case no doubt the learned 
Subordinate Judge has found that the defendants have their home- 
stead very close to the tank, But he does not refer to the fact that 
the defendants are only small co-sharers, whereas the plaintiff is 
now entitled to by far the greater part of it. His case that he is 
building a house on the bank of the tank also has not been nega- 
lived, Therefore even on the equity of the case it does not seem 
to me that the defendants are entitled to deoision in their favour on 
the alleged ground that they, and not the plaintiff are in possession 
of the tank, 
~ The next question is, whether the Courts below werd right in 
applying the provisions of the Partition Act, It is contended in 
behalf of the appellant that section a of the Partition Act—Act IV 
1893 does not apply to the present case because the plaintiff is not 
aco-sharer of the same grade as the contesting defendants and 
. therefore he is not interested in the share of “the property to the 
same extent as tho defendants, Section a of the Partition Act pro- 
e 001933 € Le Je gaa (a) (1907) 6 C. L- J. 8 (Notes). 


. 
. 
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vides for a special procedure by which in placa of partition of the 
property to which a co-sharer is ordinarily entitlel, there miy be 
a sale of ths property and rateable distribu‘ioa of the procseds, and 
the condition that is laid down is that there must bs a request. by 
the sharq-hofdera interested to the extent of one moiety at least, 
It se&m: to me that the moiety here means moiety of the entire 
Property ois a eis the other share-holders, No doubt share-holders 
of different grades may sup for partition, because the right of parti- 
tion exists when two pefsons are in joint possqssion of land under 
permadent titles although, those titles may not -be identical,’ See 
the cases of Lals Bhagwal Sahai v. Bepin Behary Miller (1) and 
Hemadri Nath Khan v. Ramini Kanti Rey (a). A share-holder how- 
ever small may sus for partition ofthe entire property. But an 
application under section s of thei Partition Act contemplates a 
somewhat different set of circumstances. There may be partition 
as between persons possessing one moiety of the property in 
zemindary right and other. persons possessing the other moiety in 
permanent tenancy right. Butif there is an application by the 


tenants representing only the tenants’ interest, it would be anomal- , 


ous if that would give them a right to hava a direction from the 
Court for the sale of the entire property, even though the zemindars 
were not willing. In the present cass the plaintiffs lessor has been 
mide a party as fro forma defendant No. 7, but he has not joined in 
the application for the sale of the property. The learned advocate 
for the respondents has,contenled that this & a new point raised 
for the first tims in second appeal Ths poiat héwaver is one of 
law ; but in any case the applicability of the Partition Act has been 
discussed in the judgments of the Courts bslow. Inthe visw that 
I take, it seoms toms that there was nota request by the co- 
sharers interested to the extent of one moiety or upwards pis a ois 
the contesting defendant No. r, and therefore section s- of the 
Partition Act would not apply. Consequently sub-section (^) af 
section 3 of thd Act alsd would not apply and the defendant No, r 
is not entitled to ask that the property be sold to him, 

Conceding that Partition Act applies to the present case, the 
next ques-ion is whether there was a request by the plaintiff as 
contemplated in section a of the Act. Inthe plaint, no doubt the 
plaintiff made a prayer that the Commissioner might be empowered 
to award compensation to the parties making their respective shares 
equal In his petition | which was filed oa the 8th August 1927 the 

(1) (1910) L. R. 371. A. 198 ; I, L. R. 37 Calc. g8; CLJ des 

(8) (1897) I. L R. ay Calc. 575 (F. BJ). 
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plaintiff prayed that the defendanta’ share might be sold to him, 
This wassupplemented by a, verbal prayer from the plaintifi’s- 
pleader who asked that the property might be sold to that co-sharep 
who should offer to pay the highe st price. Itis pointed out that 
this was not a request fora public sale of the property which is 
provided for by section 2, read with section 6 of the Partition *Act, 

The Courts below have relied upon the case of Aw} Chandra 
Kundu v. Bhusan Chandra Kundu (1). The facts of that case are 
no doubt in some respects similar but it “setms that there isa 
distinction on a vital point, and that is that the plaintiff fh, that 

case made an alternative prayer that the *property should be sold 
to the highest bidder, that is to say, thgt there should bea salo ° 
under section 6 of the Partition Act. - The learned. Advocate for the 
appellant has drawn my attention to the recent case of Rass Presad 
v. Mukundi (3). In that case a house, which was the subject 
matter of partition, was found to be incapable of partition. The 
plaintiff asked the Court that the sale might be confined amongst 
the share-holders and the co-sharer who offered the highest price 


. might’be given the house. It was held that, where the nature of 


the property ie- such thata division thereof amongst all the ebar-- 
holders cannot reasonably or conveniently be made and the parties 
are agreed that no division could be made,. the Court should direct 
the sale to be held among the plaintiff and the defendants and the 
property should be given to that party who offers the highest price 
above the valuation ofthg Court. This is also the decision in the 
case [Debendra v.aHaridas (3)] referred to above, In these circum- 
stances it seems to me that the Courts below were not right in 
deciding the case in the way they have done. As mentioned 
already, even on the equity of the case, it seems to me that the 
plaintiff is entitled to a decision in h is favour and I think that the 
present.case should be decided in accordance with the decision in 
the 13 Calcutta Law Journal case and Allahabad case, 


I therefore reverse the judgment of thel ower appellate Court 
and remand the case to the trial Court and direct that the valua- 
tion which has already been arrived at in respect of the r4 as, 
share of the plaintiff must be taken as conclusive and that the 
Court should value the 16 as, ofthe property in proportion to the 
valuation of the 14 as, share as already arrived at. The Court 
will then hold a sale of the tank amongst the plaintiff and the 


(1) (1936) 44 C. La Je 47... (a) 1939 A. L J, Ssi 
(3) (1910) 13 C. L. J, 322. . 


€ *. 
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defendants and deliver the property to the party who should offer 
the highest price above the valuation of the Court, 


« The appeal is allowed accordingly, but in the circumstances of 
the case the parties will bear their own costs in this Court, Future 
costs will abfde the result, I do not think that this is a fit case for 
fartfer appeal under the Letters Patent, 


A, T, M, Appeal allowed, 


CIVIL REVISION. 
Before Mr. Justize M. N. Mukerji, 


KUMAR NARENDRA NATH MITRA 


v. 


PABAN MONDAL,* 


Compound interest —Landlord and temant—Uinrionws Loins Act (X of 1918), 
Sec. 3, construction of. 


Under section 4 of the Usurious Loans Act of 191% two conditions must be 
satisfied before the debtor can be relieved ; fir, that the interest must be 
excessive and econ 7, tho transaction substantially unfair as between the parties 
thereto. 


„A duty is cast upon the Court in cases to. which the Statute may be appli- 
cable to apply its mind to its provisions even In a suit heard ex parte, 


The words '* whether heard ex parte or not" and the''Ccurt has reason to 
believe" indicate that the intentiona of the legislature was to epablo the 
Court to take up Uke question of Ite own motion, whether it bes been raised 
by the defence or not, : 


The words “has reason to belicve’ mean something mort than mere 
suspiclon. , 


. Clauses (a, (b) and (c) of sub-section (2) of section 3 indicato the enquiries 
to be made in order to find out in any given case whether tho rate of interest 
stipulated for 1s excessive or not į the points to be noted are to be determined 
by taking into account such matters as the financial conditions of the debtor, the 


®Civll Revision No. g99eof 1923, against the order of the Subordinate Judge 
of Khalna, having powers of a Court of Small Causes, dated the Ist. June, 
1928, * 


Croft. 
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nature of tha security etc., the risk incurred by the creditor, tho extra amounts 
not pald but incorporated into the principal as expenses etc j in the case of com- 
pound interest the periods of the reste. and lastly the total advantage that may, 
be reasonably expected to accrue to the respective parties from the transaction, 
Section 3 is founded upon section r of the English Money Lenders Act, The 
section relieves the Courts from the necessity of going into elaborate ‘kod pften 
very intricato questions which’ arise under sections 16 and tg A of the InfMag 
Contract Act. `. fa 
Interest at 35 per cent per annum compound with yearly rests by itself is not 
excessive and would not ander clause (d) of sub-section (s) of section 3 Justify a 
conclusion that the transaction was substantlally angle, The fact that the mount 
consisted of arrears of rent and Selami, if these items wore justly due and the fact 
that the tenant entered into the xtipulation with hig landlord, are not suficient 
to form the foundation for a reasonable belief that the transaction was substan- 
tlally unfair. 


The defendant, a tenant, executed in favour of bis laadiord for arrears of 
rent and Selami, a registered bond for Re. 80 providing for interest at 25 per 
cent per annum with yearly reste. The clalm was laid at Rs, 80 for principal and 
Rs. 301-7-6p for interest : 


Held, that as there were no materials on-which the debtor might justly 
be relieved of the stipulation to pay interest according to the bond, the plaintiff 
Was entitled to laterest. claimed. 

Application for Revision under section 35 of the Provincial 
Small Cause Courts Act by the Plaintiff, 


Suit for recovery of money. 
The material facts &ppgar from the judgment. 


Messrs, Narefira Chandra Bose and Satyendra Noth Mitter 
for the Petitioner, . "E" 


None for the Opposite Party. 


The following judgment was delivered ; 


The suit out of which thi, Revision case has arisen was institu- 
ted by the plaintiff for recovery of the principal and interest due 
on & registered bond, the amounts of principal and interest claimed 
being respectively Rs, 80 and Rs, 301-7-6 pies, The rate of interest 
claimed was what was stipulated in the bond, namely compound 
interest at 35 per cent perannum with yearly rests, The defen- 
dant did not appear to contest the claim, The Judge of the Court 
below decreed the suit «x parze for the principal amount of Rs, 8o 
and simple interest at the rate of #5 per cent per annum from 
the date of the bond namely the st May 1931. together with 
costs. "The plaintiff has moved this Court and obtained .this 
Rule, I 7 


Vor, LII.] _ HIGH COURT, - i 
: The learned Judge has refused enforcement of the stipulation as 
„tO compound interest contained im the bond for the following 
reason: “‘ The transaction”, says be, “is between landlord and 
his tenant, and consisting of arrears of rent and Selami 
claimed? I consider that the transaction is substantially unfair 
infsmach as an undue advantage has been taken in getting the very 
bard terms as to stipulation for compound interest, I therefore 
consider that the tramsagtion is substantially unfair inasmuch as an 
undue,advantage has been taken ia getting .the very hard terma as 
to stipulations for compound interest, I therefore consider the 
transaction unfair and stipulation to pay compound interest exces- 
sive and by virtue of secfion 3,1 disallow the stipulation to pay 
compound interest.” Section 3 referred to in these observations 
is section 3 of the Usurious Loans Act of 1918. 

In several cases that have come up before me I have seen this 
Act loosely, interpreted and applied and I therefore consider it 
necessary to take this opportunity of saying a few words as regards 
the precies scope of this piece of legislation. - 

Section 3 sub-section (1) of the Act provides that notwithstand- 
ing anything in the Usury Law Repoal Act, t855, where, in any suit 
to which the Act applies, whether heard exfarts or otherwise the 
Court bas reason to believe that the interest is excessive and that 
the transaction was, as between the parties thereto, substantially 
unfair, the Court may exercise all or any of ie powers, which are 
mentioned in the various clauses therein? Leavin aside the proviso 
to sub-section (1) we pass on to sub-section (3), Clauses (a), (b) and 
(c) of sub-section (2) deal with excossive interest, Clause (d) 
of sub-section (2) says how the question as to whether a transac- 
tion is substantially unfair is to" be determined and the explana- 
tion to this clause provides that interest, may of itself be sufficient 
evidence that a transaction was substantially unfair. 

Two conditions therefore must be satisfied before the debtor 
can be relieved ; 1st : that the interest must be excessive, and anc; 
the transaction, substantially unfair as between the parties 
thereto.* ` 

Upon the section itself the following points are clear, 

1st — The duty is cast upon’ the Court, in cases to which the 
Statute may be applicable to apply its mind to its ia even 
in a suit heard ex parte, 

and :—The words “ whether heard exj$arís or not” and the 
“Court has yeason to believe" indicato that the intention 


of the Legislature was to enable the Court to take up the question | 
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of its own motion, whether it has been raised by the defence 
or not, R 

3rd :—The words '' has reason to believe ” have a significance. 
The Indian Legislature has said in some other Act that a person 
is said to have reason to believe a thing if he has sufficient cause 
to believe that thing, but not otherwise. It is only when the 
circumstances are such that a reasonable man would be led by a 
chain of probable reasoning to the conclusion tr inference that the 
thing exists, though* the circumstances may fall short of carpying 
absolute conviction to the mind of all pefeons, that the phrase is 
satisfied. The words however mean something more than mere 
guspicion. i 

4th :—As regards “excessive interest" the word ‘ excessive ' 
as. James, L, J. suid in the case of Samsel v. Newbould (1) “isa 
relative and elastic term, impossible of absolute definition. ” 
Clauses (a), (b) and (c) of Sub-section 2 indicate with sufficient 
particularity the inquiries to bs made in order to finl out in any 
given case whether the rate of interest stipulated for is excessive 
or not ; the points to be noted are to bs determined by taking into 
account such matters as the financial conditions of the debtor, the 
nature of the security, etc., the risk incurred by the creditor; the 
extra amounts not paid but incorporated into the principal as 
expenses, etc, ; in the case of compound interest the periods of the 


expected to accrue to the fespective parties from the transaction, 
5th :—The expression “ substantially unfair” requites to be 


properly understood. The section is founded upon section r of tle 


English Money Lenders Act. In Samsel v, Newboxld (1), Lord 
Macnaghten observaj: “ What an intolerable strain would be 
thrown upon inferior Courts, unfamiliar with the doctrines and the 
practice of Courts of Equity, if they were privileged or condemned 


‘to listen to lengthy arguments and venesable precedents before 
‘deciding & question that any man of common sense is just as cap- 


able of deciding asthe most learned Judge in the land provided 
he is not hampered by authorities which require no little training 
to discriminate and appreciate at their true value.” These words 
appear to have been borae in mind ia the Usirious Loans Act 1918, 
While keeping in view the principles of the English Act it has 
rendered the application of those principles much simpler by 
substituting the words ‘ substantially unfair ’ *for the words ‘ harsh 
and unconscionable ' and instead of referring the, Court to con- 


e * 


Tests; and lastly the, total advantage that may be reasonably ` 


Von, LIL) HIGH COURT, e 


siderations of general principles of equity has laid down in clause(d) 
eof Subsection (2) certain practical tests for its guidance. The Act 
therefore, relieves the Courts from the necessity of going into 
elaborate and often very intricate questions which arise under 
sections 16 and 19A of the Contract Act. 


E 


Bearing these propositions in mind let us examine the facts of 
the present case. Tae on]y evidence that there is on the record i3 
the evidence of the * plaintid’s witness who, besides proving the 
execaiion of the bond and the consideration, said '' Paban (mean- 
ing, the defendant) is literate,..........eRs, 80 was borrowed to pay 
off arrears of rent and Selami. The interest claimed isat 4 annas 
a rupee per annum and this is the usual rate of interest prevalling 
there.” The Judge has not taken the trouble of enquiring into 
the matter by putting further questions to the witness to find out 
whether there «xisted circumstances which would enable him to 
apply the fules laid down in the different clauses of Sub-section 
(2) of section 3. Int erest at 23 pet cent, per annum compound 
with yearly rests by itself is not excessive and would not under 
clause (d) of Sub-section (2) justify a conclusion that the transac- 
tion was substantially unfair, The fact that the amount consisted 
of arrears of rent and Selami if those items were justly due and 
the fact that the tenant entered into the stipulation with his 
landlord, are hardly sufficient to form the foundation for a 
reasonable belief that the transaction gas® substantially unfair, 
As regards the Judge’s finding that the dreditor. has taken 
-an undue advantage over the debtor, there is absolutely nothing 
which can raise even a suspicion to that effect, It has been said 
on behalf of the plaintiff here that the arrears of rent for which the 
bond was executed carried interest under a aza at the rate of 
3734 per cent per annum simple, 


In my opinion there are no materials on. which the debtor may 
justly be relieved of the stipulation to pay interest according to 
the bond and the learned Judge of the Court below was wrong 
in the decree that he has pasted. - 


The Rule is accordingly made absolute, The decree of the 
Court below is set aside and it is ordered that a decree be entered 
in plaintiffs favour for the principal amount of Rs, 80 with.com- 
pound interest at the rate of s5 per cent, per annum with yearly 
rests from the date of the bond i,e. 1st May roax till the date of 


the institution of the suit i, e, the 6th April 1928, and intereat" 


at 6 per cent. per annum from the date of suit till date , 
douanes à ue f dion 
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of realisation, The plaintiff will be awarded the costs mentioned 
in the decree of the lower Cort which will carry interest at-the | 
rate of 6 per cent per annum from the date of the lower Court's 
decree till date of realization, There will be no orderas to costa 
in this Rule, G 


A. T. M, l Rule made absolutes 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir Georgs Claus Rankin, Knight, Chief Justice 
and Mr, Justice C, C. Ghose, 


NARAYANDAS BURMAN AXD OTHERS 
ips 


SHIROMONI GURDWARA PRABANDHAK COMMITTEE 
AND OTHERS,* | 


Suit, maintainability «f — Pelfpius society Burra Sith Songot—Ctoi? Precs- 
dure Code (Act V of 1908), Stc, 913 —Sull for removal of trutiqn—Swit com- 
promised —Appsinimeni of new irustee by Conri— Legislation for the reguda- 
tion of Sikk Gurdware—Punjah Act V of 1935, Secs. 40, 42, 127— Meeting 
«nd rezelutien of Burra Sikh Sanpot—Trusiss, right of, to nominate kis 
puccesser —Abpbriniuent of irusiee by Burra Sikh Sangpat—Application in the 
original suit fer removal of trustee for substitucion of irusios appointed by the 
Beard—Appeiniment of Court without jurisdictlon—Appoiniment, effect af, 
in the subsequent suit. 


Tho right of a trustee. to nomlaato TNNT is-a right which must be 
derived from some special provision either in the dood of “settlement orin the 
rules of the foundation or ín the custom of the society or otherwise, 

Suit No. aoa of 1932 brought by Burra Sikh Sangat (hereinafter called 


“BS, S.) under section ga of the Code of Civil Procedure for removal of Bhal 
"Mohan, Damodar Das and Sardar Sandar Singh—tho lattor two weco also defon- 


dants in the present ault—was decreed on the agrd February, 1933 on compro- 
mise, the decree appolnting Shiromoal Gurdwara Prabandhak Committee, 2 
' registered body [hereinafter called S. G. P. C. (Regd.)], as solo trustee of the 


4 Appeal from Orginal Hexe No ia 6f:93o, against the deeree of Mr, 


. dqgue Buckland, dated the 29th July, 1929, In Suit No, 1296 of 1924. 
e s 


Vos. LIT.] midH COURT. - ; 


Burra Sikh Sangat, Bbai Mohan Singh resigned from his trustecship.  There- 
upon, the persons acting foc S. G. P. C. (Regd.) claimed from Damodar Dasa 


uuum of Rs. 10,000, as trust money. . 


The present suit, was instituted in 1934 against Bhai Mohan Stegt for 
Rs. paises and Damodar Das for Rs, 9900, 


Te 1945, Act V was passed by the Puojab Legislature for the regulation of 
Sih Gurdwaras in the Punjab, by section 4o of Which it was provided a Board 
should be coestituted and for every notified Sikh Gurdwara a committee of: 
management. Section 42(1) provides that the first Board shall be known by such 
name as may be decided upon at a general meeting of the first Board, such namo 
to be approved by the local Government. Section 4a(a) provides that in default 
of the selection and approvals a namo under sub-clause (1) the Board shall be 
koown as the Central Board. Section I27 provides that tho Board may hold and 
administer trust funds for purposes of a religious, charitable or educational nattre 
and so fortb. 


On the 23rd November, 1925, the plalat ia. the present” anit was amended by 
putting In the name of Ganda Singh asthe constituted attorney of the S. G, 
P, C, (Regd. R ^ f 

On the ub November, 1926, S. G, P, C. (Rud ) passed a resolution for its. 
dissolution and transferring all its functions to the Central Board. 


On the 36th December, 1926, B. S. S, appointed the Central Board as trustee 
in plage of the S. C. P. C. (Regd, . 5 


On the 21st January, 1937, the name of the Contral Board was changed and, 
the namo of S. G. P. C. was approved by the Punjab Gorernment. 


On the roth June, 1927, 2 resolution was passed appointing the S G. P, C. in 
place of the Central Board, 


On the Toth June, 1929, members of the B. S?S. appointed the statutory, 
Board undeg its new name of S. G P. C, to be the trustee @ tho Sangat. 


* In 1928 an application was made by the S. G, P C. and certain other persons 
as members of B. S. S. by summons to have the new statutory S. G. P. C. 
appointed trustee of the B, S.S in Suit No. 2502 of 19123, The Court on the 
sth July, 1928, appointed the new statutory S. G. P. C. as the trusteo of the 
Sangat. - 

Thereafter an application was made in the present sult to substitnie this 
statutory body S. G. P. Cums plalntifs aad it was they who were the plaintiffs 
when the suit came on for trial s 


eld, thet the application in Suit No. 3502 was out of order, as it (the sult) 
had comesto an end by the decree of 1933. 


That the Judge had no jurisdiction to make any o-der as he ‘did on the sth 
July, 1928 upon the summons which was & crude evasion of Sect 92 of tho 
Code of Civil Procedure. ; , MES 

That the plaintiffs in the present sult cowld not reat their caio on the order 
of the 5th July, 3923. The effect of the order was not to constitute the present 
plaintiffs trustees of the Gurdwara or of the pndowment belonging thereto. e 

That there belog noevidence whatever that S. G. P. C. (Regd) had any 
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Civi. power bo nominate a successor in the tristeeship and there being no evidence 

a to show what the nature and constitution of the B. S. S. was, the S. G. P, C. 

195% * was not validly made trustees of the Sangat zo as to be able to maintain the suit 

Narsynbdas toy Barman In that capacity. i 


Shiromoal Gurdwara That the meoting and resolution of itself operated nothing at all i in the matter 
mittee, Com of the trustee. e 


— An application in the Court of appeal for leave to adduce further vide tng, 
P to show whatthe nature of B. S S, was, what its history was, what rules 
governed it and how according to {ts constitution penes should be appointed, 
was refused as being too late. 
Appeal by the Legal Representatives of e ot the Defendants, 
Suit for recovery of money. 
The material facts appear from above ind from the following 
judgment of 
Buckland, J. :— This is a. suit against Bhai Mohan Singh and 


— the legal personal representatives of one Damodar Burman who 
: Fuly, 99. formerly were trustees of a body of Sikhs known as,the Burra 


Sikh Sangat. 

As regards the merits and the facts of the case no question 
arises and nobody has appeared for Bhii Mohan Singh against 
whom the claim is for Rs. ro,ooo, As regard: ths Burman defen- 
dants who have appeared at the hearing by learned Counsel and 

B6 or against whom the claim is for Rs,9,9co no defence has been 
* taken on the merits but learned Counsel has objected that the 
plaintiffs are not the persons entitled to recover, There is also a 

claim against both defehdsthts for accounts, f 

Tho questions “involved are as to the appointments of the 
present plaintiffs, It is necessary that I should state the history of 
this. In Suit No, 2502 of 1922 a suit under section ga of the 
Civil Procedure Code for the removal of the two persons against 
whom this action is brought and for the appointment of new 

“trustees, a decree was made on the a3rd Februrry, 1923 appointing 

a body known as to the Shiromoni Gurdwara Prabandhak Com- 

mittee, a registered body, as sole trustee of the Burra Sikh Sangat. 

That body may be referred to asthe Sbiromoni Gurdwara Praban- 

dhak Committee (Regd.) In 935: an Act was passed by the Pun- 

: jab Legislative Council (Act V of 1925) by section 40 of which it 
was provided a Board should be constituted and for avery notified 

Sikh Gurdwara a Committee of management, Section 42(1) pro- 


* * vides that the Board shall.be known by such name as may be 
à decided upon ata general meeting of thé first Board,» such name 
` 4o bs approved by the local Government. Section 42(2) provides 
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that in default of the sélection and approval of a name under 
sub-clause (1) the Board shall bs kgown as the Central Board. 
*Section 127 provides that the Board may hold and administer trust 
funds for purposes’ of & religious, charitable or educational nature 
and so forth? On the 4th November, 1926 the Shiromani Gurdwara 
ndhak Committee, (Regd.) passed .a resolution for its dis- 
lution and transferring all its functions to such Central Board. 
This resolution has been ,proved by the former Superintendent of 
the Shiromani Gurdward Parbandhak Committge (Regd.), On the 
28th December, 1926 the Burra Sikh Sangat appointed the Central 
Board as trustees in placs of the Shiromani Gurdwara Parbandhak 
Committee (Regd.). Obwiously something bad to be done because 
the Shiromani Gurdwara Parbandhak Committee (Regd.) had been 
dissolved and the Central Board had taken its place, This, there- 
fore, appears to have been a formal resolution whereby the Burre 
Sikh Sangat adapted itself to the altered circumstances, Then on 
the arat Tertiary, 1927. the name of the Central Board was changed 
and under section 42 the name Shiromani Gurdwara Parbandhak 
Committee was approved by the Punjab Government in lieu of the 
Central Board. Again it became necessary for the Burra Sikh 
Sangat to adapt itself to the changed circumstances, and con- 
sequently on the roth June, 1927 another resolution was passed 
appointing the Shiromani Gurdwara Parbandhak Committes 
in place of the Central Board, Actually what was done by these 
resolutions was not to appoint different. tr*stees but to give the 
trustees already there a different name in acc@rdance with the 
changed designation. In these circumstances no question arises as 
to the power of the Burra Sikh Sangat to appoint a new trustee, or 
whether that may be dons otherwise than by suit, as has been 
argued, or whether a trustee can be appointed at a public meeting 
or at a meoting of worshippers, 
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It has been further objected that the Panjab Statute constitutes : 


a Central Board only capable of functioning under the Act in the 
Panjab. The body which was known originally as the Central 

Board and is now known as the Shiromani Gurdwara _Parbandhak 
Committee was constituted under the Punjab Act no doubt, 
but my attention has been drawn to no section. which prohibits a 
body constituted under a Punjab Act and, as such, capable of 
identification, from exércising the functions to which section 127 
alludes in respect of Sikhs outside that province though possibly 
in exercising them elsewhere it may not be subject to the Act, a 
point which I Have not had to consider, Itseems to me that it 
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would be singularly unfortunate if that were the position, for t 
cannot but be useful to have ẹ properly constituted body to direct 
the affairs of its co-religionists in whatever part of India they may" 
be situated, 3 

Then it was argued that the Central Board had no ‘power to 
become a trustee, That's an argument which having regard tow 
sections of the Act I confess I am unable to follow apart from any 
question of territorial limits, 

The final point taken on behalf of the perm defendants is that 
the original appointment in Suit No, z50mof 1922 of the ShirSmani 
Gurdwara Parbandhak Committee (Regd,) was bad because the 
decree made inthe suit was a compromise, Iam informed that 
the present defendants though parties to that suit were not parties 
to the settlement, The proceedings have not been fully investigated 
but even if that was the position I apprehend that they could have 
objected at the time and such an objection cannot bo entertained 
in this suit, 

There will be judgment against the defendant Bhai Mohan 
Singh for Rs, 10,000, As regards the Burman defendants there 
will be judgment for Rs. 9,900 limited to so much of the estate of 
their deceased father as may come into their hands and as against 
both defendants there will be a decree for general accounts, The 
plaintiff is entitled as against both defendants to the costs of the 
suit and interest on judgment at 6 per cent and interest at the 
same rate pendingsuit? e 

Against this Decree, the legal representatives of Damodardas, 
defendant, appealed. . 

Messrs, S. N., Banerji, S. M. Basu and J. C. Sett for the 
Appellants, 

Messrs, N. N, Sircar (Advesate-General) and S. C, Roy for the 
Respondents, 

The judgment of the Court was as follows :— 

Rankin, C. J, :—In my opinion, this appeal must be allowed 
and the suit must be dismissed with costs on the TE Side and 
before ur, 

The suit was brought in r924 and it was brought TT three 
persons or sets of persons of whom we are now concerned only with 
the first, The defendants with whom we are concerned and who 
&re the appellants before us are the legal representatives of one 
Damodardas, It appears that Damoddrdas acted. for a time as 
trustee of a certain foundation belonging to the Sikh community 
to which belonged orun godowments and shrines situated in 
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. 


. Ver, LIIL] HIGH COURT, " 


* 
Calcutta, This foundation has been generally referred to by the 
name of Burra Sikh Sangat which etymologically implies that it is 
ean association ; but there can be n§ doubt that it is a religions 
foundatio n, that the property of the foundation is held by trustees 
and that from time to time the Court has purported to appoint 
trustees to the foundation. Whether or not tbere isa right in the 
ffembers to appoint a trustee at their own hands whena vacancy 
occurs by a resolution of „the general body of the worshippers or 
members isa questfor as to which I shall AY something ina 
' fomet. 

A suit was brought in*gaa being Suit No, 2502 for the removal 
of the defendants from the post of managers and trustees of the 
Burra Sikh Sangat and for the appointment of a new trustee, That 
was brought against Damodardas, Bhai Mohan Singh—a defendant 
in the present suit and Sirdar Sundar Singh—also a defendant in the 
present suit. These two latter defendants have in the present suit 
not contested the case. The suit was decreed upon certain terms 
of settlement in February 1923. Bhai Mohan Singh resigned from 
his trusteeship and the Shiromoni Gurdwara Prabandhak Com- 
mittee was appointed the sole trustee of the Burra Sikh Sangat, 
Thereupon, the persons acting for thia body claimed from Damodar- 
das a sum of Rs, 10,000 and Damodardas said that he had already 
paid it toa certain attorney and ibat that payment was a good dit- 
charge to him, There was no contest that the sum of money had 
come to the hands of Damodardas as a trustee of the Burra Sikh 
Sangat. In these circumstances, the present suit wag brought in 1934. 

Now, if appears to have taken along time before the suit was 
brought on to an effective hearing. It seams that, in 1935, it cama 
before a learned Judge and was adjourned sine die and that since 
then the plaiot has been amended by alterations on the aide of the 
plaintiffs. It appears that the Prabandhak Committes which by 
the decre of February 1923 was made the trustee was a Society 
registered under the Acteof 1860 for religious and charitable objects 
and, for the present purpose, Ido not propose to investigate 
whether, in these circumstances, it was a proper person to ba 
appointed'as trustee, nor shall I investigate the question whether 
Damodardas was bound by the decree, inthe suit to which he 
was a party, of February 1923. I shall assume that the appoint- 
ment in February 1923 of this registered Society made this Society 
the sole trustes of the Burra Sikh Sangat, 

In 1925, & certain ‘Act was pasted by the Punjab legislature for 
the regulation of Sikh Gurdwaras inthe Punjab and by that Act 
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wa; set up a Central Board with certain functions by way of super- 
vision and control of the Sikh sbrines in that province, The Board 
was given the capacity to act as trustee of religious and charitable * 
concérns, 

On the a3rd November 1925, the plaint in the present guit was 
amended by putting in the name of one Ganda Singh as the C 
atitu’ed attorney of the Prabandbak Committee which had been 
appointed trustee in 1923, and, in 1926, the Prabandhak Committee 
took steps to dissolvg itself having before it “dissolved purported 
to transfer its functions to the Central Board which was set"sp by ` 
the Punjab Act, This Central Board had right under the Act to 
change its designation and, in point of fact, in or about 1926, the 
Central Board took for itself with the permission of the Government 
the same name as had been used by the registered Society to which 
Ihave referred, namely, the Shiromoni Gurdwara Prabandhak 
Commities, On the 28th December 1926, the members of the 
Burra Sikh Sangat who appear to be all persons who *profess the 
Sikh religion and who exercise the right of attending’ Sikh shrines 
held a meeting by which they purported to appoint the Central 
Board under its old name as trustee. Leaving out an application 
upon which nothing is rested because it would appear that the 
application was altogether out of order—I refer to the application 
ander the Indian Trust Act of January 1927—1 come next to a reso- 
lution of the roth June 1923 by the members of the Burra Sikh 
Sangat appointed the etatgtory Board under its new name of the 
Shiromoni Gurdwara Prabandhak Committee to be the trustee of 
the Sangat. This resolution purported to look forward to an 
appointment by the Court and on the sth July 1928 it appears that, 
although Damodardas—the first defendant in that suit—had long 
been dead, no substitution having been made, and the other defen- 
dants had ceased to have any special status ; although the plain- 
tiffs in that suit were no parties to the application, an application 
was made in Suit No. 2503 of 1923 by thé Shiromoni Gurdwara 
Prabandhak Committee and certain other persons—members of the 
Burra Sikh Sangat—by summons to have the new‘statutory Shiro- 
moni Gurdwara Prabandhak Committee appointed trustee of the 
Burra Sikh Sangat, This is the same suit that had come to an end by 
the decree of 3923 and it is quite clear to my mind that the appli- 
cation before the learned Judge was altogether out of order, It 
does not appear to me that the learned judge had any jurisdiction 
to make any order upon the summons which was a crude evasion 
ofsection ga of the Code and otherwise out of order: but it 
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remains a fact that he did purport in thia old suit upon this Master's Civim 
summons to appoint the new statutory Shiromoni Gurdwara Pra- * 3o; 
pm 


bandhak Committee to be the trustee of tke Sangat, Thereafter, 
an application was made in the present suit to substitute this statu- 


v 
tory body unter the name of the Shiromoni Gurdwara Prabandhak Shiromoni Gurdwara 


Narayandas Burman. 


"mittee as plaintiffs ^in the suit and it was they .who were tbe mittes. 
plaintiffs when the suit came on for trial before Mr, Justice Buck- - Rankin, ( C. y. 
land who decreed it, —-— 


. 


In this appeal, Mr. Banerjee for the appellants—the representa- 
tives ef Damodardas has contended that the original body bearing: 
the name of Shiromoni Gurdwara Prabandbak Committee was not 
itself ever at any time validly appointed to be the trustee of the 
Sangat, Ido not think it necessary to enter into that question as 
Iam prepared to dispose of this case on the footing that that body 
did-become in 1923 the legal trustee thereof. 


The next question is whether the body of the same name which 
is really set dp by the Panjab Act of 1925 have been validly made 
trustees of the Sangat so ds to be able to maintain the suit in that 
capacity, Upon that question, Iam quite clearly of opinion that 
the suit must fail, The right of a trustee to nominate his successor 
- is a right which must be derived from some special provision either 
in the deed of settlement or in the rules of the foundation or in the ° 
custom of the society or otherwisé. There is no evidence whatever . 
that this registered Society had any power to nominate a successor 
in the trusteeship. That being so, the validKy of the appointment 
of the prespnt respondentt—the plaintiffs to'the trfsteeship must be 
grounded in some other way. Itis quite true and it is not con- 
tested by the learned Advocste-General for the plaintiffs respon- 
dents that there is not on the record in this case proper evidence 
to show what the nature and constitution of the Burra Sikh Sangat 
is so that we can be satisfied by evidenc» thaj the condition of this 
foundation is such that trustees can be appointed by the members 
of the Sangat. It'wouli'appear that the Sangat is a name, first of 
all, for a foundation ant it also appears to bé 2 ‘collective name for 
. all the Sikhs in Calcutta who take an interest in this particular 
foundation, But there is certainly no evidence before usto show. 
that the condition of this foundation is such that the members 
worshipping at the shrine or otherwise exercising their right of 
inembbrship have a right to appoint a trustee, That being so, the = 
Advocate-General has, asked us to give his clients an opportunity 
of calling further evidence to show what the nature of this founda- 
tion is, what its history is, what rules govern it'and how according ` 
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to ite constitution trustees should be appointed. The respondénts 
desire in that way to satisfy us that itis the right of the Sangat to 
nominate its own trustees and,* although it has gone to Court for the 

appointment of trustees. from time to time, it isin no way obliged 
unless a trustee requires to be removed to seek the sanction of the 
Court for the appointment, Iam of opinion that this application 
for leave to adduce further evidence is altogether belated aW 
should not be entertained. I am quite satisfied that it was the duty 
of the respondents after all the trouble «tht they had taken to 
reconstitute the suit "to provide themselves with proper evidepce òf 
the constitution of this body before thé suit cume on for tral 
before the learned Judge, It would not be Tight that at this stage 
they should be permitted to mend their hand in that way. That 
being so, the case must be disposed of upon the evidence on the 
record. Itis conceded that there is no such evidence and, in any 
case, lam of opinion that there is no such evidence of the consti- 
tution of the Sang&t as would satisfy the Court that the trustees of 
the foundation could validly be appointed by such a meeting as is 
disclosed by the evidence. The meeting appears to have been 
called by hand-bills ; it appears to have been well attended ; it 
appears, itis true, to have come toa unanimous decision; and, 
though there may be certain informalities I dare say that the 
resolution of such a meeting would bea thing to which the Court 
would pay the greatest possible attention upon a proper application 
to appoint the meeting nominee to the office of trustee, In my 
opinion, the meetjng and resolation of itself operates nothing at all 
in the matter of the trustee, 

Then the question is—Can the plaintiffs rest their case upon the 
order of the sth July 1928 ? Itis very properly conceded by the 
Advocate-General that they cannot and that at the trial it was 
expressly admitted that that order of itself has no effect, At the 
time when the plaintiffs claimed to be substituted as plaintiffs in the 
present case, the defendants raised an objection and the order was 
made without prejudice to the contention of the defendants that 
might be raised hereafter, In my judgment, the effect of the order 
of the sth July, 1928 was not to constitute the present’ plaintiffs 
trustees of this Gurdwara or of the endowment belonging thereto. 
Such an application ina suit which was long dead—a suit in which 
one of the main defendants was not represented at all—an applica- 
tion in which even the plaintiffs in the case were not consulted— 
that application is one which is entirely void'and tle order has no 
effect at all—the learned Judge having no jurisdiction whatever in 
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that way—upon the Master's summons to make any appointment to vit. 

the office of trustee, " "1939. - 

* In these circumstances, I think the plaintiffs’ case fails 0 


] B 
The appeal is allowed and the suit dismissed with costs as Ntwyencas Burman 


v. 

i u Sbiromoni Gard 
against the appellants, "M" Paler Chae 
y The decree of the Judge on the Original Side will stand good as mittes. 
against the other defendants, Rekkin, C, Y. 

C. C. Ghose, J. 1 agree, — 

"G. C. Chunder & Co.: Attorneys for the Appellant, 

K. K. Dutt & Co, : 9Attorneys for Respondent, 

A, T. M, " Appeal allowed, 

CIVIL REVISION. 
Before Mr, Justice Sukrawardy and Mr, Justice Costello, : 
PURNA CHAND RA DUTTA AND OTHERS 
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Sanction to prosecuts—-Revislon—Criminal Procedure Code (Act Vof 1594), 
Seca. 439, 475 ~ Civil Procedure Code ( Act V of 1908 ), Sec. 115—Supervisiug 
jurisdictien— Court of law— Offence committed in or omitide Couri— Prelimi- 
mary enquiry, i/ wecessary, before commitment— Successor in eflce, if bound io 
make enquiry before commitment leader, if can Ale petiiten under section 
476 Criminal Procedure Code without vehalatnama. 


Per curiam: An application in revislon to the High Court against an 
order under section 476 of the Code of Criminal Procedure doos not lle under 
section 439 of the same Code as ft (s not a matter connected with any proceed. 
ings before any inferior Criminal Court within the meaning of section 435 i 
Criminal Procedure Code. By an order made by the Chief Justice the 
Bench taking criminal matters is authorised to receive and hear appeals 
and revision applications against orders passed under sections 476,476A and e d 
476B Criminal Procedaye Code by Civil Court. 1f the revision application 


* Civil Revisiop No. 20 of 1929, against the Appellate Order of the District ^ '. 
Ju go of Dacca under section 426B, Criminal Procedure Codo. 
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is not ontertaloable under sectlon 439 Criminal Procedure Coda the High 
Court can only ioterfero under section 115 of the Code of Civil Procedure 
or section Loy of the Government of India Act: Rusperer v. Har Prasad (1)5 
The Rule obtained under section 115 of the Code of Ciril Procedure 
is limited fo ite scope and the High Court has not the freedom which 
it generally assumes in dealing with cilninsl matters under sbctlop 439 
Criminal Procedure‘Code. — Tha'order of the lower Court passed in appeal under 
section 476B. Criminal Procedure Code can only be challenged under section 
11g of the Code of Civll Procedure for wrong, illegal or irregular exercise of 
jurisdiction. Z2 E 

When & matter comes ap to High Court and the High Court thinks that In 
the Interest of justice the order of the lower Court should be set aside it can 
-do go-in its supervising jurisdiction, A : 

An order made under section 476 Criminal Procedure Code without prellmi- 
nary enquiry was never bad either under the old section or under the present 
section. 


A successor to the officer before whom the original trial took plese, is not 
bound to hold an independent investigation before making tbe ogler under soc- 
tion 476 Criminal Procedure Code 1 Darpa Narain v. Bipin (1). 


Per Costello, Y + Itis not necessary or even & matter of prudence that any 
enquiry should be held in cases where for examplo all the facts which are 
material to the charge which is to be made, have already coms out in the 
course of the hearing of tho cass or where they have already been brought 
to the notice of the Court in much & form that the Court can rely on the 
information before it: Tarak Das v. King-Emperer (3). 


Per Curiam: The Court has ‘to decide in each Individual case whether 
in the interests of justico & preliminary investigation Is necessary, In a caso 
where an offence has been committed’ outelde the Court and not in the 
presence of the Judge, it would be judicious, Hf not incumbent, upon the 
Court, to hold a preliminary enquiry fh order to find out for itself whether 
Toch an offence was really committed. .But where an offence is committed In 
the presence of the (Court ‘or from a perusal of the 'record it ls of opinion 
"hatt is macesary inthe interests of Justice that a further enquiry into the 
"mattenahould be .made in'the Criminal Court, it miy make & compleiat to 
'thatieffect to the nearest Magistrate without making any preliminary enquiry. 
It cannot be laid down as a,proposition.of law thafin every caso it fs prudent 
to.bold s preliminary enquiry before making a complaint under section 
476 Criminal Procedure Code. There may bo a caso where tho revising autho- 
rity may think that an action under section -476 Criminal Procedure Code was 
too hastily taken and that there should be further investigation In the matter, 


‘Darga Narain v. Bipin (1) followed, 
Observations to thecontrary in Sera? v. Hari (1) dissented from. 


(1) £1913) I. L. R. 40 Calc, 477 (E-B) y 17 C. L, J. 245 (F.B). 

(2) (1911) 14 C. L. J. 1233 ; 15 C. W. N. 691, oc oun 

(3) (1916) 38 C. L. J. 209 ak C. W. N. 12$. : "n 
(4) (1929) 51 C. L. J. 45 
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Par Costello, F: A Court of law does not consist of the particular Indivi- 
dual or individuals who may be presiding over the proceediogs therein at any 
particular moment bat itis a permanent in&Htutlon and therefore any judicial 
officer who sits in the Court is just as competent to deal with the matters coming 
before the Court as any other incumbent of the office. 


Py cuflam: A suit was filed upena bond and it was supported by the 
evjlence of not less than sir witnesses, The Mdnosiff who had decided, the 
sult went thoroughly Into the matior aod from the circumstances and evidence 
in the case was clearly of opiniog that the bond was a forgery. That decision 
wes upbeld by the appellate Court. The successor in ofico went tbrough the 
retord gitd ordered prosecution under section 476 Criminal Procedure Code and 
In the concluding portion of hiforder said ‘‘ Now, it apprars to ma on a careful 
examination of the record that a prima /acie case has been made out that all 
the opposite parties abovenamel havo committed an offence punishable under 
section 20}129 B, I. P. C. and also under section 210/511/120B. of the sald 
Code” ; 

Held, that the petitioners were ín no way projadiced by the Mansiff not 
making a further Investigation in the matter. ^ 


A pleader who moves a petition under section 476 Criminal Procedure Code 
geod not file a fresh vakalatnama for the purpose. The Court takes action of 
, its own motion and what the pleader does is to bring tho matterto tHo notice 
of the Court, 


A Vakalatoama filed ina anit remains in forco in all the different stages of 
the case, 


Per Costello, F: Undor section 476 Criminal Procedure Code there is no 
restricHon made as to parson or persons by whom an application can be made to 
tho Court and therefore If the pleader is io one sensq an unauthorised person 
he is none the less competent to make an rpplicati®a to the Court if he chooses. 
He does nothlag more than to bring the matter to the attention of the Court. 
It is then open to the Court if it thinks fit in the interests of jastico to tako action 
in the matter in tho same way as it might taks ection sue ssim without any 
application at all. 


An application mide irregujady does not by itself dobar the Court from act- 
lag in the matter ander section 476 Criminal Procedure Code. 


Any Court which from any source acquires knowledge that thera is a pro- 
bability that one of such affencta as are mentioned in section 195 of the Code of 
Criminal Procedure has been committed, ought aga publio duty In suitable casos 
make a complaint mder section 476 Criminal Procedure Code. 


Matters udiler section 476 Criminal Procedure Code are not inter pat tes. 


One of the objects of section 476 Criminal Procedure Code is to prevent a 
private person who happens to be an ansuccessful and disappointed litigant, 
from captiously retaliating upon his succesefal opponent by insztituting or soek- 
tag to instituts criminal proceedings against him, 


A Court ought tù bs vorf reluctant to interfere with the discretion which is 
conterred upon a Court when making a MU nader secHon 476 Criminal 
Procodure Coda. 
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Application for Ravision by the Accused, 

The material facts appear [rom above and from the judgment 
of Suhrawardy, J. . 

Mr, Camel and Messrs. Nanda Gopal Banerjes and 
Gopal Chandra Mukherjee for the Petitioners, i 

Messrs, Suresh Chandra Talukdar and Sickindra Kumar’ Roy 
for the Opposite Party. 

The following judgments were delivered by : 

Suhrawardy, J.— Thi: is an application in revision by six 
persons against an appellate order of the District Judge of' Dacca 
affirming an order of the Munsiff of that place passed under 
section 476 Crimina | Procedure Code lodging a complaint against 
the petitioners under séction 309-ra20B, Indian Penal Code 
and a1o-5rr-120B Indian Penal Code. Before proceeding to deal 
with the merits of the cise I should like to make one observation 
with regard to the scops of the Rule issusd by this Court. This 
application in ravisioa does not lie under section $439 Criminal 
Procedure Code inasmuch as it is not a matter connected with any 
proceedings before any inferior Criminal Court within the mean- 
ing of section 435 Criminal Procedure Code. By an order made 
by the Chief Justice the Bench taking criminal matters is autho- 
rised to receive and hear appeals and revision applications against 
orders passed under section 476, 476A and 476B, Criminal 
Procedure Code by Civil Courts, If the revision application is 
not entertainable under section 439 Criminal Procedure Code in 
such matters this Court can only interfere under section 115 
Civil Procedure Code or section 107 Government of India Apt: 
Emperor v, Har Prasad Dass (1). This-Rule being under section 
ir5 Civil Procedure Code is very much limited in its scope 
and we have not the freedom which we generally -assume in deal- 
ing with criminal matters under section 439 Criminal Procedure 
Code. The order of the lower Court passed io appeal under ° 
section 476 B, therefore can only be challenged for wrong, illegal 
or irregular exercise of jurisdiction. 1 refer to this matter as this 
feature of these cases is not generally kept ia view when dealing 
with them along with cases uider section 439 Criminal Procedure 
Code. 

The facts out of waich this matter arises are that the first peti- 
tioner Parna brought a suit for money against the opposite party 
Dhalu in the Munsif'a Court at Dacca. , The, other petitioners 
were examined as witnesses in the case. The Munusif, who 


(1) (1913) L L. R. 40 Cale 477 (F. B.) j 17 C. L. J. 345 (F.B.) 
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heard. the suit was of opinion that the bond on which the mit 
was brought was œa forgery. An Application was made by 
Dhalu inviting the Munsiff who had disposed of the suit to take 
action under section 476 Criminal Procedure Code. The Munsiff 
refused toepass any final order on that application onthe ground 
that an appeal was then pending from bis deeree,. After the dis 
posal of the appeal, affirming the decree of the trial Court that 
the bond was a forgery, Dhala again applied to the successor of 
the Munsiff who had disposed of the auit fog action under sec- 
tion 476 Criminal Procedure Code. The learned Munsiff apparen- 
tly went through the record of the case and made a complaint 


under section 476 Criminal Procadure Code. On appeal that order ` 


was affirmed by the District Judge. 

Mr. Camell who appears for the petitioners has urged three 
points not one of which in my judgment isa point covered by sec- 
tion 115 Civil Procedure Code. The first point which has been 
strenuously ptessed is that the Munsiff not being the officer who 
had decided the suit should have held a further enquiry into this 
matter before making & complaint under section 476 Criminal 
Procedure Code, The section itself does not show that a further 
enquiry before making & complaint is imperative under the law. 
The section as originally stood before its amendment in 1923 read: 
* After making any preliminary enquiry that may be necessary." 
These words even were construed &s making it discretionary with 
the Court to hold or not to hold an enquig before making a com 
plant: Cáaydhari Mahomed Isharul Hug. v? The Quem 
Ampress (1). The law has now been made clearer by the amend- 
ment of 1923 and the section now reads as "after such preliminary 
enquiry, if any, as it thinks necessary", So thatas a matter of law 
the Court ia not bound to make any enquiry before making a com- 
plaint, Butitisargued that in a case when the officer making 
the complaint is not the officer who has decided the case “ it is 
prudent that he should make an enquiry”, That of course is not 
a question which comes within the purview of section rxs Civil 
Procedure Code. Reliance has been placed on some observations 
made in the judgment in Sera? Chandra Bhattacharjes v. Hari 
Charan Dey (3). The facts of that case were that after the suit 
was dismissed and the order of dismissal upheld by the High Court 
ons of the defendants applied to the Munsiff who had tried the 
suit for action under section «476 Criminal Procedure Code, That 
application was dismissed. Another defendant a week after made 

(1) (1892) L L, R? sọ Calc. 349. (2) (1919) $1 G L. J. 45. 
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Civit. .  # similar application and that application was granted by the Mun- 
à SUE mí, Onappeal the learned District Judge summarily rejected it 
M » ivi : " 
Poraa Chada Duis under order ar, rule rr, Civil Procedure Code. Against that 


order of the appellate Court a Rule was obtained from this Court, 
zd It was held that the District Juige was not right id symmarily 
Sukrawardy, Je rejecting the appeal under order 41, rule rir, Civil Pfoce- 
E dure Code but that he should hays heard’ it under section 4763, 
Criminal Procedure Code. After disposing of the case on this^ 
ground the learned [ndges went into the *merits of the case and 
they were of opinion that the order mida by the Munsiff "fer an 
enquiry by the Criminal Court agaipst the petitioner was not justi- 
fed on the facts ofthe case and they accordingly set aside the 
complaint made by the Munsif. I take it that when a matter 
comes up to this Court and this Court thinks that in the interest 
of justice the order of the lower Court should be set aside 
it can do soin its supervising jurisdiction, But in the judgment 
of that case some observations have been made which *seem to me 
to be in the nature of obiter dicta and from which I most respect- 
fully dissent, Itis there said: “ It is true that under the provi- 
sions of section 476 of the Code of Criminal Procedure a preli- 
minary enquiry may not be legally necessary, But it has been 
laid down ever since the enactment of the present section 476, 
Criminal Procedure Code that although a  prelimiüary enquiry 
may not be legally necessary it should in common prudence be held 
by every Court beford'it passes an order under section 476 Crimi- 
nal Procedure Code. That, as we understand is the present case 
law in this Court," We asked Mr, Camell to place before us any 
case where the practice referred, to in the above observation has 
been followed or insisted upon but we were not referred to 
any such cate. On the other hand we have a weighty decision of 
. this Court in Darpa Narain Bera v. Bipin Behary Mitra (1) | 
where the facts were similar to those in the case before us, The’ 

learned Judges, Mookerjee and Teunon J}, held following the Full 

Bench decision in Shatth Bahadur v. Hradatulla (a) that the 

power to direct prosecution under section 476 Criminal Procedure 

e Code was conferred not upon any particular individual, as for ins- 
tanca, the trying Jadge but on the ‘ Court’ which might be at the 
time when the order was made presided over by another officer, 


v 
Sheikh Dhalu. 


E The learned Judges further held that the successor of'the officer 
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before whom the original trial took place was not bound to hold 
any independent investigation before making an order under sec- 
stion 476 Criminal Procedure Code, fhat the holding of a prelimi- 
nary enquiry in a proceeding under section 476 was discretionary 
and tha, thd.person against whom an order was passed without 
sucM an enquiry could not complain unless he was prejudiced by 
the omission, Mr, Camell has not pointed out any circumstance 
in this case which would go to show that his clients have been 
prejudiced in any way by tie Munsiff not holding’ a preliminary 
énquiry before making the order under ° section 475 Crimi- 
nal Procedure Code, He has argued the case upon the general 
principle that in every cage itis prudent if not necessary that a 
preliminary enquiry should be held before & complaint is made 
under section 476 Criminal Procedure Code. I am unable to 
, accept this view of the law as flowing from the statute or even as 
reasonable for practical purposes, The true rule of law seems to 
me to be, @ observed in Darpa Narain Bera’s case (1), that the 
Court has to decide in each individual case whether in the interests 
of justice a preliminary investigation is necessary. In a case 
where an offence has been committed outside the Court and not 
in the presence of the Judge it would certainly be judicious if rot 
‘incumbent upon the Court to hold a preliminary enquiry in order 
to find out for itself whether such an offence was really committed, 
But where an offence is committed in the presence of the Court 
or from a perusal of the record it is of qpinion that it is necessary 
in the interests of justice that a further enquimy into the matter 
shouid be made in the criminal Court it may make a complaint to 
that effect to the nearest Magistrate without making any preliminary 
enquiry. What in short is the view which I entertain in the 
matter is that it cannot be laid down as a proposition of law that 
in every case it is prudent to hold a preliminary enquiry before 
making a complaint under section 476 Criminal Procedure Code, 
Each case must be ju Jed on its own facts and there may be a 
case where the revising authority may think that an.action under 
section 476 Criminal Procedure Code was too hastily taken and 
that there should be further investigation in the matter, In the 
case before. us the learned Munsiff though he did not try the case 
went through the record and in the concluding portion of his order 
say "Now, it appears to me on a careful examination of the record 
that a prima fe case has been made out that all the opposite 


parties abovenamed have committed an offence punishable under, 
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section 20}120B Indian Penal Code and also under sectioh 
210-511-120B of the said Code," [tis difficult to sea what further 

investigation in the matter thé Munsiff could have made, Nor 
do I think any useful purpose would have been served if the Mun- 
siff had examined the petitioners over again and propably taken 

some more evidence of the sams kind. The suit was filed upon. 
a bond and it was supported by the evidence of, not leas than six" 
witnesses, The Munsiff who had decided the suit went thoroughly 

into the matter and from the circumstances *ufl evidence in the 
caso was clearly of opinion that the bond was a fotgsry,” 
.That decision was upheld by the appslláàte Court. I do not 

think that the petitioners were ip any way ,prejudiced by the Mun- 

sif not making a further investigation in the matter. 


The second ground urged by Mr. Camellis that the pleader 
who moved this petition on behalf of the opposite party before 
the Munsiff was not authorised bya fresh Vakalatnama by the. 
party and therefore the action taken by the Munsiff on that 
petition wasw/#a vires, There is no substance in this conten- 
tion as under section 476 Criminal Procedure Code the Court 
may take action ofits own motion and what the pleader did on 
behalf of the opposite party was to bring the matter to the 
notice of the Court, Further the rule is that a Vakalatnama filed 
in a suit remains in force in all the different stages of the case. 
The objection even if there is any substance in it is highly techni- 
cal and ought not to be given effect to. 


It is lastly argüed that the judgments of the Cowt below 
did not contain sufficient materials for making the complaint againse 
the petitioners 2to6, Whatthe Munsiff held was that a false 
suit was brought in his Court asthe result of a conspiracy bet- 
ween the plaintiff in that suit and his witnesses. Though the false 
suit was brought by the first. petitioner the other petitioners help- 
ed him in prosecuting it in the Court, Some of these petitioners, 
allof whom were witnesses in the suit, spoke to the execution of 
the bond by Dhalu; some others spoke to the fact that they 
wont to Dhalu and made demand for the payment of the debt 
covered by the bond and Dhalu admitted the debt and applied 
for time for payment. When the matter will be tried before the 
Criminal Court these petitioners will have an opportunity of show- 
ing that they did not conspire with the plaintif in bringing a 
false suit. Matters as they now stand justify the order passed by 
tthe Munsiff that all these persons had conspired to make a false 
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fore us and all of them having been overruled the Rule is dis- Civar. 

charged. 


1930., 
* Costello, J :—I entirely agree with what has fallen from my Purna Aa Dda 
Lord, I think however that I ought to add a few words of my own Q2 
with regard to this matter, because reliance has been placed upon phos DU 
the tase of Strat Chandra Bhattacharjee v. Hari Charan Dey (1) Suhrawardy, F. 
from some of the observations in which I respectfully dissent. = 
I cannot altogether accapt the view of the case law which 
sbam; to bs eounciafed’ in the judgment of C. C. Ghose, ‘J. With 
the grSatest respect to him and all dus deference to his experi- 
ence in matters of this kind I cannot help in coming to the con- 
clusion that the propositiga laid down on page 49 of the report is. 
far tao wide, The passage to which I refer reads as follows: 
"But it has been laid down ever since the enactment of 
the present section 476 Criminal Procedure Code that 
though a preliminary enquiry may not be legally necessary, it . 
should in Common prudence be held by every Court, before it 
passes an order under section 476 Criminal Procedure Code, 
That as we understand, is the present case law in this Court”, 
If that statement really represents the present case law on 
this point,’ I can only say that personally I think the case law 
goes considerably further than the words of the Statute them- -° 
selves warrant, It isto be observed in the first place that there e 
are a number of decisions (to some of which my brother Suhra- 
wardy has already referred) which ungueetionably make it clear 
that even under the old corresponding sectio of the Criminal 
Procedure Code a preliminary enquiry was in no sense obligatory. 
The previous words of the section were "such Court after making 
any preliminary enquiry that may be necessary." So even under 
that phraseology it was nota necessary condition precedent to 
the making of an order under section 476, that there should be any 
preliminary enquiry at all, The section did not say so and there- 
fore to hold that thete was any rigid rule of law on the point, 
isto my mind to go beyond the words of the section, The sec- 
tion says "that may be necessary" thus assuming that there were 
cases in which an enquiry might be necessary and cases in which 
an enquiry might not be necessary, It follows therefore that an : 
order made under the terms of the old section was not necessarily 
bad, because no enquiry at all had in fact been made before the i 
Court concerned made an order, 
. Now when one looks at the words of the present section one 
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can only take the view, in my judgment that a fortiori no prelimi- 
nary enquiry is necessary asa matter of liw, because the words of 


Puran Cha ben Dutta [he section’ now ran thus on this point: "Such Court.may, after* 


: Sheikh Dhala, 
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such prelimiaary enquiry, 7/ any, as it thinks necessary.” It follows 
-from the form of the words used that it is entirely a mhtteg for the 
discretion of the Conrt concerned whether any enquiry is necessary 
or not, It is quite true that the circumstances ofa case may re- 
quire as a matter of caution or to uss the, words which my brother 
C. C. Ghose used inthe jadgment to which I° have referred—''às 


“a matter of prudence" that, the Court in gealing with ‘the “matter 


should hold some kind of enquiry before making an order under 
section 476. But as my brother Suhrawardy bas already pointed out 


-it cannot be necessary or even a matter of prudence that any en- 


quiry should be beld in cases where for example all the facts which 
are material to the charge which is to >e made, have already come 
out in the course of the hearing of the case itself or where they 
have already been brought to notice of the Court in Such a form 


-that the Court can rely on .the information before it, In this 


connection, I refer to & judgment of this Court ia the case of 
Tarak Das Moitra v. King-Kmpiror (1) in which Chief Justice 


"Sanderson said this "It may be that in'& case where the Judge is 


trying the case and all the facts which are material to the charge 
have been brought to the notice of the learned Judge, or hava ’ 


"come out during the course ofthe hearing of the case, it would 
- be mere waste of time &odequite unnecessary to hold a preliminary 
-enquiry because the learned Judge is already in possession of all 
- the material facts on which it is. necessary for him to form the 


judgment," The learned Chief Justice went on to say with refer- 
ence to the facts of the case then before him “but in sucha 
case as this, where the incident took place outside the Court 
and as to which the learned Judge himself could have no know- 


- ledge and as to which evidence must be called for, in my judg- 


ment, unless he does hold such a preliminary enquiry as may 
be necessary to enable: him to determime whether or not there 
is any case, fit to be sent to the Magistrate, he has no 
jurisdiction to send the accused under section 476." I respect- 
fully agree with what the learned Chief Justico said and 
it seems to me that his observations draw a reasonable 
line, of demarcation between cases where an enquiry is not 
necessary and cases where the enquiry is, at any rate prudent 


* if not altogether necessary. If we were to hold that in. all 


(1) (1916) 38 C. L, J. 309 ; 131 C. W. N. 135., 
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cases, an enquiry if not absolulely necessary is at any rate desir- 
able asa matter of common prudencs we should in my opinion, 
* be travelling a very long way outside the scope of the words of 
the section itself and at the same time. we should be opening the 

tæa flood of unfounded and unwarranted applications to this 
ps on matters arising out of orders made by virtue of the terms 
of section 476. 


With regard to the actual case, now before us, I ought to add 


‘one or two observations, ‘This case manifegly falls within the 
clasf of cases referred to by Chief Justice Sanderson, where all the 
facts material to the making of the decision as to whether there 
should be a complaint o» not, were before the learned Munsiff to 
whom the application was made, Itistrue that the particula- 
Munsiff who made the order which is now impugned, was not the 
Muosiff who had heard the cise out of which the charge arose buz 
he had before him the official record of the proceedings fróm which 
he could se that his predecessor in office in thet particular Court 
and also the District Judge to whom an appeal had been taken, had 
both come to the conclusion that the document on which the plain- 
tiffs case was based, was not a genuine document and that the 
persons against whom the complaint was made were all jointly 
implicated in putting it forward inthe course of the case if not 
-actually fabricating it, for the purpose, Therefore the learned 
Munsiff before whom the application was made in my opinion, 
could not do otherwise than to accept the Tecorda as being correct 
and thay spt forth the consilered opinion of the *two judicial offi- 
oers who had heard and considered the whole of the evidence 
and had come to a finding upon the facts as presented in course 
of the caso, 

A point was sought to be made by Mr. Camell on behalf of 
the present petitioners that it was not competent to the learned 
Munsiff who made the order, to deal with the matter in the way 
he did because in fact he was not the Munsiff who had heard the 
original case. My learned brother bas already referred to one 
authority, Darpa Narain Bera v. Bepin Behari Mitra (1) where it 
was held that the successor of the officer before whom the original 
trial took place, is not bound to hold an independent investigation 
before making the order under section 476 Criminal Procedure 
Code for the reason that the power to direct a prosecution under 
that section is conferred oa "the Court” and not merely on the 
individual judicial officer who happens to holl office at the time 
of the original trial, In other words as I pointed out in the course 

(1) agri C. Le Je 125 ; 15 C. W. N, Gor : n e 
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of the argument before us, itis nota question of the particular 
iLcumbent in office at the time when the application is 
made but it is a question of the particular Court to whom 
the application is made, In this connection I would 
refer to the caso of Zara Chand v. The King Émysror í ) 
where it was held that the Court of a Subordinate Jud 

is a permanent Court, therefore a Subordinate Judge is com- 
petent to continue an enquiry under sectjon 46, Criminal Proce- 
dure Code begun by pis predecessor. Sse “also Maung Shave Pe 
v. Ma Me Hooke (2). A Court of law goes not consist ‘of the 
particular individual or individuals who may be presiding over 
the proceedings therein at any particular moment but it is a 
permanent institution and therefore any Judicial Officer who sits in 
the court is just as cómpetent to deal with the matters coming 
beforé the Court as any other incumbent of the office, There- 


fore the words in the section “ such Court? include the successor. 


to the office [Cf. Girish Chandra Ray v. Sarat Chandra "Singh (4)]. 

One other point I desire to refer to and it is this, Mr. Camell 
sought to make something of the fact that the application in this 
proceeding was made to ihe learned Munsif by a pleader who is 
said not to have been properly authorised by any client to make 
the application which he did. My learned biother has already 
dealt with one aspect of that matter, I may also add that under 
the wording of the section itself there is no restriction made as to 
person or persons by wRom an application can be made to the 
Court under sectidn 476 Criminal Procedure Code and, therefore 
even if the pleader is in one sense an unauthorised person he ds 
ncne the less competent to make an application to the Court if he 
so chooses. He does nothing more than to bring the matter to 
the attention of the Court, Clearlyin my opinion itis then open 
to the Court if'it thinks fit in the interests of justice to take action 
in the matter in the same way as it might take action swo motu 
without any application at all, as the section'definitely contemplates 
action on the part of the Court of its owa initiative, It seems 
to me impossible to hold that because the application is made 
irregularly that of itself debars the Court from acting in the 
matter at all, If the Court cin act on its own motion, the Court 
cannot be prevented from acting merely because it was prompted 
to take action by some application which might be said to have 
been irregularly made. What is overlooked I, am afraid, in con- 


e nection with matters arising yuder section 476 Criminal Procedure 
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Code is that all the offercos referred to, that is to say offences Civer. 


mentioned in section 195 Criminal Procedure Code are offences * 1930., 
e against public justice and therefore IF tbink any Court which from 

any source acquires knowledge that there is a probability that one 

such,ofigncea has been committed ought then as a public duty in Rin 

spifable cases to make a complaint as contemplated under section Costi? o, S. 

476 Criminal Procedure Code. To my mind it is very much to rd 

be deprecated that the idea should become prevalent that matters 

wnder section 476 ar ‘mainly matters infer partes. In the parti 

tula fase with which we are ‘now concerned, I observed that the 

learned Munsif treated the applications before him as if they were 

contests as between two private contesting parties and the applica- 

tions were accordingly denominated as Miscellaneous Cases Nos. 

6r and 6z. It miy be that forthe purpose of record il is neces- 

sary that all applications shoull be described in some form or 

other but all the same I do not think that they ought to ba treated . 

as it in fact they were merely matters of private litigation 

between individual partier, One of the objects of section 476 im to 

prevent a private person who happens to be an unsuccessful and 

disappointed litigant, from captiously retaliating upon his success- 

ful opponent by instituting or seeking to institute criminal proceed- 

ings against him, Whether a matter of this kind comes beforea. ° 

Court upon a complaint or whether a Court acts of its own motion  , 

the Court ought to deal with it not so much asa piece of litigation 

betweon private parties but, as I have alteadg said, as a matter of 

public daty undertaken for the purpose of vindicating and ensur- 

ipg the pürity ofthe administration of public justice, It is quite 

true that in section 476 a right of appeal is given not only to per- 

sons against whom an order is made but also to persons who 

make an application for an order to be made and^whose application 

has been refused, To that extent undoubtedly the matter must be 

dealt with in one sense as being one of private litigation but I do 

not think that Anything'should be done unnecessarily to encourage 

that view of the matter, With that in mind I think this Court 

ought to be very reluctant to interfere with the discretion which is 

undoubtedly conferred upon a Court when making a complaint 

under aection 476. 

In the particular caso before us as my learned brother Sobra- 
wardy says, it is quite obvious that there is not the slightest justifi- . 
cation for putting forward the matter as one arising under section 
115, Civil Préceduré Code, For the reasons I have given, I agree 
that the Rule anust be discharged. 

ATMO O l n Rule discharged, A 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir George-Claus Rankin, Knight, Chic] Justice, 
and Mr, Justice C. C. Ghose, 


J. C. MUKERJEA on we ( 
v. a 
KARNANI INDUSTRIAL BANK LIMITED.* 


Revaluat'on—Objection, df te be keard —^7a'cutin Municipal Act ang, fisse 
B. C.), Sees. 131, Sul-Secs, r, 2 Cis, (a) & (e), 137, 139, 139 Su Secr. (1) 
& (3), 140, 146— Previstons, applicability of—Gensral valuation of the whole 
of the ward—Wotice, when to be given Right Jo object, where there is wo 
provision fer a notice—Gen-ral right of the Executive. Oflcer—Reduction in 
the assessmeeni—Owner ev occupier having ne right to require a revaluation— 
Reduction of assessment by the Executive Offcer—Statutary obligation is hear 
obfection—Interpretation af a statule—Duty of Court—Appeal—Specific 
Rallef Act (1 of 1897) See. go. 

Sections 139, 140 and 141 of the Calcutta Municipal Act, 1923, apply to & case 
of substantial demolition under section 131(2) (e): or im other words, a person 
dissatisfed with a ro-valuation under that part of the sub-section is entitled to be 
heard, and, if necessary, to appeal aadar the provisions of those sections. 

The duty of the Court hy not to put a construction which seems to tha Court 
to be best in the ssose that it will work out with the most justice or with the 
least inconvenience but to put a construction which seems to the Coart to be the 

„best in the sense that it is nearest to the language of the Legislature. 

There is an appeal from the order of the learned Judge of the Original Side 
making absolute a Rule issued unger Section 45 of the Spoclfic Relief Act. 

The provisions in syb-section (1) of section 137 of the Calcutta Manicipal Act 
are intended to apply when the geooral valuation for a ward has been Completed. . 

The notice referred to in sub-section (1) of section 137 isa notice which is to 
be consequent apan the completion of a general valuation of the whole of the 
ward. 

* Section 138 of the Calcutta Municipal Act applies to all cases of an Increase 
in valuation and sot merely to a caso where general assosament of valut'ion has 
put a higher figure than prevloasly, 

The general language of anb-section (1) of section 139 does apply to the case 
of valoation which the Executive Officer is required to make oither under clause 
(a) or clause (e) of sub-section (3) of section 131. 

It ls wrong to regard sub-section (4) of section (39 as cutting down in a 
drastic manner the deliberate general language ef sub-section (t) of that 
section, 

. The effect of iniisdtion (2) of section 149 is that in those cases where under 
the Act the owner Is given the benefit of a notice, the timo withla which the 
objection is to be taken Is limited to a certaln period after rocelpt „of tho notice 

. s “ 
e * Appeal from Orlgiaal Order No. 6 of 1930, against the order of Mr. Justice 
Lort-Williams, dated the 9th December, 192% r 
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and in cases where there is no provision for a notice, the eff.ct of sub-section (2) 
ia not to take away his right to object but merely that there is no NaN or Do 
effoctive limit - upon this right. 

The provisions of sub-section (2) of section 13: are not to be confounded 

th the genetal right of the Executive Officer under sactlon 146. 

Both clause (a) and clause (e) of sub-section (2) section 131 give a right to 

subject to call for a new valuxtion with a view to reduction la the assessment 
and the more fact that by clause ;b) of section 146 the Executive Officer has the 
pewer to reduce tho ameunb cf any valuation in the xesessment book—a power 
from the exercise of which there is no appeal—io no way shows that there li no 
appeal from a valuation whieh under ssction 131 the owner or occuplor hasa 
right to require. 

If the owner or occupier hës no right to require & re. alaton the Execotive 
Officer In a proper case may still reduce his assessmont and no right of appeal 
from that is given ia a case in which the statute *has not given a right to 
re-valunation. 

The conatrüctlon of section 139 is not to be controlled or governed In any way 
by a contempfation of the concluding words of clause (b) of section 145, 


Appeal by the Chief Executive Officer of the Municipality, 

'The material facts will appear from the following judgment of 

Lort-Williams, J. :—Allimputations having been withdrawn 
unreservedly by both parties, the short point which remains to be 
decided is, whether the provisions of Sections 139, 140 and x41, of 
the Calcutta Municipal Act, 1923, apply to case of substantial demoli- 
tion under Sec, 131 (2) (e), or in other words whether & person who 
is'disrati.fisd with a re-valuation under tffat part of the sub-section 
is entitled*to be heard, and, if necessary, to appeal under the provi- 
sions of those sections, 

It is not disputed that there has been substantial demolition, 
andin fact the Chisf Executive Officer of the Corporation has 
re-valued the premises more than once, after taking into considera- 
tion representations made by or on behalf of the owner of the 
premises. * 

But he has refused to give the owner the kind of hearing con- 
templated by those sections, which carries with it a right of appeal, 
because he contends that they have no application to a re-valuation 
under section 131 (2) (e). 

If this view is correct, then to take an extreme case, a building 
might be demolished almost completely, immediately after the 
sexennial assessment, provided for by section 131 (1), and the Chief 
Executive Officer might make a wholly inadequate reduction. or 
eyen no reductidn in the yaluation for rating purpose’, but the 
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Civit, . owner would have no remedy until the next sexennial assessment, 
*1939. and even if he succseded then in procuring an adequate reduction, 
4 . . . * . 
J. C. Mok i he would not be entitled to claim a refund of the sums paid in rates 


v. upon the higher valuation during the intervening period, 
HE RM The learned Advocate-General has. arguo that this is the pei 

' of the Act, which provides that all assessments (with certain exco 
tions) shall stand unchallenged for six years (section 131). 

Those exceptions are contained in seclion 131(2). 

Now section 139 (3) appears to give the owner a right to abject 
to any valuation made under the chapter; [which expression “would 
cover apparently a re-valuation under section rat (2) (e). and 
consequently a right to hearing and appealeprovided by sections 139, 
140 and 141.] 

But itis contended that section 139 (r) must be read with 
section 139 (2) which indicates that a right to be heard is limited 
to those cases in which a general notice must be given under 

-Bection 137 or a special notice under section 138. ; 

Further that section 138 applies only to buildings valued for the 
firat time, and to Increases in valuation, while-section 137 applies 
only to the gexennial assessmsat, Lam unable to accept this con- 
tention. In my opinion, where there bas been substantial demo- 
lition of a building under section 131 (a) (e) followed by a re-vala- 

e ation as therein provided—such re-valuation or revision must be 
taken to be the point of “completion” of the valuation of the 
building referred to in%ecaion 137 (1) and must be entered ina 
separate list andfüvertised as provided in the section and its 
sub seclions—with the consequence that the owner is entitled 
to avail himself of the rights conferred by sections 139, 140 
and 141. EE s 

I am confirmed in’ this opinion by reference to previous Acta 
dealing with the same subject, These Acts from 1876- onwarda- 
have been based upon the same general ‘policy, and the phraseology 
of their Seep sections has been very similar—if not. 
identical, 

In section r1a of Bengal Act III of 1884 (Bengal Municipal 
Act) which isthe section corresponding to section 137 of. the 
present Act, the word '' completed " is replaced by the swords 
“ prepared ar revised. ” 

- œ ^ Iam informed that this decision runs counter to the practico 
, which has been followed for many years, ang which has not been. 

» challenged hitherto., 
- The question, no, doubt i is difficalt to solve, and might i be dadided A 


'oLert Williams, jy. 
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either way accordingly to the .temoerament and mental attitude of 
the member or members of the tribunal which bad to decide it, 

* The fault lies with those who passed the legislation in this 
incomplete and obscure form, 

Nevenheless Icannotthink that they intended so to differ- 
engate between, a valuation made under section r3r (1) anda 
re-valuition' made under section 131 (3) (e) as to deprive the 
person affected of any J right,to objact thereto. 

"In my opinion gection 146 (1) (b) under which the Chief Exe- 
cutivetÓfficar purports to,have acted, doos not apply to a re-vala- 
ation under section 131 (a) (e) the former being permissive and 
the latter mandatory. E 

The petitioner therefore is entitle] to an order calling upon the 
Chief Executive Officer to proceed in accordance with the machi- 
nery of the sections to which I have referred and to his coats of this 
application as of the costs of a hearing. 

Against tĝis order, the Chief Executive Officer of the Municipa- 
lity appealed. 

Messrs, N. N, Sircir (Adoocate-General) and S. N. Banerjee for 
the Appellant. 

Afesirs, S. C. Roy and Nagen Bose for the Respondents, 

The following judgments were delivered :— 

Rankin, C. J. :— This is an appeal.from the decision of my 
learned brother Mr. Justice Lort-Williama who has made absolute 
a Rule issued under section 45 of the &pefific Relief Act, The 
Rule is in tpe nature of a mandamus to hear and fletermine certain 
Matters according to law and is directed against Mr, J. C, Mukerjea 
who holda the Office of the Chief Executive Officer of the.Calcutta 
Corporation, 

It appears that the applicant Bank are the proprietors of certain 
premises in Park Street. Those premises included at one time 
certain shops and certain buildings called Palais-de-Danse, Park 
Hotel and other hered itaments. The premises were assessed at a 
certain figure under the machinery provided by clause (1) of sec- 
tion 131 of the Calcutta Municipal Act of 1923. That clause pro- 
vides for a sexennial assessment of all the, properties in Calcutta, 
Qn the 5th January, 1928, owing tothe demolition of certain parts 
of the property, the valuation was reduced from Rs, 30618 to the 
_ figure of a3531.and, onthe a3rd June, 19338, the applicants took 
objection to thia valuation onthe ground that the ‘reduction was 
insufficient and inadequate. Further demolition appears to have. 
taken place thereafter and, on the and July 1928, the valuation was 
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further reduced from Rs, 23331 to Rs, 17140, To this, the appli- 


cants lolged an objection on the 13th July complaining again 
of the inadequicy of the reduction and maintaining that it shoul’ 
have been reduced to the figure 7694. 

Now, the question which has arisen with reference to this matter 
is as to the statutory obligation of the Chief Executive Officer Inighe 
matter of hearing and deciding upon the applicants’ objection, The 
Chief Executive Officer appears to shaye dealt with this case in 
accordance with the long-standing practice both under the Calcutta 
Municipal Act of 1923 and under the preceding Act of r "09 and 
the view which he takes and which he presents to us is that, when 
owing to demolition the sexsnnial assessment has to be reduced by 
virtue of clause (o) of sub-section (2) of section 131, the owner or 
occupier while he is given the right to claim a re-valuation in such & 
case is not by the statuto given any right of appeal upon the ques- 
tion of the correctness of the re-valuation, at allevents in à case 
such as the present where the valuation has been redficed and not 
increased, The question so raised hasto be determined upona 
consideration of the language employed in the various sections of 
Chapter X of the Act of 1933. The sections to which I am about 
to refer appear to be a revised sdition of sections substantially the 
same which appeared in the Act of 1899 as sections 153 and the 
following sections and the difficulty which we have to resolve in the 
present case is just as great in the Act of 189) as it is in the Act of 
1923. We have to take the langusge of the Statute of 1923 
itself and to consttue it if we can. 

By sub-section (1) of section rsr, provision is made i5 a 
general assessment ór valuation, ward by ward, of the whole of the 
properties within the jurisdiction of the Corporation and it is pro- 
vided that that valuation is to have effect for the purpose of 
assessment for the following six years By sub-section (3) how- 
ever, provision is made for certain cases in which it is considered 
unjust or impracticable for the valuation to remain uninterfered 
with for so long a period as six years, Tho first caso which is dealt 
with is the case of dwsfecs. Bus'ees which have huts upon them‘ 
may be valued annually at the discretion of the Executive Officer 
and a right is given to the owner to claim that they shall be valued 
annually, if he so desires, The language is “ and shall be so valued 
onthe application ofthe owner,” So, the right to have them. 
revalued is plainly given as the right of the agbject. , There is only 


* ond other case in sub-section.(z) where similar right is given to.the 


subject and that is by cae (e) There” provision jf made whereby . 
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demolition of the property or for similar reasonsit is thought 
reasonable that the valuation originally made for six years should 
fot be allowed to have effect forthe whole of the period; and 
there, again, “ the Executive Officer shall as soon as practicable on 
application being made to him in writing by the owner -or occupier 
of guch building cause it to be re-valued.” The other cases dealt 
with. by sub-section (2) are cases where it is just and reasonable 
that the valuation should be increased or that property not valued 
shduld be brought into assessment, There is tle case of unvalued 
lands and buildings clause (b), there is the case of alterations and 
improvements clause (c) there is the case of new buildings 
clause (d), and similar provisions in clause (f) for alterations and 
improvements after re-valuation. In these cases, the language of 
the Statute is that the Executive Officer may have a new valuation 
of the premises, ` 


Leaving ont of account sections 133 to 135 which deal really 
with assessment rather than valuation, wo may come to section 137, 
That section is in the following terms: ‘ (t) When the valuation 
under section 131 of the lands and buildings in any ward has been 
completed, the Executive Officer shall cause the respective valu- 
ations to bs enterel in a list and give public notice of the place 
where such list may be inspected, (a) Such notice shall be by 
advertisement in local newspapers and also by placards posted up 
in conspicuous places throughout such ward,, (3) The Executive 
Officer shall also cause a placard to be posted ug in egch dusice 
showing separately for each building situated in the dwsiee the valu- 
ation assigned toit in the valuation list,” "Now, so. faras that 
section is concerned, it has been suggested in the judgment of the 
learned Judge that, when an intermediate valuwion is made under 
clause (e) of sudseciion (2) of section 131, the provisions of 


, bection 137 (1) take effect, that is to aay, a separate valuation list 


has to be made out and she notices required to be given by sub- 
sections (1) and (a) of section 137 have to beissued. That no 
doubt is a possible solution of the difficulty which arises upon 
section 139 but I cinnot see my way to accept it, It appears to me 
reasonably clear that the provisions in sub-s:ction (1) of section 137 
are intended to apply when the general valuition for a ward has 
been completed, In that case, a list has to be made out of all the 
different valuations of the different properties, Then the Statute 
says that public notice by advertisement in local newspapers and by 
placards is to be given, Of what? Of thé place where such list may 
be inspected.. It cannot, I think, be, as from day to day particular 
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action his to bs taken under clause (e) of action 131 reducing tae 
valuation of particular premis3s by reason of subs'antial demolition, 
that after the premises have been revalued itis the duty of tht 
Corporation to issus fresh notioes in newapapers and placards 
merely of the place where the list may be inspected. ‘he notice 
contemplated by section 137 is not, drafted by the Act buf ip is 
clear enough what itis to contain, [tisa notice to say that the 
tate-payers are informed that ths valuation, list has been posted at 
such and such a plage and that, if they go to the office of Mr. X at” 
such and such address, they are at liberjy tosesit. It canmot be 
intended that every few days throughou' the whole of the year 
public notices of that sort are to be ‘published in the newspapers , 
and on placards and it seems to me r asonably c'ear that the notice 
referred to in sub-section (1) of section 137 is a notice which is to 
be consequent upon the completion of a general valuation of the 
whole of the ward. 


We then come to the provisions of section 138. s Tbey sre to 
this effect : “ The Executive Officer shall, in all cases in which any 


- land, éustee or building is for the first time valued orin which the 


valuation of any land, éwsfee cr building previously valued is 
increased under section 131, give special notice thereof to the 
owner oroccupier ofthe same; and when the valuation is so 
increased, the said notice shall contain a statement of the grounds 
of such increase, " Now, I do not know what view has hitherto been 
taken by the Corporatiorf; but it appears to me to be reasonably 
plain that section 138 will apply to an increase of valuation made 
under any of the headings of sub section (2) of section 131, It*not 
merely says that, where upon 2 general assessment a property is 
valued at a higher figure than before, this notice is to be given, but. 
it would apply toa case under sub-clause (a) where an annual 
valuation has to be increased, it would apply .to a case under sub- 
clause (b), it would apply toa case under sub-clause (c) andit 
would apply to a case under sub-clause (d). I may say that, in the 
case of a duster, the Act of 1899 made this absolutely clear ; but I 
think that section 138 of the present Act applies to all cases of an 
increase in valuation and not merely to a case where general assess- 
ment of valuation has put a higher figure than previou.ly. Bearing 
that in mind, we come now to the followirg section upon which 
tbi question ultimately tacna, The first clause is very wide and 
broad: " Any person who is dissatisfied ewith a evaluation made 
under this chapter may deliver at the Municipal Office a written 
notice stating the grounds of his objection to such valuation, " We 


te 
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observe that there is no way of construing that clause as meaning 
“ any person who is dissatisfied with a valuation made under sub- 
section (1) of section 131.” The language is " under this chapter.” 
Having regard to the subsequent sections inciuding sectlon 146, it 
may be agmatter of doubt whether the draftsman fully appreciated 
what*he was saying in this clause but it certainly has reference to 
the immediately preceding sections, I leave out of account for the 
present any subsequent section, That right having been given to 
arty person who is dfssdtisfied with a valuation made under this 
Chaptef, can it be contended that the valuation which the Exe- 
cutive Officer is required to make either under clause (a) or 
clause (e) of sub-section (a) of section r3r is not within the 
scope of the clause ? In my opinion, any tuch contention must be 
wrong and we must take it, therefore, tbat the general language 
of this sub-section does apply to this case of valuation. It is said, 
however that when we come to sub-section (2) of section 139, 
we find that* the. somewhat generous language in sub-section (1) 
is very material cut down, Sub-section (2) is this: ''Such 
notice shall be delivered within fifteen days after the publication 
of the notice referred to in section 137 or after receipt of the 
notice referred to in sectian 138, if such notice is received after 
the publication of the notice referred to in section 137.” The 
contention is that that cuts down the general language of sub- 
section (1) with the result that an appealis only given agaiost the 
valuation on the occasion of the géneral gasessment or else against 
any valuation the result of which has been to being into assest- 
mgat lands not previously assessed or to cause an increase of 
assessment, "The drafting of the Statute in this respect gives rise 
to a good deal of hesitation on the part of anyone who has to inter- 
pret it ; but it seems to me to be wrong to regard sub-section (a) 
as cutting down in so drastic a manner the deliberate general lan- 
guage of sub-section (1). It hasto be remembered that the Act 
in certain cases provides that, upon a valuation being made, notice 
of one sort or another shall be given for the benefit of the owner 
or occupier. It provides that such public notice shall be given 
at the end of a general assessment for the ward. In any case of 
increase of assessment or in any case of a building being assessed 
for the first time, a specific notice isto be given, I omit the.case 
of dustecs which may require separate consideration but in other 
cases as I read Jit there is no provision for a notice to the owner 
at all, In these circumstances, it seems to me to be nearer to the 
language and tife intention of the Act. to say that the effect of 


- . 


Civ. 
1930. . 
— 

J. C. Mukerjea ; 


v. 
Karnant Industrial 
Bank Ltd. . 


Rankin, C. F. 


* 1930. 
J. € Maketjes 


Karnani  Indeatrial 


Bank Ltd. 


Rankin, C. 3. 


. THE CALCUTTA LAW JOURNAL, (Vor. LII. 
. 


sub-section (2) of section 139 is this: that, in those cases where 

under the Act the owner is given the benefit of a notice, the time 

within which the objection is to be taken is limited to a certain" 
period after receipt of the notice and, in cases where there is no 

provision for a notice, the effect: of sub-section (2) is not to take 

away his right to object but merely that there is no limit or po 
effective limit upon his right, I see no absurdity in-this construc- 
tion, After all, if a person does not object, | he will in most cases 
be under the disadvaptage, at any rate for the meantime, of „having 
to pay upon the basis of the valuation made. There is no*such 
temptation to postpone filling objections to assessment so ag to 
make it incumbent upon the Court to assume that there is a time 
limit in every tase and, although I do not thiuk that it is at all 
certain that the draftsman of this Act appreciated the meaning of 
the language he employed, I think that the construction which I 
have indicated is the most reasonable construction—it being 
remembered that the duty of the Court is not to put a ‘construction 
whith seems to the Court to be best in the sense that it will work 
out with the most justice or with tha least inconvenience but to put 
a construction which seems to the Court to be the best in the 
sense -that it is nearest to the language of the legislature. It 
does not seem to me reasonable that it should be supposed that, 

inspite of sub-section (1) of section 139, the owner or occupier isto 

have no right of objection; and it does not seem to me to be 

much more reasonable to say that he is to have a right of objection 

but that his objaction is to be dealt with, in some cases, formally 
under section 140 and, in other cases, informally without any of the 

provisions of section 140 being complied with, After all, the 

provisions of section 140 are very few and very simple. They 

merely say that a man is to have notice, that he or his agent is to 

be heard and that the order is to be recorded in the register. 

It remains only to say that I have constpued section 139 with- 
out reference to section 146. It is quite clear that section 146 
provides machinery as regards objections for an appeal and, as 
section 146 is subsequent to section 139, Ido not think that any 
light upon the meaning of section 139 is, in these circumstances, 
to be derived from a consideration of the provisions of section 146, 
But let us consider section 146, It will be remembered that by 
section 131, Upon improvements and alterations in a building 
and in certain other cases, the Chief Executive Officer is 
givena right to have a.new valuation for” the purpose 
of increasing the assessment. Section 146 gives power to the 
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Executive Officer to amend the assessment book ; and when we 
come to consider his powers we find that the powers given to him 
‘are powers which he may exercise sso myro. Looking at clause 
(c) of section 146, we find that his power to increase the assess- 
ment swoomwto is very limited indeed.. That is confined to cases 
where in bis opinion at the last general valuation the premises have 
been substantially under-valued by reason of misrepresentation or 
fraud ; so that he has got no general right to raise people's assess- 
mént within the six years. His only right js in the particular 
cases of misrepresentatioa , or fraul, That shows that the provi- 
sions of sud-section (2) of section r3r are not to be confounded 
with the general right of the Executive Officer under section 146. 
I have no doubt at all that the learned Judge is rightin saying 
that both clause (a) and clause (e) of sub-section (a) of section 
13t give a right to the subject to call for a new valuation with a 
view of reduction in the assemment and-the mere fact that by 
clause (b) of section 146 the Executive Offi zer has the power to re- 
duce the amount of any valuation in the assessment. book—a power 
from the exercise of which there is no appeal—in no way shows 
that there is no appeal from a valustion which under section 131 
the owner or occupier has a right to require. After all, if an owner 
or occupier has no right to require a revaluation, the Executive 
Officer in a proper case may still reduce his assessment and natu- 
rally enough no right of appeal from that is given in a case in which 
the Statute has not given a right to revaluation, Hence for the 
present purpose, the construction of section 139 i$ not to be con- 


trotled or governed in, any way by a contemplation of the conclud- 


ing words of clause (b) of section 146; 

For these reasons, it seems to me that the learned Judge decid- 
ed the main points in this case correctly. 

A question has arisen whether or not the necessity for hearing 
and dealing with the objeclion of the present applicants has been 
removed by the new general assessment having come into force as 
from the rst October 1929. But it appears that the necessity for 
hearing the objection has not been removed under the circums- 
tance»; and, on this account, it appears to me that the appeal 
must’be dismissed with costa, 

C. C. Ghose, J.—I agree. 

T. C, Mitler: Attorney for the Appellant. 

H. C. Banesjee: Attorney for the Respondent, 

p. K, R. . Appeal dismissed, 
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Consent decree, execution of—Fulflment of coasts imposed on judgment- 
dehter, 


A consent-decree for money provided that if the judgment-debtor execnted a 
patia (lease) of certain lands in favour of the decree-holder, the latter wonld not 
be competent to realize ths decretal money from tho judgment-debtor : 


Held, on the evidence, that as the judgment debtor had always been ready 
and willing to execute the Jaf/a, tho decrec-holder was not entitled to execute 
the decree as & money-decree. 

Consolidated appeal No, 38 of 1929 from one judgment and 
two decrees, dated the 27th April 1928, of the High Court, Patna 
(Dass and Adami, ]/.), which reversed two orders, dated the 7th 
January, 1928 and 3rd March 1923, of the Subordinate Judge of 
Dhanbad. 

The main question, for determination on the present appeal was, 
whether the appellant wae entitled to execute a consent decree for 
money, dated the 15th February 1926, in the events whith had since 
happened. The Subordinate Judge answered the -question in ‘the 
affirmative, but the High Court took the contrary view, 

The facts of the case, and the material portion of the consent- 
decree in question, are sufficiently fully set out in their Lordships’ 
judgment, 

Dunae, K. Ca Dade and B. B. Joshi for the Appellant, 

DeGauyther K. C. and Parikh’ for the Respondent, 

Their Lordships’ judgment was delivered by 

Sir Lancelot Sanderson :—These are two appeals (consoli- 
dated) from one judgment and two decrees dated the a7th of April,. 
1928, of the High Court of Judicature at Patna, which reversed 
two orders dated the 7th of January, 1928, and srd March, r928, 
of the Subordinate Judge of Dhanbad. 

The appellant is a decree- holder, and the abovementioned 
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orders of the Subordinate Judge were made on two applications 
by the appellant for the execution of a consent decree dated the 


* ysth February, 1926, and made in a Suit No. 72 of rga4, which 


was brought by the appellant against the respondent, 
Shiy Pfasad Singh (hereinafter called “ the Raja”). 

. The respondent, S. M, Ghosb, was appointed on the 22nd of 
December, 1937, Receiver of the Jharia Raj by the High Court 
of Calcutta in a suip brought by the Ranees of the late Raja 
Against the Raja. ° 

On the 7th March, x916, the Raja succeeded tothe Jharia 
Raj, ~ 
On the 6th March, 1619, the widows of the late Raja (herein- 
after referred to as the Ranees) sued the Raja in the Court of the 
Subordinate Judge, Alipore, for possession of the Jharia Raj. 

On the 3rd November, 1921, the Subordinate Judge st Alipore 
dismissed the Ranees! mit and the Ranees appealed against HR 
decree to the High Court at Calcutta, 

By two agreements dated the 16th. and 18th November, 1921, 
during the pendency of the Ranee’ appeal, the ‘appellant agreed 
to take from the Raja, who agreed to grant, mining leases in 
respect of 1,050 dighas of land, in ssovsa Barki Bowa, one of the 
villages of the Jharia Raj, on the terms and for the consideration 
therein mentioned, 

The Ranees thereupon obtained an order from the High 
Court at Calcutta restraining the Raja “rom executing any mining 
alta in favour of the appellant, 

e Ontbe r,th November, 1924, the appellant brought Suit 
No. 72 of 1924 in the Court of the Subordinate Judge, Dhanbad, 
against the Raja for a decree for specific performance of the said 
agreements, or, alternatively, for a decree for Rs. 1,89,313. 

On the roth February, 1926, the High Court at Calcutta gave 
the Raja permission fo grant a lease to the appellant in the 
following terms :— 

" Permission js granted to the petitioner -to grant a lease to 
Mayasankar Bhagwanji on the terms mentioned in the petition sub- 
ject to the following conditions ;— 

“r, That the lease will be without prejudice to the dia of 
the plaintiffs (meaning the Ranees) if any. 

" 2, That the defendant (meaning the Raja) will bring into 
Court all rents and royalties which he may receive under the 
proposed lease, . 


Raja Shri 


“3, That the defendant (meaning a Raja) will procure a 
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report within a month from either Bird and Co, or Jardine Skinner 
and Co., estimating the value of the coal which may reasonably be 
extracted from the lands proposed to be demised within three years * 
from date having regard to ths present coaditions of such land, and 
the defendant further undertakes that he will furnish security 
within a fortnight of the date of the report to the satisfaction of this 
Court for the amount so reported." 

On the rsth February, 1926, the appellant à &nd the Raja enter- 
ed into a compromisa in Suit No. 72 of 1924, and on the same date 
the Subordinate Judge of Dhanbad passed & consent decree, of 
which the material portion was as follows : 

“r, That the plaintiff will get a decree for Rs. 1,40,353 (one 
lac forty thousand three hundred fifty-three) and Rs, z,701-14-9 
pies as costs therefor f, ¢. in proportion thereto, 

" 2. That the plaintiff will not be competent to execute the 
-said decree within six months from this day, anl if the defendant 
according to the order of the Honourable Calcutta High Court 
dated the roth’ February 1926 exacutes a fu//a in terms of 
the agreement and the plaintiffs execute a &a2.///a/ in similar terms 
the plaintiff will not be competent to realise this decree money 
from the defendant, Otherwise the plaintiff will be competent 
to realise the decree money by executing this decree after the 
expiry of the said six montha and with interest at the rate of 8 
annas per cent, per month from ths date of the decree from the 
defendant, To that thé defendant will not be competent to raise 
any objection," ° 

On the roth March, 1926, it was reported by Mr, Bathgate bo 
the Calcutta High Court that no coal could possibly be extracted 
within three years of the order of the roth February, 1926, and 
on the aand March, 1926, the said High Court made the following 
order ;— 

‘ Let the report of the roth March 1926 made by Mr. Bhagat 
(? Mr, Bathgate) be recorded, It is not necessary in our jadgment 
to make any further order except that we make it clear that no 
security need be given at present, As the learned Advocate- 
General on behalf of his client (meaning the Raja) has no objection 
we add that the appellants (msaning the Ranees) shall have liberty 
to apply." 

On the roth of April 1926, the pleader for the Raja sent a draft 
patia to tbe pleader for the appellant for approval, and asked for 

e a kabu/ial in the terms thereof, but the latter failed tp comply with 
that request, Correspondence took place ia June, 1946, bstween the 
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pleader for the appellant and the pleader of the Raja, The 
appellant’s pleader however refused to accept the puttu, 

* The ground taken on behalf of the appellant was that the draft 
was not in accordance with the consent decree of the rsth of 
February? 1926, and that the order of the Calcutta High Court 
dated sand March, 1926, for which the Raja was.alleged to be 
mainly responsible, had made the execution of the paste by the 
Raja according to the,teyns of the consent decree, impossible, 

"i The Rajaa ploader asserted that the draft gaffe was 
in accordance with the said consent decree, and suggested that the 
appellanv’a pleader should send a draft of his own or alter the 
draft which had been subntitted, so as to bring it into conformity 
with the terms of the decree, and stated that he would accept the 
same, The appellant’s pleader did not comply with the last- 
mentioned request, but repeated the objection that the execution 
of the puita by the Raja in accordance with the terms of the con- 
sent decree had becoms impossible,  : 

It appears that the High Court of Calcutta, on the hearing of 


the Ranees' appeal in August, 1925,, dismissed the Ranees’ claim. 


to the Jharia Raj, but allowed it in respect of the self-acquired 
properties of the late Raja, and remanded the suit to the Subordi- 
nate Judge of Dhanbad to ascertain what those properties were, 
and on the 7th May, 1927, the Subordinate Judge held that the 
village of Bowa, both as regards the surface and underground, was 


the self-acquired property of the late Raja, and made a decree 


for possession in favour of the Ranees, 
e The matters in dispute between the Raja and the Ranees are 
the subject of an appeal to His Majesty in Council now pending, 

On the gth August, 1927, the appellant made the application 
(Execution case No. 464 of 1927) giving rise to the second appeal, 
for execution of the compromise decree for realization of the decre- 
talamount, The Raja.filed objections opposing the application, 
but on the 7th January, 1928, the Subordinate Judge made an order 
dismissing the Raja's objections, The Raja thereupon appealed to 
the High Court of Judicature at Patna. The appellant’s applica- 
tion for execution was, however, struck off on the 24th January, 
1928, 

On the 25th January, 1938, the appellant made another appli- 
cation for execution (Execution Case No, 49 of 1928), giving rise 
to the first appeal for sealization of the decretal amount By. sale of 
certain properties des cribed therein. 


On the application of the Raja the Subordiaate o Judge made the | 
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Receiver, who was in possession of the property "proposed to "be 
sold, a party to the last-mentioned application. The Receiver 
filed objections to the application, contending that the appellant* 
was not entitled to execute the compromise decree as a money 
decree on the grounds that the Raja had submitted & dft pasta, 
but the appellant failed to approve it, and thus prevented the Raja 
from executing the, fa//a, that the appellant was therefore not 
entitled to take advantage of his own Acfault by executing the 
decree as a money dgcree, that the Raja had "always been really 
and willing to execute the 2a//z, and that Jhere was no difficuky in 
ganting the pasla with the permission of the Calcutta High Court. 

On the 3rd March, 1928, the Subordinate Judge of Dhanbad 
made an order disallowing the Receiver's objection and allowing 
the appellant's application for execution to proceed. In making 
the order he followed his previous order of the 7th January, 1928, 
disallowing the Raja’s objections. The learned Subordinate Judge 
held that the order of the Calcutta High Court dafed the roth 
February, 1926, directing the Raja to furnish security, was intended 
to indemnify the appellant in case it should be held that the pro- 


‚perty to be leased belonged to the Ranees and not to the Raja; 


that the Raja by his conduct in consenting to the order of the 22nd 
March, 1926, giving the Ranees liberty to apply for security, preju- 
diced the position of the appellant, and consequently the appellant 
was justified in refusing to approve the draft afta ; that by the 


‘decree of the 7th May, 1927, of the Subordinate Judge of Alipore, 


the title to the pfoperty to be leased was with the Ranees, and 
not with the Raja ; and that the Raja by his conduct had made 
the condition for the execution of the pat/a impossible of per- 
formance, and consequently the decree for the payment of money 
by the Raja must be given effect to, and that the execution must 
be allowed to proceed. 

Against the said order of the 3rd March, 1928, the Receiver 
appealed to the High Court of Judicature at Patna, His appeal 
and the appeal of the Raja were heard together and disposed of 
by one judgment delivered on the 27th April, 1928. The learned 
Judges held that under the terms of the consent decree the appel- 
lant had not reserved to himself the right to refuse to execute a 
Řabuliat ; that the order of the Calcutta High Court did not affect 
the appellant's position, and, if anything, it was more favourable to 
him than the order of the roth February, 1926, of the said High 
Court ; that the decree dated the 7th May, 1927, of the Subordi- 
nate Judge of Alipore, which was under appeal, did not affect the 

. 
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rights of the parties under the consent decree, because the appel- 
lant had agreed to take the mining lease during the pendency of 
the litigation between the Raja and the Ranees; that the Recei- 
ver had agreed to apply for leave to execute the a//a on behalf of 
all the rios and under a fatia so executed the title of the 
appellant would be complete ;and that the appellant was nct 
entitled to execute the consent decree asa money decree, In the 
rebplt they allowed the,agpetis with costs in both Courts, set aside 
the ordegs appealed from and dismissed the app@llant’s applications 
. for execution, . 

Against this decree of the High Court the appellant has 
* lodged the present appeal" At the hearing it was not contended 
that the decree of the Subordinate Judge which decided that 
the village of Bowa was the self-acquired property of the 
late Raja, and which gaye possession thereof to the Ranees, 
affected the rights of the parties under the consent decree, It is 
obvious that the appellant agreed to take the lease while litigation 
between the Rija and the Ranees ofthe late Raja was pending 
with respect to the Raj, of which the village in question was alleged 
to be part, and the appellant must be taken to have known of the 
Ranees' claim with respect thereto, and to have agreed to take the 
lease for what it was worth, It is also to be remembered that the 
aforesaid litigation has not yet been finally determined in view 
of the appeal to His Majesty in Council, 

The only point argued on behalf of tfe appeljant before ths 
Board, shortty stated, was that by reason of the order of the High 
Court of Calcutta dated the 23nd of March, 1926, the Raja was not 
ina position to execute a fu//« in accordance with the terms of the 
consent decree of the 15th of February, 1926; 


It was argued that the Raja, by consenting to the order of the 
* sand March, 1926, of the Calcutta High Court in the Ranees suit, 
had altered the position cbntemplated at the tims of the consent 
decree in the appellant’s suit, It was said that it was then intended 
that such security as should be necessary should be given 
within a fortnight of the date of the report, mentioned in the 
order of the roth: February, 1926; that this was varied by the 
terms of the aand March, 1936, and thet if the appellant worked 
the colliery vigorously and did succeed in raising coal, the Ranees 
would insist on security being given by the’ Raja, who might or 
might not give the same, whereby the pornon ofitho appellant was 
altered and prejudiced, 
Their Lordships are unable to accept this argument, 
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They are of opinion that the Raja, by consenting to the terms 
of the order of the High Court of Calcutta dated the 22nd March, 
1926, dil not render it impossible for him to grant a lease in 
accordance with the term: of the consent decree, dated the rsth 
February, 1926, and they are further of opinion that h fact the 
Raja was prepared and did offer to grant a lease in accordance with 
the said consent decree, 

It is necessary to refer again to the ferens of the said conspnt- 
decree dated the rsth February, 1926, It provided among, other 
matters, that if the Raja, according to the order of the Calcutta 
High Court, dated the roth of F ebruary, 1916, executed a fu//a in 
terms of the agreement. . . the appellant would not bs com- 
petent to realise the decree money from the Raj», 

The important words relating to the question now under consi- 
deration are, “ According to the order of the Honourable Calcutta 
High Court dated the 10,2.26," On reference to tha, order of the 
roth February, 1926, which was made in the Ranees’ suit against 
the Raja, it appears that permission was thereby granted to the 
Raja to grant a lease to the appellant on the terms mentioned in 
the petition, subject to the conditions therein stated. There is no 
suggestion that the terms of the draft paita were not in accordancs 
with the term: mentioned in the petition, What, then, were the 
conditions ? They have already been fully stated. 

Nothing turas upqn the fint condition, The second amounts 
to an undertaking by thé Rajato bring into Court the rents and 
royalties which he may receive under the lease, T 

The third refers to two undertakings by the Raja, viz, (a) 
that he will procure within a month the report therein mentioned 
and (4) that he will furnish security within a -fortnight of the date 
of the report to the satisfaction of the Court for the amounts so- 
reported, ` 

The Raja gave these undertakings, *Upon the Raja giving 
these undertakings, the conditions impossed by the -Court were 
fulfilled and the permission to grant a lease became complete and 
effective, : 

Itso happened that the report was to the effect that no coal 
could possibly be extracted within three years, and consequently 
the High Court of Caloutta directed, on the sand March, 1936, 
that no security need then be given ; but in order to protect the 
interests of the Ranees, and with the confent ofthe Raja, liberty 
to apply was given to the Ranees, The liberty to apply so 
granted to [he Ranees did not in any way affect or invalidate the 
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perntission to grant a lease which the Court had given to the Raja 
on the roth February, 1926, and which became effectual when he 
gave the undertakings required by the Court, x 

If the Raja had failed to carry out the undertakings given by 
him, or any of them, the Raja might have become liable to the 
sanctién of the Court, but the validjty of the lease, if granted by 
him with the permission of the Court, would not have been 
affected thereby, : 

For these reasons their Lordships are of opinjon that the decree 
of the High Court was cogrect, and that this appeal shbuld be 
dismissed with costs, ` . 

* They will humbly advis8 His Majesty accordingly. 
Watkins and Hunter: Solicitors for the Appellant, 
Stanley Johnson and Aken; Solicitors for the Respondent. 


K, J. R. - Apteal dismissed, 


Pexsenr: Lord Tomlin, Sir GeoPgs Lowndes and 
. Sir Binod Mitter, 


GANESHI LAL AND ANOTUER 
p. 
THAKUR CHARAN SINGH AND OTHERS, 
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Transfer of Property. Act (IV of 1882), section 89—Contribution-—Scveral 
propertics morigaged io secure one debi. 
The Transfer of Property Act, 1883, section 81, prescribes the conditions In 
which contribution 1s payable as between owners of equities of redemption subject 


to a common mortgage, and it is not permissible to Introduce into the matter any" 


equitable or other extrinsic principle to modify the statatory provisions. 
Muhammad Abin: v, Muhammad Hamid (1), distinguished, 


(1) (1912) 9 A. L3 J, 499. 





s, 
: THE CALCUTTA LAW JOURMAL, [Vor, LII. 


Appeal No. 28 of 1929 from a judgment dated the sth Fobruary, 
1926 and from the final decree dated the 11th February, 1927 of 
the High Court, Allahabad, which reversed a judgment and decrees 
dated the rst May, 1922, of the Subordinate Judge of Aligarh. 

One Bijai Indar Singh owned two properties (1) a wshare in 
Mauzi Kheria Gurdeo and (2) a share in Mauza Mirpur, afid he 
mortgaged both of them to one Mangal Sen on the 8th November, 
1906, and in execution of the mortgagee’ s decree for sale both 
properties were- sold onthe aoth August, “rok1, and the plaintiffs- 
raspondents satisfied’ the decree by Wer Rs. 31,939. on fhe rgth 
September, 1921, and the sale was set asi 

The plaintiff 3-respondents, ‘who are the present owners ofthe 
first village, Kheria Gurdeo, filed the suit (out of which this appeal 
arose) on the aoth December, 1921, against the appellant, Ganeshi 
Lal, who owns the second village, Mirpur, for rateable contribution 
of the mortgage debt paid iu satisfaction of the mortgege, dated the 
8th November, 1906. 

The defendant denied the plaintiff's claim to PN and 
the Trial Judge dismissed the plaintiff's claim, but on appeal, it was 
allowed by the High Court aad a decree passed in the plaintiff's 
favour. 

The facts of the case are stated sufficiently fully in the judgment 
of the Judicial Committee. 

The learned Judges of the High Court, in allowing the plaintif’ 
claim, observed as follews,:— 

" Thelaw which declares the liability of several properties 
mortgaged to secure one debt is contained in the first clausa of 
section 8a of the Tranifer of. Properly Act, It is there laid down 
that in the absence of a contract to the contrary, the several pro- 
perties mortgaged are liable to contribute rateably to the debt 
secured by the mortgage, after deducing from the value of each 
property the amount of any other ercumbrance to which it is 
subject at the date of the mortgage. r 

“Tt follows therefore that unless there was a contract to the 
contrary, the two items of the property with which we areo concerned 
were liable to contribute rateably to the mortgage-debt in favour of 
Mangal Sen, 

“ It has been judicially held that the expression ‘a contract to 
the contrary ' in section 82 means a contract between the mortgagor 
and mortgagee (seo the decision in Z, Z. KR. 24 Mad. page 85) and 
if that is a correct statement of the law it follows that in the present 
case section 83 is left to its full operation for it is not pretended that 
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thére ever was any contract between Bijai Indar the mortgagor and 
Mangal Sen his mortgagee that the two properties were to be liable 
ein any other manner ' than that tontemplated by the section ; and 
neither Sher Singh nor Ganeshi Lal as purchasers subsequent to the 
mortgage coüld, as against Mangal Sen set up a case that the pro- 
pertfes were not rateably liible to-contribute to his debt, Prima 
facis therefore Gaaeshi Lal is not entitled in this suit to maintain 
that the property purchased by Sher Singh was liable, to the full 
eftent of its valu: tô Be taken in satisfaction of Mangal Sen's 
decree: " 

- “ But the plea put forward by Ganesbi Lal was that by virtue of 
the terms of his purchase from Bijal Indar, Sher Singh waa liable to. 
satisfy the entire mortgage debt of Mangal Sen out of that portion 
of the purchase money which was left with him fór that purpose and 
that if he had done what he was legally obliged to do the result. 
would have been that Mauza Mirpur would have stood free of the 
mortgage anti could not afterwards have been sold in execution of 
Mangal S3n’s decree, And so it has been argued before us that the 
plaintiffs have no right to enforce contribution, It ia said that Sher 
Singh when he satisfied the mortgage decree was paying not his own 
money but the money of Bijai Indar which had been left with him 
to discharge the mortgage. 

* The dofendiat by raising these pleas is clearly claiming for 
himself the benefit ofa contract to which he was no party. The 
obligation to pay off the mortgaga aroseout of the agreement for 
sale entered into bstween Bijai Indar and Sher Singh. That was 
a personal obligation which Bijii Iadar as vendor might enforce 
against his purchuser but it cannot be pleaded or enforced by 
Ganeshi Lal who wasa stranger to the contract. Ganeshi Lal 
bought the share io Mirpur subject tothe mortgage in favour of 
Mangal Sen and he cannot escape liability by ploading the terms of 
the sale deed executed ia favour of Sher Singh, ” 

The defendants appealed to His Majesty in Council against the 
said decree of the High Court, 

Dube for the Appellant. 

Syds Rae for the Respondents was vot called upon. 

Their Lordships’ judgment was delivered by 

Lord Tomlin :—This is an appeal from a judgment of the 
High Court of Judicature of Allahabad which reversed & judgmont 
and decree of the Subordinate Judge of Aligarh, 

In the suit the respondents, before their Lordships’ Board, being , 
the representatives of the purchaser of one property (which may be 

: . 
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e Des the purchaser of K had paid off a mortgage which covered both, 
Pi properties, 

Bop eqs . Now the section of the Transfer of Property Act which deals bd 
— the right of contribution is section 8a, and it is in these terms: 

Lord Tomlin, 


‘“‘ Where several properties, whether of one or of several d ui 
are mortgaged to secure one debt, such properties are, in the 
absence of a contract to the contrary, liable*to*contribute rateably 
to the debt secured by the mortgage after deducting from the*value 
of each property the amount of any other encumbrance to which it 
is subject at the date of the mortgage. ” 

. That is the statutory provision by which contribution as between 
owners of equities of redemption subject to & common mortgage is 
regulated, 

The facts of this case are as follows, Onthe 8th November, 
1906, the original owner of both properties created a mortgage for ~ 
8,000 rupees in favour of one Mangal, On the roth May, 1914, he 
purported to sell property K to Sher Singh, the ancestor of the 
respondents for 33,coo rupees, and a sum of 32,000 rupees out of 
the purchase price was left with Sher Singh to enable him to dis- 

* charge the mortgage of the 8th November, 1906, and other debts 
+ of the vendor, including certain debts for which creditors had 
already obtained decrees and had attached the properties. In 
July, 1914, the other prepegy M was sold to the first appellant on 

: behalf of himself and the second appellant in execution of a decree 
obtained by Kishin Singh, a creditor of the mortgagor before the 

Igth May, 1914. It was sold for 2,900 rupees subject to Mangal’s 

mortgage. That sale constituted the title of the appellants to pro- 

perty M. Then on the x4th November, 1914, property K was sold 

under & decree obtained by another creditor of the mortgagor before 

the roth May, 1914. This sale was also subject to Mangal's mort- 

; gago and was for 1,950 rupees (1,450 rupees?), The purcha:er 
later on, on the 16th April, 1915, conveyed property K to Sher 

Singh.* These sales, of course, overrode the sale of both 

properties to Sher Singh purported to have been’ made on the 

rgth May, 1914. Sher Singh having failed to pay off Mangal’s 
mortgage and the other debts of the mortgagor out of the money 

. left with him for tbat purpose, Mangal’s mortgage continued. 
. in force against both properties. In 1918 Mangal | took proces- 
» dings to enforce his mortgage by the sale of both properties &nd 


* (For tho aum of Rg. 12500 —K. J. R,). 
. 
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he obtained judgment and a decree for sale, On the aoth August, 
1911, both properties were put up for sale and were sold, but before 
the sale was confirmed, namely, on the roth September, 1911, 
Sher Singh,,the purchaser under the contract of the roth May, 
1914, and the assign of the purchaser of property K under the 
sale of the r4th November, 1914,* intervened and deposited 
the amount required to satisfy the mortgagee’s claim and thus 
optained a setting aside‘of the sale of the aoth August, rgar. 
The pesitioa therefore was this, that subject fo Mangal's mortgige, 
Sher Singh held property*K under the title male by the execution 
sale of the 14th November, 1914, and that subject to the same 
mortgage, the appellants “held property M under the title made by 
the execution sale of July, r914. Sher Singh had not carried out 
his obligation to the mortgagor under the sale deed of the roth 
May, 1914, in respect of the money left with him, but in roax he 
provided al] the money then necessary to pay off Mangal’s mortgage, 
which necessarily was a greater sum than would have been required 
if the mortgage had been paid of in 19r4. Sher Singh died, and 
his representatives, the present respondents, launched the suit to 
compel from the appellants as owners of property M contribution 
towards the amount which Sher Singh had applied in paying off 
Mangal’s mortgage. The appellants’ answer was this; .*' Your 
ancestor had the money, or at any rate a substantial portion of it, 
17,000 rupees, from the original mortgagor,and he ought to have 
applied that money in paying off the mortgage in rgr4, and so far 
asit became necessary in 1921 to pay more than the 17,000 rupees 
that was due to your anceitor's negligence, and therefore we are 
not liable to contribute, because he had a contract with the mort- 
gagor to apply the money. ” TheSubordinate Judge took the view, 
founding him:elf apparently on the case of Mukammad is v. 
Muhkammad Hamid (1), that there was an equitable principle which 
precluded the respondents from insisting on the right of contribu- 
tion conferred by section 82. The High Court, on the other hand, 
took a different view, and held that the appellants were not parties 
to the contract between Sher Singh and the mortgagor for the appli- 
cation of the money, and that the benefit of the contract had not 
in any way passed to tbem, and that in these circumstances the 
provisions of section 82 applied and that the appellants were bound 
to make Cop odon 


(1) (1912) 9 A. Lj. i e 


* The sale was on the sist May, 1914 and sma on the r4th November, , 
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'Their Lordships are of opinion that the conclusion at which the 
High Court arrived is correct, It would indeed be somewhat sur-, 
prising if the result were otherwise, The appellants bought subject 
to the mortgage and paid a price for the property on that footing, 
and their contention really amounts to this, that having paid for the 
property on the basis of its being subject tothe mortgage thty 
ought now to be allowed to have the benefit of it free from the mort- 
gage and that without making any payment tewards the attainment 
of that satisfactory refult, . 

It seems to their Lordships that secti8n 83 is the section that 
governs the crse and that as the Act prescribes the conditioas in 
which contribution is payable it is not proper to introduce into the 
matter any extrinsic principle to modify the statutory provisions. 
The decision in the case to which the Subordinate Judge referred 
may be justified on the footing that in that case there passed to the 
party from whom the contribution was sought the benefit of tbe 
contract by which the money was to be applied, so that he could 
say '' I have a contract which frees me from the liability to contri- 
bution which the section would otherwise impose on me.” No 
such plea is available to the appellanta in this case, They were not 
parties to the contract of the 19th May, rgr4, nor has the benefit 
of that contract passe to them in law or ia equity. 

Their Lordships are of opinion this appeal fails, and they will 
humbly advise His Majesty, accordingly. 

The appellanty will pay the costs of the responden in the 
appeal, : 

H. S. Z. Polak: Solicitor for the Appellants. 

Douglas, Grant and Dold : Solicitors for the Respondents. 


K.J. R. - Appeal dismissed, 
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PRESENT: Lord Alkin, Sir Lancelot Sanderson and 
. Sir Binod Milter, ' 


RATA BAHADUR ee BISHNATH, FASAN SINGH 


VOR f U, , 
RAWAT SHEO BAHADUR SINGH, 
. e.’ 


» [Ow APPEAL FROM THE Cmr Court br Ouns.] 
- . 
Under-proprictary  rights—Oudh— Effect of Geverner-General's proclamation 
confiscating propristary rights in the sell af Ondk. 


1n a sult brought by the plaintiff. Talugdar, as the superior proprietor of the 
village, for a declaration that the defendant had no proprietary or under-propcie- 
tary right in the village, the defendant ploaded that he held under-proprietary 
rights in tho village, which had een gran'ed to his ancestor by the ancestor 
of the plainti 


Held, that the evidence adduced by the plaintif was sufficient to throw the 
onus upon the defendant of proving that he had the under. proprietary rights ir 
the village-which he claimed. 


_ eld, further, on the evidence, that the defendant had discharged the sald 
onw, ' 

Although by the Governor-Genoral’s proclamation of March, 1858, proprietary 
as wéll as tmder-proprietary rights In the soil of Oudh were confiscated and 
passed to the Britlsh Government, by the express®conditions of the re-grant by 
the Government of the fall proprietary rights to the quond owner, the under- 
preprictary rights in the soll (which had been held against the proprietors before 
the confiscation) were likewise restored to thelr respective former owners. 


"Appeal No. 57 of 1918. from a judgment and decree, dated the 
13th December, 1926, of the Chief Court of Oudh, which reversed 
a judgment and decree, dated the 31st August 1925, of the Subor- 
dinate Judge of Rai Bareli. , ~ 


The snit, out of which this appeal arose, was brought by the 
presént appellant, who was the taluqdar of Tiloi The defendant 


(row respondent), was in occupation of the village of Sijni, which : 


formed part of the talaq and was held by. him from the taluqdar 
ata rent which was raised in 1901 to the sum of Rs, 2019, The 
defendant having set up a claim to hold the village permanently as 
proprietor or under-propriator, the talugdar instituted the present 


suit for a declaration negativing this claim, The Subordinate Judge | 


made a decree ‘for the plaintif as prayed, but the Chief Court 
reversed bis decision and dismissed the sujt. 
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The Plaintiff thereupon preferred the present appeal to His 
Majesty in Council, f 

Dunne K. Cn Parikh and B, B. Jeshi for the Appellant, 

DeGrwy ther K. C, and Duke for tho Respondent, > q 

Tbeir Lordships judgment was delivered by . 

. Sir Laneelot Sanderson :—This is au appeal by Raja 
Bahadur Bishnath Saran Singb, who was the plaintiff in the suit, 
against a decree of the Chief Court of Oüdh dated the 13th Decem- 
ber, 1926, which reversed a decree of the Subordinate Judge qf Rai 
Bareli dated the 31st August, 1925. 

In the suit (No, 33 of 1925) the plaintiff prayed for a declaration 
that “ the defendant has no proprietary ‘or under-proprietary right 
in village Sijni, fargana Mohanganj" The above-mentioned 
village lies within the Za/sga of Tiloi, in the district of Rai Bareli, 
and the plaintiff is the owner of the Za/wga, 


In his right of Taluqdar the plaintiff isthe superior proprietor 

of the village, 
. The defendant, Rawat Sheo Bahadur Singh, is in actual posses- 

“sion of the village, and at the time of the suit he was paying to the 
plaintiff a yearly rent of Rs, 2,079, i 

The plaintiff aerved a notice of ejectment upon the defendant ; 
the date of the notice is not clear: but it must have been shortly 
after the plaintiff came of age, which was in March, 1920. There- 
upon the defendant Brought a suit against the plaintiff under 
section 108 (8) of the Oudh Rent Act XXII of 1886, for, contesting 
the notice of ejectment. i * 


The notice ofejectment was based onthe allegation that the 
defendant was merely a /A«Medar of tho village andas such -was 
liable to ejectment by means of a notice, 


The defendant's suit was based mainly on the allegation 
that he held under-proprietary rights in the Pillage, which had boen 
granted to hisancestor by the ancestor of the plaintiff four 
generations ago. 


The Assistant Collector, who heard the suit, decided on the 
sand March, 1923, that the mitter was res judicata as far as the 
proceedings in the Revenue Court were concerned, and he held 
that the defendant could not be treated as an ordinary ‘Ashedar and 
liable to ejectment by notice" until ths Civil Courts come ‘to a 


, contrary finding, ” 


The notice of ejectment, therefore, was set aside. 
e The plaintiff thereupon instituted the present suit in the 
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Colirt of the Subordinate Judge of Rai Bareli on the a8th March, 
1923. 

* The plaint alleged :— 

a, That the defendant has been working asa thekedar on 
behalf ofthe estate for purpose of realising rent, etc., on payment 
of rènt, and he has to ps Rs. 2,019 on account of rent at 
present. ” 

And the prayer was for a declaration as iia stated, 

* The main allegétidns in the written statement were as 
follows‘ 

" Para, 17, This allegation of the plaintiff is quite wrong that 
the defendant has been working on behalf of the estate for the 
purposes of collecting rent, etc., as a mere /AeAedar on payment of 
annual rent, The truth of the fact is that in S4eA/ times Bhawan 
Singh, ancestor of the defendant, had taken part in a battle along 
with Raja Shankar Singh, ancestor of the plaintif, and he was 
killed in theesame battle, After the death of Bhawan Singh, Ram 
Baksh Singh, the brother of the deceased, married the daughter 
of the deceased with Babu Thakur Pershad, son of Raja Shankar 
Bakhsh Singh, At that time Rawat Sarabjit Singh, son of Bhawan 
Singh, was a minor and for this reason Raja Shankar Bakhsh Singh, 
having regard tothe relationship and services of Bhawan Singh, 
gifted the village in dispute under a deed of gift (which was burnt 
in a fire) to Rawat Sarabjit Singh generation after generation. — 

“ Para, 18, That the defendant and, his ancestors exercised 
their proprietary rights, f «., gave land to reyajas{for plantation of 
grovel, allowed muafs and planted groves themselves which exist 
up to the present days, peopled guras and constructed dams, 

“ Para, 1g. That the defendant has been in possession of the 
proprietary powers for the last three generations under a deed of 
gift executed by. Raja Shankar Bakhsh Singh and the plaintiff 
belongs to the fourth degree in the line of Raja Shankar Bakhsh 
Singh. The defendant has got proprietary rights in the milad in in 


dispute. 
“ Para, so, That the defendant and his ancestors have remained 


in proprietary possession for about 125 years -from the date of 
gift on payment of fixed jawa to the knowledge of the plaintiff and 
his ancestors and for this reason also the defendant has got under- 
proprietary Hina in the "ur in M. on account, of adversa 
possession, ' i ue 
Amongst others the two following i issues were stated, 
“q, Whether the plaintiff's ancestor if any made the defendant 
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as his ¢hekedar (or purposes of collection of rent of village Sijni, in 
suit as alleged ? 

* 2, Or whether the plaintiff's ancestor Shanker Singh gifted 
the village in suit to the defendant’s ancestor about 125 years ago, 
conferring under-proprietary rights ? a > 

The learned Subordinate Juige held that ‘ Rawat Sarabjit 
Singh " (who was the ancestor of the defendant) ‘and his descen- 
dants can only be called lessees for the tpurposes of collecting rent 
and doing such other acts consistent with” their status M mére 
lessees from the time prior to the old settlement, " ts 

The learned Judge 'therefoze decided "issue riu favour of the 
plaintiff, and issue 2 against the defendant, 

There were other issues, :o which reference at present i not 


necessary, 
In the result the learned Judge made a declaratory decree 
in the plaintiff's favour as follows :—" That the defendant is neither 


a proprietor nor an undet-proprietor in the village Sija® " 

The defendant appealed, andon appeal the learned Judges of 
the Chief Court held that the defendant had under-proprietary 
Tights in the said village : consequently they allowed the appeal 
and dismissed the suit, From this decision the plaintiff has appealed 
to his Majesty in Council. 

As already mentioned ths plaintiff's case was that the defendant 
was a mete /Askedar of the estate for the purpose of realising rent, 
and it appears that in thee Court of the learned Subordinate Judge 
the plaintiffs plefder stated that he eould not fix the precise period 
of the ¢keka alleged in the plaint, but he submitted that the theta 
was given by one of the plaintiff's ancestors to the defendant's 
ancestor between the first regular settlement and the last settlement, 
"fhe first regular settlement was in 1862, and the second regular 
settlement was in 1892, 


The learned Subordinate Judge did not accept the plaintiff's 
caso as to the date of the Aska he said :— 


* [t appears that there was come sort of keka or lease not of the 
date between the regular and recent settlement as alleged by the 
plaintiff, but of an older date, very probably of the time of Raja 
Shankar Singh prior to the regular settlement, Itis impossible to 
know exactly what the terms of the ‘Asha were, and we do not know 
if it was oral or committed to writing. " 

The learned Judges of the Chief Court disagreed with the above- 

{ mentioned finding and held that the plaintiffs case, viz, that the 
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defendant wasa mere /Aekedar, or collector of rents, had been  , P.C. 
disproved, — 


The learned counsel forthe appellant drew their Lordships’ Raja Bahader 
attention with great care to the eviderce, both documentary Raja Bishnath Saran 
and yertfil, "given both on behalf of the plaintiff and on behalf of Sigh 
the defendant, Rawat aie 

On consideration of the whole of the evidence their Lordships — 
arp of opinion that theedecision of the Chief Court in the above- CE MN CH 
mentioged respect was correct and they are siftisfied that it was not — 
proved that the defendant was a mere /AeAedar with no higher rights 
than those usually held by one in such a position, 

Their Lordships, -howlver, a re of opinion that the plaintiff did 
produce evidence which was sufficient to throw the onus upon the 
defendant of proving that he had the under-proprietary rights in the 
‘village which he claimed, 

` Asalreagy stated the defendant’s case was based upon a deed 
of gift, which was alleged to hava been made by Raja Shankar 
Bakhsh Singh, the ancestor of the plaintiff, to Rawat Sarabjit Singh, 
the ancestor of the defendant, about 125 years before the 
date of the written statement—and which was supposed to have 
been burnt, . 


With ro spect to the alleged deed of gift Wazir Hatan J, was of ‘ 
Opinion that the defendant’s case that there was a written grant was 
not well established, and the learned Chief Judge. came to the con- 
clusion that a grant was made, and that it was pxobably contained 
in a deed but t hat was not proved. 


Their Lerdships are in agreement with the opinionof the learned 
Judges of the Chief Court that the evidence as to the existence of 
the alleged deed of grant and the alleged burning thereof was not 
of such a nature as would justify the Court in relying upon it, and 
^ they are of opinion that in the consideration of this appeal it must : 
be taken that the alleged deed of grant and the terms thereof were E 
not proved, 


The position therefore, so far, is that the plaintiff and the defen- 
dant did not prove the particular cases on which they respectively " 
relied in the pleadings. The plaintiff failed to establish that the 
defendant was a mere /kekedar, and the defendant failed to prove 
the deed of gift on which he relied, ; : . 


The learned Judges of the Chief Court, however, came to the 
conclusion that jn fact there was a grant by Raja Shankar Singh ° 
in fayour of Sarabjit Singh of an heritable | and transferable estate . 


. í, C. 
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P, C  , inthe said village, by reason of which the defendant had under- 
eren proprietary rights, 

Raja Bahadur Their Lordships are of opinion “that the Sondeo of this 
Raja Bishnath Saran matter was open to the Chief Court on the pleadings and issues, as 
Singh stated, and the question therefore arises whether on the * evidence 

Rawat e Bahadir the decision of the Chief Court can be supported, 
aii The learned Chief Judge stated that he was satisfied, on ‘the 


colette’ evidence of Rani Harbans Kuar alone that „the Raja Shankar Singh 
—. did grant the village &ijni to Sarabjit Singh at some time SE fhe 
first quarter of the nineteenth century, , 

Rani Harbans Kuar was the widow of Jagpal Singh, and the 
mother of Surpal Singh, both of whom were predecessors intitle of ,. 
the plaintiff. ” 

The Rani’, evidence was given in January, 1899, in proceedings 
in the Revenue Court, which were instituted- in order to contest a 
notice of ejeciment, which had been given in 1898 by the then Raja, 
Surpal Singh ; the result of those proceedings was tha?the Deputy 
Collector cancelled the notice, 

The statement then made by the Rani was put in evidence in 

_ this suit, 

* Among other things, she said that she had seen the deed of gift, 
and that it was read over to her by one Diwan Rani Din, and she 
went so far as to give tome evidence as to its contents. In view of 
the fact that the learnad Judges of the Chief Court were of opinion 
that the defendang’s case as to the alleged grant in writing was not 
established, an opinion with which their Lordships agree,'it must be 
obvious that it would not be right to base the decision of this case 
solely upon the evidence of the Rani, who had pledged herself to 
such a material part of the defendant's case, which has been found 
to be not established. 

This, however, does not conclude the case, because the Rani’s 

f evidence was by no means . the only evidence on the record and in 

their Lordshipe’ opinion certain facts were proved, which went to 
corroborate that part of the — Rani's evidence on which the Chief 
Court relied, 
The eviderce goes to show that the defendant's ancestors were 
in possession of the village for very many years, and that for at least 
© three generations of the Rawats the plaintiff's ancestors had 
i accepted rent from the Rawats without any interference with the 
* -Rawats’ possession of the village, and as far as their Lordships are 
aware, the rent was at the same rate until, by an agreement of com- 
` : 


^. 


* * 


w QM . 
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promise made in August, igor (to which reference will be made 
presently), the rent was raised from Rs, 1,451 to Re, 2,019. 


The long-continued possession and the payment of rent at the 
same rate during such possession are not by themielves sufficient 
. to decide the case: for such facts, taken by themselves, are 
consistent not only with the defendants case, but also with 
plaintiff's case, 76 


There were, however, in their Lordships’ opinion, other matters 
proved i in the evidence, wifich are consistent with the defendant's 
Case, and which are not consistent with the plaintiff's case, as for 
' instance ; the facts referred to in the report of the Settlement 
‘Officer, Mr. D. C, Baillie, made in 1892, viz, : that the terms of the 
lease aro very favourable, and rights superior to those of an 
ordinary lessee are claimed, but have never been decreed.....ccesses 
Sarabjit, the priginal lessee, made a band across the Nalya, which 
gives a lot of water. Of the wells, three belong to the Rawats, all 
made by Sarabjit Singh............The Rawats have bad full powers 
of owners, and have given permission to plant baghs, etc., but it is 
said they refer to Tiloi for permission, The management and 
sirisin Tuiloi’s name, but the Rawats have actually bad all 
the benefit, ” f I 


It is true that the Rawats djd not claim tQ be recorded as 
under-proprietors at either ofthe  abovg-mentioned settlements, 
as Mr, Baillie pointed out in his letter to the Commissioner of 
Lugknow, dated the x:th August, 1893, Thisis a fact which, at 
first sight would seem to be inconsistent with the defendant's 


case; butit appears that the Rawats were not entered on the | 


record at all, either as under-proprietora, or as ‘éekedirs, or 
tenants, 

There is no doubt thgt the defendant and his m! wero 
in possession at tho time ofthe two settlements, and they should 
have been entered on the record in one or othbr of the above- 
mentioned capacities. 

There must have been some good reason why no record of n 
kind of the Rawats’ possession was made, ; 


It is significant that Mr, Buillie, in 1893, acting as ! manager 
of the Court of Wards, which then had charge of the estate of the 
plaintiff's predecessor, though he considered it would be, difficult 
for the Rawats Lo'prove any permanent right, recommended that 
it was not necessary for the Court of Wards to jake any action 
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to recover possession which bad been held by the tenants’ family 
for 80 years. ` . 

The B oard agreed that existing arrangements should not be dis- 
turbed, and that the Deputy Commissioner should settle terms as to 
the new jama amicably with the incumbent, : 

The rent, as already mentioned, was raised from Rs, 1,451 
to Rs, 2,019 ; this was brought about in August, 1901, by a 
compromise of a suit instituted by the manager of the Tiloi estate 
against the defendant, for a ceclaration that the defendant had 
no proprietary right in the village Sijni, The agreement that the 
rent should be increased was in consequence of the amount of the 
Government revenue having been raised iu the last settlement, 
By the terms of the compromise, the question of the title between 
the parties waa left open and undecided, and it was provided 
that the compromise should in no way affect the title of the 
parties, ' . 

The result, therefore, is that the raising of th» rent payat by 
tho defendant does not affect the question now under consideration. 

In their Lordships’ opinion, there is no doubt that there was a 
grant of some kind to Sarabjit Singh when he wasa boy of about 
5 years old, and it is not suggested that a grant of the kind now 
relied upon by the defendant could not have been made orally at 
the time alleged. The facts that the first grantee was a child at the 
time when the grant Was made, that the interest of the grantee was 
treated as being hereditary, that the predecessora of the defendant 
expended money in making improvements on the land, that they 
exercised full powers of owners in material respects, are some of the 
matters which their Lordships think go to corroborate that part of 
the evidence of the Rani Harbans Kuar which was accepted by tho 
learned Judges of the Chief Court. 

It is not necessary to deal with the evidence in greater ^ 
detail because their Lordships are satisfied’ that there was evidence 
to justify the conclusion at which the Chief Court arrived, ard 
they are not prepared to disagree with the decision of the said 
Court. 

Itis necessary to refer to the fact that by & proclamation in 
March, 1858, of the Viceroy and Governor-General of India, the 
proprietary rights in the soil of Oudb, with a few special exceptions, 
were confiscated and passed to the British Government, The con- 
fiscation would include not only the proprietary pat also the under- 


proprietary rights, 
The Government, , However, by a sanad dated the 35th October; 


Zn . : 
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1869, granted to Raja Jagpal Singb, one “of the plaintiff's 
ancestors, the full proprietary right, title and possession of the estate 
of Tiloi, - 

It Wasa cpndition of the grant that all holding under the Raja 
should be secured by him in the possession of-all the subordinate 
rights which they formerly enjoyed. 

Their Lordships feel no doubt that this condition was observed, 
and that the deferdarft's! ancestors were allowed to and continued 
to enjoy the same proprietary rights under the Raja after the above- 
mentioned grant by the’ Government as they did before the 
confiscation, : : 

In view of the fact that their Lordships agree with the decision 
of the Chief Court that the defendant has under-proprietary rights 
in the village subject to the payment of rent to the plaintiff, it is not 
necessary for them to consider the further question of limitation, 
on which réliance was placed by the learned counsel for the 
defendant, 

Their Lordships therefore are of opinion that the appeal should 
be dismissed with costs, and they will humbly advise His Majesty 
accordingly. 

Watkins and Huafer: Solicitors for the Appellant, 

HT, S. L. Polak: Solicitor for the Respondent. 
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Present: Lord Macmillan, Sir George Lowndes and Sir 
Binod Mitter, 


RAMPATI CHATTERJEE AND OTHERS 
v, 


RAMANI MOHAN SEN AND OTHERS. 


[Ox APPEAL FROM THE Hicu Court or fobtcaruee AT Fort” 
e 


WILLIAM IN BENGAL.] . 


Diluviaded land —Centinuance ef ewner's possession. 
Mere submergence of the land does not necessarily putan endto the owner's 
possession. 


Kumar Basaxia Rey v. Secretary of State for India (1) followed. 


Consolidated appeal No. 44 of 1927 from eight decrees of the 
High Court, Calcutta, dated the 4th December 1924, erhich modi- 
*fied eight decrees of the Court of the Second Subordinate Judge, 
Burdwan, dated the 17th August 1918. 


Raikes K. C. and Menmair for the Appellants, 
DeGruyther K. C. and Dube for the Respondents, 
Their Lordships’ judgment was delivered by 


Sir George Lowndes:—The respondents in this appeal are the 
guinidars of Mouzahs Panuhat and Ekaihat. They filed a series of 
rent suits against the appellants as dar-juimidars holding lands under 
them in these mowsaks. The appellants defended the shits, claim- 
ing abatements of rent on various groundg, and also filed cross suits 
alleging that they had been deprived by the respondents of certain 
lands included in their dar-fwimi leases, and claiming on 
this account an entire suspension of rent, orin tbe alternative an 
abatement in respect thereof, The respondents denied that - 
these lands and certain other lands in respect of which the appel- 
lants claimsd an abatement on the ground of diluvion (all of which 
will be referred to for convenience as “the disputed lands") were 
included in the dunguisis, The claim for suspension was nega- 
lived by both Courts in Indis, and has been abandoned before 
this Board, leaving the question of abatements of rent for decision 
here, Allthe suits were tried together before the Subordinate 
Judge of Burdwan, who allowed abatements under various heads, 
ircluding the claim to the disputed lands *which he held were 

* included in the Zar-2w/mis. On appealthe High Court disagreed 


e «e. (0) 0917) L. R441 A. 601 j 1, L. R. 44 Calc. 858 4 25 C. L. J. 487, 
"4 x *. 
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with the Subordinate Judge as to the disputed lands and reduced 
tho abatements accordingly. 

* The question as to these lands arises as follows. Mouzahs 
Panuhat and Eksihat lie in an area which is from time to time 
subjected'to diluvion by the action of the Bagirathi (Ganges). 
Lands are constantly being washed away and constantly reforming 
on one side or the other of the river, and the boundaries at any 
given time are in congequence difficult of identification, The 
eatliest maps available are those of the Thak survey of 1855, 
three sheets of which are involved in the ascertainment of the 
two mewsaks, Sheet No. 80 delineates an area, the residue of which, 
excluding certain c& iras plots, is showa as appertaining to Panu- 
hat, The residuary area of Sheet No, 5 in the same way i3 shown as 
Ekaihat, There is no dispute that all the residuary lands so shown 
on these two sheets are included in the respective dar-putnis 
ofthe two mowstks, The dispute begins with the third sheet 
which is headed '' Thukdus! map No. 3 of. the accreted chur of the 
River Bagirathi . . . in district Burdwan, Police Station and 
munsi/ Catchary Katwa . . .” Itshows two ckaks or parcels, 
numbered 6 and 15, which belong to Panuhat, and-two chads Nos, 
18 and 19 anda residuary rak which belong to Ekaihat. This 
appears to be the case of both parties, the dispute, being whether 
the whole or only portions of the lands so shown on Map No. 3 
were included in the dar-puini leases. The Subordinate Judge 
says that before him the su/aidars (resporniects) urged that ekaks 
6, 15, 13 and 19 were excluded from the darpbfnais, the dispute 
thorefore covering all the lands on Map. No. 3, Before this Board 
(and apparently also in the High Court), the respondents hava 
confined their contentions to such portions of Nos. 15,18 and 19 
and the residuary chad as were in 1886, when the dar-fulmis were 
created, either under the river as it then ran, or left or reformed 
on the far side of it from the lands shown on sheets 5 and £o, 
and it is only with these lands that their Lordships have to 
deal, 

In 1886 the Jw/nidars wore the Land Mortgage Bank of India 
Ltd., who in that year executed dunputal pottaks of both mousaks in 
favour of the predecessor in title of the appellants, and in 1853 
sold the Zw/wi rights in both sowseds to the predecessor in title 
of the respondents, The respoadents admit that the disputed lands 
were included in the bank's putni and claim title to them under 
their transfer from the bank, but they deny that thay were included 
in the preceding dar-w/mi created by the bank on the ground that 
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P.C. , they were then either totally submerged or cut off by the river 
from the rest of the mousaks, 

It is manifest that this question. must depend primarily: on” 
the terms of soffeks ani Aadw/iyats upon which the appellants hold, 
and it is really upon this point that the two Courts bavo” differed, 
Sir Gesrge Lowndes. as will appear from the following quotation from the judgment -of 
Tae the High Coart ; - 

‘The decision of this question primarily, depends upon a pro- 
per construction of tle two leases. The Subordinate Judgg in his 
judgment observes : ' Though the Kabuligats do not contain the 
area or boundaries, they still contain the significant condition to 
the effect that the area of the lands of wh'cth Dur-putni settlements 
were granted would bs according to the Thak and Survey Map.’ 
He then proceeds to find that certain Chaks in the ;Thak maps of 
different Mouzihs contiguous to the two Mouzahs in question were 
according to the statements on those Thak mips parts of the Mou- 
raha Papuhat and Ekaihat as Chitta lands appertaining to those 
two Mouzzhs and thereupon holds that those lands must be consi- 
dered to have-been demised under the Putni leases. In my opi- 

* . nion, if his premises were Correct, his conclusion would be also cor- 

.  réctand unassailable, The whole difficulty is that there is no 
mention in the Kabuliyats that the areas of the lands would be 
&ccording to the Thak maps." 

The original $5//aks$ and copies of the A&u&wAya/s were prot 
duced at the trial, The Pottaks, which were old and somewhat 
tattered documents were returned to the appellants, Phis was no 
doubt in accordance with the usual practice, but their Lordaifips 
think that care shoull always be taken in such cases to retain 
certified copies on the record. The failure to take this precaution 
inthe present case has added materially to the expense and 
prolongation of this unfortunate litigation, Tha copies of the adx- 
Ayats, which were produced by the respondents, and which were no 
doubt translated for: the use of the High Court, were it is now 
admitted, defective, The Board have before them correct transla- 
tions of the fof/faks and of the registration copies of the kaòwliyats. 

e These have not been objected to by the respondents, and it is upon 
them that the decision must be come to, and their Lordships have 
no doubt that the Subordinate Judge was right in his interpreta- 
tion of them, In each case, the dur-jwfmi purports to be of the 
mowsak as owned and held by the bank without any reservation. 

* Ekaibat being said to include “the rwr reformed after diluvion," 
and in each case it is provided that the dar-puinidar is to " maig- 
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tain intact the area of the said wowsah as ascertained in bighasin , P.C- 

the Z'&aÀ survey and the limits and boundaries as laid down'in the 1939. ` 
survey map." It is admitted that “survey map" in this connection Rámpeti Chatterjoo 


means tlie 7Aaksust maps above referred to, 

It is, in their Lordships’ opinion, clear from these provisions 
that the dr-fu/si leases of 1886 covered all that is shown upon Sir George Lowndes. 
ithe three maps as appertaining to Panuhat and Ekaihat, and this, 
ag stated above, admiftedly includes the disputed lands, In com- 
ing to this conclusion, their Lordships bave*ths satisfaction of 
knowing, from the passage quoted above fromthe High Court's 
judgment, that if the learned Judgea of that Court had had the 
proper materials before thém they would have concurred with the 
judgment of the Subordinate Judge upon this question. 

One other point only need be referred to in this connection. 
It is stated in the judgment of the High Court that the disputed 
lands “are pot situated within the sub-division Cutwa (Katwa), 
or within the district of Burdwan,” and that they " appear not to 
have been in the possession of the Pw/midar at the time when 
the leases were granted," Their Lordships do not thiuk that in 
any case, these consideratio 19 could outweigh orthait the learned 
Judges (if they had had the poffahs and true copies of the Aadwiyars 
before them) would have heli them to- outweigh, the clear terms 
of the documents, But it is atleast possible that this misdescrip- 
tion—if it was in fact a misdercription in 1886, though this has not 
been established before their Lordships—¥as_ taken from “the hedd- 
ing of Thak Map No. 3. With regard to the question of possession, 
their Lordships would be unable to hold that the mere submer- 
gence of the land would put an end to the bank's possession: seo 
' Kumar Basanta Roy v, Secretary of Stats for India (1). 

It has been suggested on behalf of the appellants that the 
question of inclusion or non-inclusion of the disputed lands in the 
dar-putni leases is the. only question outstanding between the 
parties, and that it would follow from its decision in the appellants’ 
favour that the decrees of the Subordinate Judge in all the suits 
should be restored. It is true that this is the only point discussed 
in the judgment of the High Court, but their Lordships are not . 
satisfied that the passage quoted above from that judgment neces- 
sarily catties the implication for which the appellants’ counsel 
contends, Mr, De Gruyther, for the respondents, has raised other = 
questions of considerable complexity which in his submission must 
be decided before a final determination of this appeal can be ° 


(I) (1917) Le R. 44 V. A. 1045 Li L. R. 44 Cale, 858 pag C. L. J. 487. ' ° 
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reache l, but in view of the corclusion to which their Lordships havo 
come upon this part of the case it is only necessary to refer to them 
shortly. 

The potfaks and Aadaliyats fix a consolidated rent for each 
* moxsah, which was arrivéd at after verification of the'grofs collec- 
. tions and they provide for a triennial revision on which the 
dar-puinidars will be entitled to remission of rent of any area found 
to have been washed away, and will be bound to pay additional rent 
for any area found tq have accreted. Upon these provisions itis 
argued that before ary abatement can be allowed on accotint of 
diluvion it must be shown that the diluviated area either was part 
of the rent-producing area in 1886, or upon subsequent accretion 
has been assessed to additional rent, amd this, it is said, has not 
been established in respect of any part of the disputed lands, the 
whole of which according to Mr, De  Gruyther's contention were 
submerged in 1886. 

The larger part at all events of the disputed land# in respect 
of which the Subordinate Judge his alowed abatement of rent 
on account of dispoasession is reformed land falling under the 
residuary chad of  Mouzah  Ekaihat shown on Map No. 3. 
This xr land was takea possession of by third parties, known as 
the Banerjees, but whether by dispossession of the appellants or not 
is loftin uncertainty. The respondents filed a suit against the 
Banorjees asserting their title to the c&wr as being included in their 


^o putni holding. They #ubsequently compromised the suit on the 


terms that the Bafferjoes were maintained in possession paying rent 
for the land to the respondents, As between the appellants and 
the respondents their Lordships have held that these lands are 
included in the appellani’s holding, and it is clear that they have 
been deprived of their use by the action of the respondents. But 
it is now contended on behalf of the respondents that the only 
remedy open to the appellants in respect of this ceprivation is by a 
suit for recovery of possession, and that their claim for abatement 
of rent on this head is wholly misconceived. 


It has not been made clear to their Lordships that these con- 
tentions were formulated before either of the Courts in India ; 
they certainly are not dealt with by the High Court, or even 
referred to in their jadgment, and it may well be that they are not 
now open to the respondents. They are, however, questions of 
some importance and possibly of considerable difficulty, and their 
Lordships think that they ought not to dispose of them without 
their having been momia to tke judgment of the High Court, 


* . 
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and in this view Counsel on both sides concur. Their Lordships * P.C, 
greatly regret that this further prolongation of an already protracted e 
litigation should be necessary, but they feel that under the circums- 
tances it iy unavoidable, They will, therefore, humbly advise His 
Majesty that the decrees of the High Court in all the suits should be Pamani Mohan Dun 
set aside, and that the case should be remitted to the High Court Sir George La Lowndes. 
for the consideration of the following questions if in the opinion 
of the High Court they* are properly open to the respondents, 
viz, oi ° 

(1) Whether it is established that tho lands in respect of which 
abatement of rent was decraed by the Subordinate Judge were not 
taken into account in fixing the rents to be paid under the 
dar-puini leases, and if so whether no such abatement should be 
allowed ; and 


(2) Whetherthe appellants having been dispossessed of part 
of their holding abatement of rent can be awarded to them in 
respect thereof ; 


and to pass such decrees in the said sults as may be just and 
proper, 


193o- 
— 
Rampat Chatterjee 


The respondents must pay the costs of this appeal, The ; 
costs of the appeals in the High Court will be dealt with by that . 
Court after the further hearirg. 


Watkins and Hunter: Solicitors for the Appellants, 
W. W, Bex & Ce: Solicitors forthe Respondents, - | 
K, Í R, ` Appeal allowed, 
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Paxskmr: Lord Tomlin, Lord Thankerton and Lord 
Russell of Killowen, 
AHIDHAR GHOSH 


v. 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 


* 9 


. [Ox APPEAL FROM THE HIGH Coury or JUDICATURE 
AT Fort WiLLIAM IN Bzxoar.] 


. 
Land Acquisition Act (I of 1894), secilen 23— market salua Presumpilen under 
section 557 (d), Calcutta Municipal Act (II, B. C. of 1899)~—Valuation of 
, preperty— Interference by Privy Ceuncil, when justifiable. i 

In respect of compulsory acquisidon of land by & Municipal authority, tho > 
market value of the land for the purposes of the Land Acquisition Act, 1894, 
section 23, shall, ia the absence of any evidence tothe contrary, be presumed 
to be twenty fire times the annual value of the property as entergd in the Muni- 
cipal Assessment Book, [vide section $57 (d), Calcutta Muaicipal Act, 1899]. 

Held, that under the circumstances of the present case, the presumption under 
section 557 (d), prevailed. 

The Judicial Committee will not, as a rule, interfere with judgments of Courts 
in India as to matters Involving msee valuation of property and the like, unless it 
can bs shown that the judgment proceeds on a wrong application of principle or 
overlooks or misapplies some important point iu the evidence. Thaton the 
balance of evidence it would be possible to reach a different conclusion, is not a 
sufficient ground for theig Lordships’ interference : Narsingh Das v, Secretary 
of State for India in Council (1), relied on. 


Appeal No, 26 of 19:9 from a decree of the High Court, 
Calcutta, dated the 23rd May, 1927, which varied a deoree which 
had been made by the Special Land Acquisition Judge, 24-Perganas 
on the 18th March, 1925 0a a reference made under section 18 of 
the Land Acquisition Act of 1894. 


Tho Special Judge having enhanced the award made by the ° 
Land Acquisition Collector, the Secretary of State for India 
‘appealed to the High Court. The Judge’s finding as to the market 
value was based entirely o1 the evidence of an expert witness, 
Mr, Johnstone, The High Court having rejected this evidence 
upheld the award of the Collector, concluding their judgment as 
follows :— 


* There is only one other piece of evidence in the case and it is 
important, Under section 557 of the Calcutta Municipal Act, 


* (Act IIL of 1899) the market value of the land for the purposes of 


(1) (1924) L,R 52 I. A 133 ih, L, R. 6 Lah. 69 (P. C). 
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acquisition shall, until the contrary is shown, bs presumed to be 
twenty five times the annual valus of the property as entered in the 
assessment book, Inthe absence'of any evidence in the case it 
seems to ys that this would be a safe guide in ascertaining - the 
value. ” 

From the said decres of the High Court the present Appeal 
was preferred to His Majesty in Council, 

JIDéGruyther K. C, and Due for the Appellants. 

Duns K. C, and Wallach for the Respondent, 

DeGruyther K. C.: Tho evidence produced on behalf of the 
appellant established that he was entitled to the amount awarded: by 
the Special Land Acquisition Judge: The presumption under the 


Calcutta Municipal Act had besn mié$applied by the High Court. ` 
The evidence of our expert witness was sufficient to rebut the 


presumption, 

[Lord Tomlin: The ónly question involved inthis appeal is 
one of valuation of land, and all necessary principles applicable were 
considered and applied by the High Court, Under these circum- 
stancss the Board does not usually interfere: Narsingh Das v. 
Secretary of State (1)). 

Counsel for the Respondent were not called upon, 

Their Lordships’ judgment was delivered by : 

Lord Tomlin :— This is an appeal from a judgment and decree, 
dated the 23rd May, 1927, of the High Cou of Judicature at Fort 
William ia Bengal, by which a judgment and decrees dated the 18th 


March, 1928, of the Special Land Acquisition Judge at Alipur was ` 


varied, 

' The nature of the case is this: The Municipality of Calcutta 
required certain landin Michael Dutt Street in Calcutta, and 
accordingly invoked the macbinery ofthe Land Acquisition Act, 
1894, forthe purpose of securing the property. Under that Act 
anybody seeking to acqufre land sets the Government Collector in 
motion by means of a number of declarations and notifications 
which need not be specifically referred to, Uader Section tr of the 
Act, on a day which the Collector fixes, the Collector proceads to 
inquire into the objections, if any, raised by the persons interested. 
He inquires into the value of the land and the nature of the interests 


therein, It is his duty- to make an award as to the trus area of the" 


land, the compensation which io his opinion should bs allowed for 
the land, and the Aphsrsongen of the companion among the 
persons interested. 
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Section 18 provides :— 

“ Any person interested who has not accepted the award may by i: 
written application to the Collector, require that the matter be 
referred by the Collector for the determination of the Court, 


whether his objection bs to the measurement of the land, the . 


amount of the compensation, the persons to whom it is payable-or 
the apportionment of the US QE among the persons 
interested, " t 

Under Sub-section (2) of tho sams section the ipsius must 
state the grounds on which objection to the award is takon. "Then 
the matter goes to the Special Land Acquisition Jujge, and under 
Section 23, Sub-section (1), in determining the amount of compen. 
sation to be awarded for the land acquired under the Act the Coart 
haa to take into consideration the market valu» of the lanl at the, 
relevant date, 

Section 15, Sub-section (r), provides :~- 

" When the applicant has madoa claim to compensation pur- 
suant to avy notice given under Ssctiong the amount awarded to 
him by the Court shall not exceed the amount so claimed or be less 
than the amount awarded by the Collector uader S:ction rr, " 2 

. It is necessary also to refer to the Cilcutta Municipal Act of 
1899. Section 557 of that Act provides :— : . 

“ Any land or buildings which any municipal authority fs autho- 
rized by this Act to acquire may be acquired under the provisions of 
the Land Acquisition Act, 1894, and for that purpose the.said Act 
shall be subject to the following Amendments, ” ° 

The amendments include on» [Sub-section (d)] to this effect— 

“ The market valce of the land or building shall until the con- 
trary is shown be presumed for the purposes of the said clause first 
of Sub-section (1) of Section 23 " (i, «., of the Land Acquisition 
Act, 1894), " to þa twenty-five timasthe annual value of the pro- 
perty as entered in the assessment book presoribed by this Act, ” 

Under the Calcutta Municipal Act provision is made for the 
maintenance of a book in which the assessment of lands and 


buildings are entered, and Section rsz ofthe Act defines how the f 


annual value of the buildings and lands is to be accertained, 


What happened was this: The Collector in due course, made an 
award, and the amount of his award was Rs, 69,773 for the land, 


Theres was sometbing else awardel in respect of the structuras, ` 


The appellant, who was interested in the land? was dissatisfied with 
“the award, and under Section 18 he claimed a reference to the 


. Special Land i d Judge, The matter accordingly came 


2n ; 
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before that Judge, and evidence was called before him, and he 
ultimately awarded Rs, 81,773. In making that award he proceeded 

* upon the footing of accepting the evidence of a Mr. Johnstone, a 
civil engineer, who was called as an expert by the persors interested 
in the laid," and who gave evidence asto the valus of the land, 
"The Special Land Acquisition Judge accepted Mr. Johnstone's 
figures with one variation, namely, an increase in the amount of 
‘certain deductions by qubstituting fora 6 percent, basis a ro per 
cent, basis, 

An appeal was takengo the High Court, aud the High Court 
reversed the judgment of the Special Land Acquisition Judge and 
affirmed the award of the*Collector. In doing that they proceeded 
upon the footing (1) that they were not prepared to accept the eyi- 
dence of Mr, Johnstone, and that the presumption which arises 
under Section 557, Sub-section (d), of the Calcutta Municipal Act, 
1899, therefore operated ; ani (2) that though the amount awarded 
by the Collector exceeded the amount calculated in accordance 
with the presumption his award must stand having regard to 
S:ction a5, Sub-section (1) of the Land Acquisition Act, 1894. 

The principles which govera their Lordships’ Board in dealing 
with questions of this kind wer. stated by Lord Buckmaster in the 
case of Narsingh Das v, Seeretary of Stats for India ia Counzil (1). 
Io the judgment this pasiags occurs at pags 135 :— 

“ The matter therefore must b» considered and determined in 
the same manner as if it were a juégofnt from a decree in an 
ordinary syit, but it has been repeatedly laid dota by the Board 
tbat ia such cases they will not interfere with jadgments of Courts 
in India as to matters involving valuation of properly and similar 
questions, waere knowledge of the circumstances and of the district 
may have An important bsariag oatho conclusion reached unless 
there is something to show not merely that on the balance of 
evidence it would b» posiib'e to reach a different conclusion but 
that the judgment cannot bssupportel as it stands, either by 
reason of a wrong application of princip'e or because some important 

`- point in the evidence has been overlooked or misapplied”. 

An ex uni ation of the jaigmants of the High Court shows that 
they had before them in regard to value the evidence of Mr, Jobn- 
stone and no other expert evidence at all, that they considered and 
criticised Mr, Johnstone's evidenc», and that in the ond they cams 
to the conclusion tha, they cou'd not accept his view as to value, 
Further, there being ne evidence of value other than Mr, Jobo- e 


(1) (1924) L. R. gal. A. 133. 
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stone's evidence, they took the view that in those circumstances the 
presumption must prevail, 

. Their Lordships are of opinion thatit has not been made out 
that there was any wrong application of principle by the High Court 
in the rejection of Mr, Johnstone's evidence or that afy Smportant 
In these çir- 
cumstances their Lordsbips are of opinion that they are not ina 
position to disturb the conclusion at which the High Court arrived, 
The appeal must be dismissed with coss," Their Lordships will 
humbly advise His Majesty accordingly. | * _¢ 

Watkins and Hunter; Solicitors for the Appellant, 
Solicitor, India Office; Solicitor for the Respondent. 


Appeal dismissed, 


APPELLATE CIVIL: 


Before Mr, Justice S, N, Guha, 


z RAJENDRA NATH CHANDRA AND ANOTHER 
y 5 » . Š 


e. v, 
DINU PRODHAN AND OTHIEZS.* 


"Hjechment — Morigages in possessio y — Tenanit settled by the morigegee — Mert- 


gage deed noi taking away móripagees right io establish nen Princ 
of mérigage—Tenants, ij Hable te be evicted as trespassers 


A mortgages in possession for a limited psdod Is not entitled’ to create an. 
interest which was to continue after the termination, of his period of possession. 


But whore the mortgage deed did not stand In the way of tenants being 
settled on the mortgaged land by the mortgages the tenants so settled cannot be 
evicted as mere trespaseprs on the redemption of the mortgage, 


Binad Lal Pahrashi v. Xaln Pramanik (1) followed. 
1 ‘Appeal by the Plaintiffs, 


. * Appeal from Appellate decrees No. 1665 of 1998, against the decree of Babu 


` Nishikanta Guha, Subordinate Judge, 3rd. Court, Midnapore, dated the ith 

` February, 1918, modifying that of Babu Surendra Nath Mitra, Munsiff of Danton, 

dated the 41st July, 1926. ` 
(i) (1893) L. L. R. s0 Cale, yo8. : 


. 
. . 
. 
. 


^ 


.* Mr, Gopendra Naik Das for the Appellants. 
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Suit for kkas postession on declaration of title. 
The material facts appear from the judgment. 
. Messrs, Santosh Kumar Pal and Sukumar Hasra for the 
Respondeats,* 
"C. A, Y. 
The following judgment was delivered by 


Guha, J :—The Courts below have agreed in their decitioó 
on'the question of the 3 plaintiffs’ title to the lands in suit ; they have 
differetl'however on the qgestion as to whether the plaintiffs were 
entitled to &kas possession, The plaintiff.’ suit as laid was resisted 
.by the defendant No, 1 and so far as claim for Á&as possession 
was concerned it was pleaded that he had acquired right of occu- 
pancy in the lands, and was not therefore liable to be evicted 
asa trespasser, An issue was definitely raised on the quer 
tion of Akas possession, namely, Issue No. s. The trial Court 
mainly on fhe interpretation of the mortgage deed, Ext. x in 
the suit, came to the conclusion that the . plaintiffs who have 
stepped into the shoes of the mortgagors were entitled to such 
Jas possession as the mortgagors themselves were entitled to, 
‘under the terms of the document. Tbe Court of appeal below on a 
reading of the document has held that it could not be said that by 
the terms of the mortgago bond Ex’, I, there was no right in the 
mortgagee to establish tenant on the land, In that conclusion 
I agree. The document did not prevent tae mortgagee from setil- 
‘ing tenants in the land, and there was no stipulatibn for keeping 
the.land in his kas possession during the period of the mortgage. 
It may be accepted as a general proposition that a mortgagee in 
possession for a limited period is not entitled to create an interest 
which was.to continue after the termination of his peiiod of 
possession ; but the position in the present case being that the 


° mortgage deed Ext, 1 did not stand in the way of tenants being 


settled on the land, the “tenant so settled’ whosé interest án. the 
land was well defined under the law, could not be evicted without 
recourse being had to the provisions of law applicable to the evic- 
tion of a tenant in occupation. If the tenant on the land had 
obtained possession froma person who was. himself in possession 
of the land at the time when the tenant was so settled, and there 
was no absence of good faith in the settlement the claim . for: Aas 
possession could very well be resisted on the strength of the prin- 


ciple enunciated in Hinad. Lal Páhrashi's case (1) and the-tenant » 


(t) (1893) I. D. .R. 30 Cale, 708, 


. l ‘ i Ae 
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on the land would be protected from eviction a3 a mere 


trespasser. 


The above is the footing upon which the case appears to hate 
been argu:d in the lower Court, and that is the aspect of the case 
that has been presented in the grounds of appealto Phis Court. 
On the interpretation of the mortgage bond Ext, r, the positiqn is 
abundantly clear that the defendant No, -1 was not a trespasser 
on the land and was not liable to eviction as claimed in the suit, 
He is a person who lawfuly came to be in possession as a tefant 
under the mortgagee for a term, and there was nothing to support 
the position that he was to be ejected on the redemption of the 
mortgage. The clear recitels in the document would not Isnd support , 
to such a contention as is acvanced on behalf of the plaintiffs, 

It has further baon argued that the provisions contained in . sec- 
tion 6o and section 62 of the Transfer of Property. Act would entitle 
the plaintiffs to a decree for kkas possession as claimed in the suit, 
It need only be stated that the mortgagor may be entifled to posses- 
sion under the law, but there is nothing contained in any of the 
provisions referred to: above, which in any way militetes against 
the position that the morigagor was in the present sult, entitled to 
such possession as the land was capable of, in visw of the fact that 
in accordance with the terms of the mortgage, there was tenant on 
the land, as against whom there could not under the law be any 
decree for ejectment on the ground of his being a trespasser, 


-As I have indicated diready, I agree with the view taken by the 


Court of appeal bslow that it could not be said that by the terms of 
the mortgage bond Ext. r there was no right to settle tenants onsthe 
land, and the tenants so setilel have acquired rights, which rights 
have to be resp:cted when the mortgagor or person claiming through 
the mortgagor asserts his right to recover possession. Khas posses 
gion miy not be.possible in a case Lks the present ; the plaintifa. 
to get possession by realisation of rent from the defendant No. EC 

A question relating to the good faith in the matter of settling 
defendant on the land, was. raised .by the learned  Alvocate 


-for the appellants, There is nothing to show want of good faith, ia 


the present case, on the terms of the document Ext, x, and where 
the defence was that the tenant was in possession even before the 
settlement by the mortgages. , 
I have no hesitation in coming to the conclusion -that the view 
taken by the Court of appeal be'ow in the case is correct, The 
appeal therefore fails, and is dismissed with costs, 


D. K, R, : "Appeal dismissed, 


ph : ` . 


Vor. LII) HIGH court, 
i OIVIL REVISION. 


Before Mr, Justice Sukrawardy and Mr, Justice Grakam, 


"m LACHIRAM 
© v. 
THE HON'BLE MAHARAJADHIRAJ BAHADUR SIR 
. RAMESW'AR SINGH AND OTHERS,* 


* 
Valuatién-— Sale proclamation—Givil Procedure. Code (Act V ef 1908), O. at, 
R. 66 (2) (e) — Material fer purchaser io huew—Value of properiy ta be 
e sld—Difference of valuations betwen partics—Executing Court, duty of-— 
Anguiry, tf fo be elalorate— Trouble and expense. 


Value of tha property to be sold as estimated by the Court is a plece of 
very valuable information which helps the intending purchaser to form an idea 
of the pike which he is prepared to offer for tho property. 


An executing Court will not be discharging its duty properly if It evades an 
fnvestigatlon into an approximate value of the property to be sold. 


Where the valuation of the property to be sold as given by the decree-hol- 
der was stated by the judgment-debtor as gromly undervalued anda certain 
valno wasstated by tho latter and the Court directed tho valuations mentioned 
by the decree holder and the judgment-debtor to be Inserted Inthe sale procla- 
mation, without any enquiry : 


Held, that though the enquiry need not be an elaborate one, it should be 
made by the Court j it should not be shirked on tte ground of trouble and - 
expense. 

The valuo thet was to be put In the sale proclamation should be the value 
estimated by the Court and not what the parties stated to be. If the Court 
was ratified that the value mentioned by the decree-holder or the judgment- 
debtor was &pproximately correct, it should be put in the sale proclamation as - 
the valao fixed by the Court’; and, if [t was satisfied that some other value ought 
to be put there, it should try to ascertain what that value should be. 


-o Saadaimand Khan v, Phul Kuar (1) ; Saurendra Mohan Tagore v, Hurrud 


Chand (8); Lachman Parthad v. Ganga Perthed (3) ; Munshi Raghunath 


Singh v. Hasari Sahu (4) and Befoy, Singh Dndhuria v. Ashutosh Gessami o 
referred to. 


` Application for Revision aider section T of the Code of Civil 
Procedure by the Judgment-debtor, 


Civil Rule No. $70 of 1938, against the order of the Subordinate Judge, add ` 
Court, of 24-Parganas at Alipore, in Miscellaneous Case No. 95 of 1927, dated 
the Irth February, 1918. ] 


(1) (1898) L, R. ag, A. 146 ; 1. L, R. a0. All. 412, a C. W. N. sso 
(2) (1907) 11 C. W. N. 54a. (3) (1910) 15 C. W. N. 713. 
(4) (1917) 8 Pat. L. J, 130. . CA (1923).28 C. W. N, 552.. 0 © 
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Value of the property to be sold. to bs inserted in the sale pro- 
clamation. . 


o 


The material facts are stated in the judgment, 
Messrs, Susendra Nath Guka and Pares Chandra Mitler for 


the Petitioner. . 
Messrs, H, D. Bose. Amulya Chandra Ses and Profulla Kumar 

Guka for the Opposite Party. se , 
The following judgment was delivered : *. 


This Rule is directed against an order of the Sábordicsis 
Judge of 24-Parganas datei ths rrth Febrairy 1928 directing the 
valuations mentioned by the decree-holder and the judgment-deb- 
tor of the property to be sold to bs insertel in the sale proclama- 
tion, The property intended to be sold is a mill of the julgmen:- 
debtor and the decree-holder valued it at Rs, 4,124,000. The judg- 


: ment-debtor's case was that it was at different times “estimated by 


experts and that its present value was Rs, 14,006,009, This matter 
came up before the learned Subordinate Judge when he passed 
the following order: ‘The pstitloner Lasmiram examined himself 
and none else. The decree-holder did not eximine any witness, 
The valuation as given by the decree-holder is Rs, 4,24,000, The 
valuation given by the judgment-debtor is Rs,14,00,000. Without 
making any elaborate enquiry into the valuation which cannot be 
made without a good Heat of troubla and expense it is deemel. 
proper thatthe ‘valuation given by both parties be put in the 
sale. proclamation. The-learned Advocate of the decree-hokder 
has no objection to that, Hencs the order of the Court is that let 
proclamation of sale be issued putting both valuations as given by 
the decree-holder and the juigmont-debtor.” , i 

_ Agaiast this order it is contended that the learned Subordinate — 
Judge is wrong in refusing to enter into an enquiry as to the proper ` 
valuation of the property to be sold and directing the valuations as. 
given by the judgment-creditor and the judgment-debtor to be im 
serted inthe sale proclamation, We think that there is consider- 


able force in this contention, Itis true that the Civil Procedure. 


Code does not make it incumbent upon the executing Court to 
insert the valus of the propsrty to be sold in the sale proclamation. 
But under order ar rule 66 (a) (e) the proclamation shall 
contain everything besides the amount of the .debt &c, &c., 
which the Court considers material for a purchaser to know in 
otder to judge of the nature and value of the property. It 


"e e cannot ig denied thd the value of the property to be 


* " 
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sold as estimated by the Court is a piece of very valuable 
information which helps the intending purchaser to form an idea 
of the price which he is prepared to offer for the property, In 
the case of Saadatmand Khan v. Phul Kuar (1) their Lordships 
of the Judicial Committee suggested the course which ought to be 
foHowed by the executing Court in circumstances like the present. 
Their Lordships realise that itis not expressly enjoined upon the 
executing Court to mention the value of the property but they 
tay thay if it considers a fact to be material which should bs 
mentioned in the sale proelamation—{and the valuation of the pro- 
perty is a very material fact) such fact should be stated as fairly 
and accurately as possible, In the case before their Lordships the 
value given in t esale proclamation was much below what was 
subsequently found to be the real value. In consideration of that 
fact they observed : "it must have been possible to state the 
value of this property with very much greater approach to fair- 
ness and accuracy than was done in the proclamation." This 
obseivtaion of the Judicial Committee has induced Courts here to 
hold that the executing Court would not be discharging its duty 
properly if it evades an investigation into an approximate value of 
the property to be sold. In this Court this view has been adopted 
in several cases of which reference may be made to Saurendra Mo- 
han Tagore v. Hurruk Chand and others (2). The facts are not 
similar to those in the present case but the observation made by 
the learned Judges is to this effect: “Whether ghis clause” [refer- 
ring to seotion 287, clause (c) of the old Code] "requires that the 
våiue should be stated in all cases or not, the Court has in the 
present instance elected to state the value in the sale proclamation 
and bas thus considered that element to be a:material one, If in 
the opinion of the Court it is material, the value must be stated 
with approximate accuracy. For that purpose it may be and in 
some cases it will bs necessary for the Court to make an enquiry 
in order to arcertain what the value of the property really is and 
this will be necessary in such a case as the present one, where 
there is conflict between the value placed on the property by 
the judgmentdebtor and that by the judgment-creditor," . The 
same view was adopted in Lachwan Pershad vw, Ganga Pershad (3) 
where the following observation was made: “In circumstances 
such as those which have occurred in the present case, where an 
application is made by a debtor objecting to the value of the pro- 


(1) (1898) L, R. 25 Il, A, 145; 1. L. R, 20 All. 41252 C. W. N. sso. 


The Hon'blo Maha- 
rajadhira] Sir 
Rameswar Singh. 


(3) (1907) 13 C, W. Na 541 d3) (1910) 15 C. W, N, 7134 e" 
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Civa. -* perty as stated inthe sale proclamation, it is certainly the duty 
1928. of the Court executing the decree to make an enquiry and to satis» 
fy itself that the amount atated in the sale proclamation is substan- 
v. tially correct" This question was carefully oonsidered by the 
perde d Patna High Court in the Full Bench case of Munshi RagAwmalA 
Rameswar Singh. Singh v. Hasari SaÀw (1) where the view as expressed in the 
pe above cases by this Court was unreservedly adopted under circum- 
stances on all fours with the present casó. *The last case upon 
the point is the case of of Befoy Singh Dudhuria v, Ashutosh, Gos- 
sami (2). It has been held there that itis proper that the Court 
should dy to arrive at a fairly accurate value of the property to be 
mentioned in the sale proclamation in order to enable the pur- 
chaser to judge of the nature and value of the property but it 
cannot be laid down as an imperative rule of law that it must be 
done in every case, We agree with the observations made in that 
case, We take this occasion to deprecate the practica which is 
becoming common of evading the responsibility which undoubted- 
ly reste on the Court, 
In the circumstances of the present case, we think it desirable 
that an enquiry should be made by the Court below and that the 
* enquiry should not be shirked on the grounds mentioned by the the 
i learned Subordinate Judge, namely, trouble and expense, We do 
not suggest that this enquiry should be an elaborate one but there 
should be an enquiry,and the value that is to be put in the pro- 
clamation should,be the value estimated by the Court and not 
i what the parties state to ba, If the Court is satisfidü that the 
value mentioned by the decree-»older or the judgment-debtor is 
approximately correct it should be put iu the sale proclamation as 
the value fixed by the Court ; and if it is satisfied that some other 
value ought to be put there it should try to ascertain what that 
value should be, ° 
; In this view we make the Rule absolute? set asido the order of 
the Court below and send the case back to it to be tried accord- 
ing to law. The petitioner is entitled to the costs of this Rule, 
We assess the hearing fee at 5 gold mohurr, 


wrt 
Lachiram 


. Let the record be sent down as early as possible, 
A. T. M, Rule made abgolute, 
d (1) (1917) 8 Pat. T, J, 130. (2) (1953) 38 C. W, N. sss. 
Y^ . id 
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Bafore Mr. Justice Suhrawardy and Mr. Justice Costello. 


AKHLA KULLA CHAUDHURY AND ANOTHER CRIMIMAL, 
. v. 1930. 
Py Arent 
EMP EROR.* May, 15. 


Sanciien—Criminal Procedure Code (Act V of 18981, Secfions, 475, 195 (1) 
( )— Complaint in respect of offences covered by Section 195 (1) (3), ‘whether 
to be confined against parties to a proceeding before Couri—Offence com- 
mitted ‘in’ or ‘im relation’ le a proceeding Pereons ioi parties te the pró- 
cording before Couri—C our? s jurisdiciim-—Indiam Penal Code (Aci XLV of 
1860, See. 217. 

The Court may make a complaint against a person under section 476 Criminal 
Procedure Code for an offence under section 211 Indian Ponal Code if it is of 
opinion that the proceeding bafore the Court was caused to be started by that 
person though he was not « party to a proceeding before it. i 

King Emberer v. Syed Khan (1) followed. 

An offence may be committed by a person i». relation to a judicial procoed- 
ing though he may not bea party to the proceeding or though it may not 
have been committed by that person in a judicia! proceeding. A 

Application for Revision under section 435 of the Code of Cri- 
minal Procedure by the Accused, 


Proceedings under section 476, Criminals Procedure Code. for 
offences under sections r20 B-211, 193, 466, 4660109 Indian Penal 
Code. 
The material facts will appear from the judgment of the 
Court. ; 
Mr. Manindra Nath Banerjes for the Petitioner, 
Mr. Lalit Mehun Sanyal for the Crown, 
Mr. Sures Chandra Talukdar for the Complainant, 
The judgment of thé Court was as follows : . 


This Rule has been issued on the ground that the petitioner 
not having been a party to any proceeding before the Magistrate 
who made the complaint against him under section 476 Criminal 
Procedure Code the case instituted against him on such complaint 
should be withdrawn. The fact is that the petitioner was the 


*Crim!na] Revision No 1452 of 1939, against the order uf J. De, Esq, Seseions . 
Judge of Bankura, dated thf 26th August, 1939, affirming the order of Mr, D, R. 
Ghose, Depaty Magistrate of Bankura, dated the 7th November, 1988. ° 

(D) (1925, 1. L R 3 Ran. 303. » 
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Sub-Inspector of Gangajalbati Police Station in the District of 
Bankura, One Jugal ‘Kishore Singh a constable lodged a first 
information report with the petitioner against certain persons’ 
charging one of them with escaping from his lawful custody and 
the others for rescuing him. This information was enquired into 
by a superior officer to the petitioner who found it to be false and 
concocted with the help of the petitioner and others, Mr, Bell, 


`- Superintendent of Police, Bankura, then lodged a complaint in 


Court under Section arr Indian Penal Code against all the persons 
concerned ircluding tbe petitioner. Jugal, Kishore filed a protest 
petition and the case was enquired into and ultimately dismissed 
as false by the Deputy Magistrate Mr, D, R. Ghose. Mr, Ghose on 
dismissing Jugal Kishore’s complaint asked the petitioner and 
other persons to show cause why they should not be prorecuted 
under certain gections of the Indian Penal Code. On considering 
the cause shown the learned Deputy Megistrate made a complaint 
against them under section 476 Criminal ProcedurB Code for 
offences under sections 120B-111, 193, 466, 466-109. There was an 
appeal by the petitioner to the Sessions Judge of Bankura against 
the order made by the Deputy Magistrate under section 476B. 
The learned Judge in a careful and lucid judgment dismissed the 
appeal but made ccrtain slight alterations in the order made by the 
Deputy Magistrate, The petitioner moved this Court and obtained 
this Rule on the ground that he was not a party to the proceeding 
before Mr, D. R, Ghost and that officer had no jurisdiction to make 
a complaint agaist him under section 476, Before proceeding 
further it may be noted that the petitioner has raised an argumant 
before us which is more academical than of any practical impor- 
tance. If we set aside the complaint against the petitioner made by 
the Court under section 476 the result will be that Mr. Bell's com 
plaint existing against the petitioner wil proceed, But ss tho 
point has been raised and strenuously argued it is necessary to 
give our opinion on it Wo have already held in giving our deci- 
sion in Criminal Admitted Appeals Nos. 934 and 935 of 1929 
decided on the sth May last that the Court may make a complaint 
against a person under section 476 for an offence under section arx 
Indian Penal Code if it is of opinion that the proceeding before 
the Court was caused to be started by that person though 
he was not a party to a proceeding before it, Here we 


‘wo may shortly give our reasons for that view. We have 


expressed therein, (i) under section arr Indian Penal Code a per- 


son who institutes, and also a person who causes tb be instituted, 
. 
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a criminal proceeding which is proved to be false may be progecut- 
ed for an offence under that section; and under section 195 Criminal 


~ Procedure Code claure (4) à person who abets the commission of 


an offence may also be prosecuted under that section, (i) Section 
476 does not speak of a party to a proceeding, It says that the 
Court can order further enquiry in a criminal case in respect of 
any offence referred to in section 195 (1) (b) (c) which appears to 
have been committed i in or in relation to a proceeding in that Court, 


"The words ‘in’ ‘in relation to’ must be given their meaning ; other- 


wise tere is no senso in, using those words, An offence may be 
committed by a person £e relation toa judicial proceeding though 
he may not be a party to the proceeding or though it may not have 
been committed by that person f# a judicial proceeding. (iii) The 
offences with which the petitioner is charged are covered by section 
195 (1) (b) which are not restricted to the’ party committing the 


‘offence in or in relation to a proceeding in Court which is similarly 


worded as section 416. A different consideration may arise in 
respect of an offence mentions in ‘clause (c) of section 195 (1). 
We are fortified in this view of ours by a Full Bench decision 
of the Rangoon High Court in’ King Emperor v, Syed 
Khan (1). 

The distinction seems to be this that if a false information is 
lodged to the police with the conspiracy of several persons then 
all of them may be prosecuted for lodging false information, If 
the person who lodges the information Boos to the Court without 
the assistance or collusion of the abettors the Court may not have 
jufisdiction to order prosecution of the persons other than the 
man who actually gave the informatior, But where it is apparent 
that several persons combined together to lodge a false information 
with the police and also lay a false complaint in Court the Court 
will have the power to pass orders against all the persons under 
section 476 who had thua conspired, The case law on this point is 
not very clear as will appear from the judgment in the case of 
Jadu Nandan Singh v. Amperor (2) where all the cases have been 
noted ; but it isto be noticed that the preponderance of judicial 
opinion is that in cages coming under section 195 (1) (b) the Court 
has authority to order the prosecution under section 476 in respect 
of offences mentioned therein whether committed by a person to a 
proceeding or by a person not apparently connected with the 


e 
(à) (1925) 1. L. R. 3 Ran. 303. 
(2) (1909) I. L. R, 37 Calo. 250. 
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proceeding. In Dkarwadas Kawar v. King-Eeigeror (1) sahction 
was given for the prosecution of two persons on the allegation that 
they bad instigated the complainant to lodge a false information, 
That order was set aside by this Court on the ground that the 
information was lodged only before the police and tMerefore the 
Court had no jurisdiction to sanction the prosecution of those per- 
sons, The decision of the Court did rot rest on the ground that 
the party against whom sanction was given was not a party to the 
proceeding. For these reasons, we are of opinion that the order 
passed by Mr, D, R, Ghosh, Deputy Magistrate directing the prose- 
cution of the petitioner was passed with jurisdiction. This Rule 
therefore will stand discharged, : . 
As the proceedings have been so long protracted as remarked 
by the Sessions Judge we expect that action in the matter will be 
taken at onc». Let the record be sent down at once, 
D, K, R, Aude discharged, 
. 


(1) (1998) 7 C. B. J. 373. 
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° Bafore Mr. Justice D, N; Milter and Mr. Justice Patterson, 


* GHHOTA MURARI MOHAN PANDA sm 


$ v. d : 1930. 


PROTAP NARAIN PANDA AND OTHERS. ` d 
7 Tune, 5. 


Rechgnition — Tenancy — Witkdrawa! of deperit under sectlen 170 of tke Bengal 
Tanguay Act (VIL of 1885} by landlord —Deposit by purchaser of mon-trams- 
Jerabla occupancy holding Estoppel —Proiesi— Heard pleaders on both 
sides." 

Withdrawal of moncy, deposited under section 170 of the Bengal Tenancy Act, 
by the purchaser of an entire non-transferable occupancy holling, by the landlord, 
amounts (la the circumstances of the present case) to a recognition cs the latter 
of the tenancy. ! 

Thomas Barclay v. Syed Hossein Ali Khan (1); Jugal Kohini Dari v. 
Srinath Chatterjee (2) and Meipsklhari Shuhul v. Jugdip Narain Singh (3) 
referred to. 

Suckchand v. Giridhari (4) distloguished, 

From the words “Heard pleaders on both sides,’ it cannot bo assumed that 
there was an objection on the part of the landlord before he withdrew tho deposit 
amount, 

Assuming thero was protest on the side of the landlord, if the money is s 
accopted by tho landlord, that amounts to & recognition of the tenancy on tha 
principle of estoppel. e * à 

Jugal Mohini Dasi v. Srinath Chatterjee (3) and MAcokdhari Skukul v. 

Juris Narain Singh (3) followed. - 

Bhatia Ram v. Kshitish Chandra (8) distiogujshod. 

Appeal by the Plaintiff. 

Suit for declaration of title etc. 

The material facts appear from the judgment. 

Messrs, Drojolal Chakravarty and Gofendra Nath Das for the 

Appellant, 

Messrs, Bankim Chandra Mukerji and Samtimoy Masumdar for 

the Respondents. 

* Appeal from Appellate Decree No, 1733 of 1928, against the decree of 
Babu Hem Chandra Bose, Subordinate Judge, and Court, of Midnapore, dated 
the 36th March, 1935, ‘affirming that of Babu Abinash Chandra Ghose Hara, 

Munsiff, snd Court, of Contal, dated the 6th Febroery, 1935. + p 
(1) (1907) 6 C. Li J. 601.° (2) (1910) ta C. L. J: Bog. 

< (3) 0910 31 C. L. J. 261. «(5) (1919) 30 E. C. 83. - 

(4) (1916) 44 C, L. J. 137. E 
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The following julgments were delivered : 

Mitter, J:—The suit in which this appeal arises was brought 
by the plaintiff for declaration of his title to the a schedule prot 
perties on the allegation that he had purchased a non-transferable 
occupancy-holding in ex:cution of a mortgage-decres against the 
original tenants, In the suit the plaintiff asked for a further 
declaration thit hsis entitled toa declaration of his title to an 
8 anna superior twa/i&i interest in the lands of schedules &a and Aka. 
There was also a-prayer fur an injunction restraining defendants 
Nos, 1 to 4 from exscuting th» reit-decgse obtained by them in 
respect of ths lands of schedules ġa and Ada, ‘The defence in the 
suit was with regard to the first part of the claim that as the holding 
was a non-transferable occupancy-holding no right passed to the 
plaintiff by the sale held in execution of the mortgage-decree, 
With regard to the secoal part of the claim the defence was that 
the landlord's interest. was in the defendants and that defendant 
No. 5 who is said to bs the vendor of the plaintiff had no share in 
it, Both the defences prevailed in th» Court of ficst instance with 
the result that the plaintiffs suit was dismissed, 


Oa appeal the lower appsllte Court has ultimately affirmed 
the decision of the Court of first instance, Itis not necessary for 
the purposes of this appeal to narrate the history of the intermediate 
proceedings culminating in the final decision of the lower appellate 
Court which is now the subject matter of ths pressnt appeal. 

In second appeal by the plaintiff Mr. Brojolal Chakravarty has 
not seriously contested the finding of the Courts below with regard 
to the claim in respsct of tha supsri or maliki interest in the 8 afnas 
share in schedules &a and #42 aid consequently nothing need be 
said further with regard to this part of the claim, 

The point in controversy in the present appeal relates to the 
claim about the plaintiff's purchase in execution of the mortgage-. 
decree and the 16 annas interest of the tenants in schedule 4a 
of the plaint land. It appears that defendants Nos, r to 4 obtained 
a decree against the tenants for rent and in exscution of that decree 
they proceeded to sell the holding io question, The 18th of 
November i920 was fixed for the sale of the defaulting jote. Oa 
the r7th of November the present plaintiff put in an application 
praying to deposit the decree-holder's dues uader section 170 of the 
Bengal Tenancy Act to save the jote from sale on the ground that 
he was an auction-purchaser of the land which was put upto sale, 
The Munsiff directed that that application be put up on the next 
day, that is, on the 18th of November in the presence ofthe 

. 1 T 
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pleaders of both parties, On the 18th November, 1920 tbe order 
recorded by the Munsiff is as follows :—'' Heard pleaders on both 
sides, The applicant is permitted to deposit the decree-holder’s 
dues, Put upon the 26th November, 1910 awaiting the Challan. " 
On the 26th of November the Challan was received and the money 
was’ deposited and the case was ordered to be dismissed on full 
satisfaction, On the 7th December, 1920 the payment order of 
Rs, 41-5-6 ples was gragted to the decree-holder through his mukteer. 
It appeays clear from these facts that the decree-holder withdrew 
the money in satisfaction of the rent-decree and it is on this fact as 
narrated in the order-sheet to which I have referred that the argu- 
mentis built on behalf of the appellant that there has been a 
recognition by defendants Nos. r to 4 ofthe plaintiff asa tenant 
in respect of the non-transferable occupancy-holding. The Subor- 
dinate Judge who dealt with the appeal eventually came to the con- 
clusion that this withdrawal by the landlord had not the effect of 
recognition by defendants Nos, 1 to 4 of the tenancy, as the with- 
drawal was made under protest, The basis of the Subordinate 
Judge's finding that the protest was made on behalf of the landlord 
is based on nothing else but as he himself states on the statement 
in the order-sheet of the 18th November, 1920, namely, “ Heard 
pleaders on both sides,” This statement to my mind is quite con- 
sistent with the other position, namely, that there might have been 
no objection on the side of the. landlord. There was no evidence 
on the record from which the Subordinate Judge could come to the 
conclusion from the mere use of the words '' Heard pleaders on 
botM sides" that as a matter of fact the landlord raised the pro- 
teat with reference to this deposit, On the other hand, from the 
subsequent orders and subsequent conduct of defendants 1 to 4 
allowing the money to ba deposited and in receiving. payment by 
.the payment order shortly after, namely, 7th December, 1920 it 
would seem and the inference would be legitimate that there was 
no protest on behalf of the landlord. It was a great assumption to 


make on the part of the Subordinate Judge when he stated that . 


from the words “ Heard pleaders on both sides,” it must be 
assumed that the landlord objected to the deposit of the money. 
On tbis view we think that the fact of the acceptance of the deposit 
amounted to a recognition by defendantd Nos. 1 to 4 of the tenancy 
of the plaintiff, Ifany authority is needed for this proposition 
reference may be made to a series of decisions beginning from the 
case of Thomas Barclay v, Syed Hossein Ali Khan (1) There are 


(1) (1907) 6 C, L. J. 601, . 
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later cases to which refererce may sho be made, Inthe case of 
Jugal Mokiné Dasi v. Srinath Chatterjee (1) the same view waa 
adopted as also in the case of. Afoteokdkari SAwkwi v. Jugdip 
Narain Singh (3). Assumirg however, for the sake, of argument 
that. thore was a protest an the part of defendants Nos. 1 to-4 
against the deposit being made by the plaintiff the preponderance 
of opinion is in favour of the view that notwithstanding the protest 
if the money is accepted by the landlord shat amounts toa regog- 
nition of the tenancy on the principle of estoppel, The question. 
arose directly in the case of Afotookdhare SÁuku] (2) to which I have 
already referred where Mr, Justice Digambar Chatterjee and Mr. 
Justice Walmsley reviewed the authorities and said that the 
acceptance of rent under protest would operate in favour of the 
payer as a waiver of any forfeiture incurred, "They quoted a passage 
from the case of George- Henry Davenport v. Her Majesty The 
Quan.(3) which may be quoted with sppositeness op the present 
occasion, Their Lordships ofthe Judicial Committee in that case 
said this: "' Where money is paid and received as rent under & 
lease a mere protest that it is accepted conditionally and without 
prejudice to a right to a prior. forfeiture cannot countervall the 
fact of such receipt." It is pointed out in this case that the protest 
under which the plalntif received the amount deposited by the 
mortgagee of a non-transferable occupancy-holding did not make the 
receipt less a receipt pf rent fromthe mortgagee and in this view it 
was held that the mortgage was recognised by the plaintiff who was 
not entitled to a decree for ejectment. In /wga] Mohini Dasi v. 
Srinath Chatlerjes (1) also Mr, Justice Asutosh Mookerjee con- 
sidered the question and held that it made no difference in the 
application of the principle cf estoppel if the deposit was made 
under protest, There also the deposit was made under protest 
under the provisions of section 170 of the Bengal Tenancy Act as- 
it stood before the amendment of 1928, ‘Phe learned advocate for 
the respondent has, however, relied on a decision of Mr, Justice 
Woodrofie in the case of Bhata Ram Das v. Kshitish Chandra 
Lahiri (4). It may be observed that in that case the deposit was 
made after the holding had been sold in execution of a rent decree, 
That is a.circumstance which distinguishes it from the facts of the 
case in Motookdhari Shukul v. Jugdip Narain Singh (2). There 
was nothing to prevent defendants Nos, 1 to 4 from refusing to 
. 


(1) (1910) 13 C. L. J. 609. (2) (1914) 31 C. L. Je 261. 
(3) (1877) 3 4. C, 15. : (4) (11918) gor. C. 83. 
. 9 ; ? i . E 
uL 
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take the money which was deposited in Court, It might be if 
they intended to refuse to recognise the transferee the plaintiff in 
the present suit they might have brought a suit in ejectment imme- 
diately after the deposit was made. It was suggested in the petition 
on which the orders were made by the Munsiff in the proceedings 
under section 170 of the Bengal Tenancy Act that they were pur- 
chasers of the entire holding in execution of the mortgage decree. 
There was therefore mothing to prevent the landlord if he wanted 
not to recognise the transferee from bringing the suit in ejectment 
op the ground that they wére trespassers on the land. It is suggest- 
ed, however, that the facts found in this case show that the tenant 
was in possession of a portion of the holding. ‘If he was in posses- 
sion he wasin possession aga trespasser for he had no right to 
remain on the land after his holding had been bold in execution of 
the decree, 

It is next,contended by the learned advocate for the respondent 
that there are observations or dicta in some of the later decisions 
which throw doubt on the accuracy or correctness of tho decisions 
of which Thomas Barclay v. Syed Hossein Ali Khan (1) is a type. 
He refers in particular to the case of Swckzkand v. Giridhari 
Das (2). An examination of that case, however, will show that 
there the deposit was made by a trespasser for it is pointed our in 
that case that tho deposit was made by a person who had not 
acquired the tenancy at the time when he dgposited the decretal 
amount, That case is distinguishable” from the present case, 
Reliance ha also been placed upon the obiter dictum of the learned 
Chief Justice in the case of Fasco Mia v. Sultan Ahamad Chau- 


dÀwry (3). The learned Chief Justice does not express any final. 


opinion and says “ It is doubtful whether a mere acceptance or 
withdrawal of a deposit operates to oblige the landlord to recognise 
the depositor as a tenant, " We were referred to the'earlier. deci- 
sions and it seems to us*that the preponderance of the judicial opi- 
nion isin favour of the view that under circumstarces like the 
present the acceptance of the deposit will have the effsct of recog- 
nition of the tenancy, We think therefore that the claim ofthe 
plaintiff on the basis of his purchase of the occupancy-holding in 
execution of his mortgage-decree in respect of the 4a schedule pro- 


~ perties must be allowed and the decrees of the Courts below in so far 


as they dismissed the claim in reapect thereof must be discharged. 
As the appellant has*not succeeded with regard to the other part 
(1) (1907) 6 C. B. J. Gor. - 

(2) (1926) 44 C. L. J. 187. (3) (1987) 1h I. R» 55 Cale. 108, 


A 
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Civit. | — of bis claim we think the proper order to mike with regard to costs 


' 1936. is that each party will bear its own costs throughout, 
Cibos Mad The plaintif will be entitled to mike the deposit. of rent due 
Mohan Panda under the decree of the landlord. MED 
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tap = l Patterson, J gree . 
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. Ad missibility— Beidence —Byntjaira— Non-registration-~Act 11 of 1927, Sec. 2. 

Tho Bynapatra in the present case belng notio reality a deed of salo but 

really a document which requires that another docament will have to be executed 

in order to pass the title In the property to the vendee, does not require registra-" 

tlon and is hence adminaihi@ in evidence without registration in a-sult for specific 
Performance : Jastes Skinner v, R. A, Skinner (1) distinguished. 

The operation of Act II of 1927 is retrospective, and it is intended to cever 
not only documents which may In future be executed, but also to apply to docu- 
ments which have been previously executed, The effect of the amendment has 
been to supersede the decision in Dayal Singh v. Indar Singh (a). 


Appeal by the Plaintiff, 

Suit for specific performance, d 

The material facts appear from the judgment. 
Dr. Bijan Kumar Mukerji for the Appellant. 


Messrs, Upendra Kumar Roy and Monmohan Banerji for the 
Respondent.(who appeared), 


* Appeal from Appellate Decree No. 1544 of 1938, against tho decree of 
N. L. Hindley Esq., District Judge, of Tipperah, dated the 7th March, 1928, 
affirming that of Babu Surendra Chandra Boee, Munsiff, std Court, of Brahman- 
beria, dated the and June, 1937. 


(1) (1929) L. R. 56 L A. 363 ; 50 C. L. J. 487 5.33 C, WN, 1150. 
" (2) (1936) L, R. 53 L A, 314 1 44 C. Le J. 97 1 3t C. W. N. 125. 
e oe a 
* * * 
a 


* 
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The following judgments were delivered : 

Graham, J:—This appeal is from a decision of the District 
fudge of Tipperah confirming a decidon of the Munsiff, 3rd Court, 
Brahmaoberis, and arises ont of a suit for specific performance of a 
contract for the sale of some land within the. town of Brahmanberia 
together with two huts stanling thereon. The plaintiffs case was 
that defendants Nos, r and s, to whom the land and house in 
question belonged, entered into a contract with him to sell them 
to him for a sum of Rs. 525, that he paid Re, 125 as earnest money, 
that the defendants execyfed a Baynapatra in his favour on thé 
aand Agrahayan, 1322 B. S., and that subsequently they sold the 

e land and houses to defendant No. 3, who in his turn transferred 
them to defendant No, 4. 

It appears thatat the trial the Baynapatra, not having been 

` registered, was not admitted in evidence by the Munsiff as creating 

a charge upon property following the decision of the Judicial 

Committee of the Privy Council in the case of Dayal Singh v. 


.ZIndar Singk (1) and thereafter the suit proceeded on the footing . 


. that it was for the refund of the earnest money, and issues were 
framed accordingly. In the result the Munsif found that the 
plaintiff was entitled to a refund of the earnest money and a decree 
was given accordingly. The plaintiff then preferred an. appeal to 

- the District Court, and the learned District Judge, while expressiug 
some doubt as to the view of the law taken in the trial Court with 
regard to the Baynapatra and the necessity fdt its registration, held 
that the granting of specific relief was a matter fof the discretion of 
the Court, He considered therefore that it was not necessary to 
remand the case and dismissed the appeal, 

The plaintiff has now preferred this second appeal, and it has 
been urged on his behalf that, having regard to the finding arrived 

, at by the learned District Judge to the effect that Act II of 1937 
was applicable to the cage, the learned Judge erred in law in not 
temanding the case for the trial of the other material issues, 

- The question of law involved. viz., whether an agreement for sale 
with payment of earnest money requires registration or not^was the 
subject matter of a decision of their Lord ships of the Judicial Com- 
mittee in the case of Dayal Singh (1) to which reference has already 
been made, That case, which was decided in 1926, was good law 
until the enactment of the amending Act II of 1927, which wasa 

s legislative sequel to thet.decision, The explanation to section a of 
the amending Act seems to make it quite clear that the operation 


(1) (1925) L. R. 53 I, A. 314; 44 C. L. J. 97 1 31 C. W. N, i35. 
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of the Act is retrospective and that it is intended to cover not only 
documents which may in future be executed, but also to apply to 
documents which hays been previously executed, The effect of thé 
amendment has been to supersede the decision in Dayal Singh's 
case (1). The position, however, at first sight seems'to be compli- 
cated to some extent by another and more recent decision ofthe 
Judicial Committee in the case of James Skinner v. R. H. Skinner 
(2) in which the view taken in Dayal Singh's case (1) was reite- 
rated, - In this later decision, although it was given more than fwo 
years after Act IL of 1927. had become lọw, itis rather a'remark- 
able circumstancs that no referenca whatever has bsen mide to the 
amending Act. Apart, however from this fact that case is in my 
judgment distinguishable from the present case inasmuch as the 
document in that case was held upon its true construction to bea 


sale deed purporting to transfer an interest in immovable property . 


of the value of over R>, 109 and as such to be precluded by sec- 
tion 43 of tha Indian Registration Act from baing adthitted ia ovi- 
dence unless registered in accordancs with the Act, The term; of 
the document in that case hava beer set out at length in the judg- 
ment of their Lordshiga of the Judicial Committee anda reference 
may be made to paragraph 8 thareof for the purpose of making this 
point clear, That paragraph is in these words ; "The said vendor 


confirms this to bs a complete and conclusive sale binding -on the . 


said vendor and on all his heirs or assigns, etc, in favaur of the 
said vendes. 80 if the vendes, should ever consider 
necessary to exechte a Registered salo deed............ vpndor or his 
heirs, assigns, etc., will always be ready to execute and register the 
same at the instance ofthe yendea, " In the present case on the 
other hand, there can be no question that the document is merely 
an agreement for sale entitling the recipient to obtain execution of 
a deed of sale, Having regard to these considerations - I am of opi- 


nion that the case of Skinner v, Skinner (a), is distinguishable, and ° 


that in the view of the amendment of the law by Act IL of 1927 
the Baynapatra must be deemed not to have required registration 
and should have been admitted in evidenca without such registra- 
tion. Iam further of opinion that the decision of the learned 
‘District Judge cannot be supported and that the proper course 
"would have been to remand the case to the trial Court for a decision 


- of the issues which arose between the parties, In my judgment, 


therefore, the appeal must be allowed, the judgments and decrees of 


(1) (1926) LL R 53 L A. 9143 44 C. L 1-97 5 31 C. W.N. 125. 
(2) (1939) L. R. x6 L A253 ; s0 C La J. 487 1 33 C. W, N. 1150, 
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ofihe issues which arose between the partles, In my judgníent, 
therefore, the appeal must be allowed, the judgments and decrees of 
"the Courts below set aside and the case remanded to the Court 
of first ingtance for retrial after framing such issues as arise upon the 
pleadings, Ít follows from what has already been stated that the 
issues as previously framed were incomplete by reason of the fact 
that the Bynapatra was not admitted in evidenca by the Munsiff, 
It will be recessary, therefore to frame the issues afresh, 
* The appellint is entitled to his costs in this appeal, 

miter, J :—1 agree yith my learned brother that this appeal 
should be allowed, The appeal was brought by the plaintiff and 
arises out of a suit for speeific performance- of a contract entered 
iuto between him and defendants Nos, x and a for the sale of some 
lands and two huts standing thereon, The allegation made by the 
plaintiff in his plaint is that defendants Nos. 1 and a executed a 
Bynopatra which is an agreement for sale of the disputed lands on 
the 22nd Agrahayan 1322 and subsequently the said defendants sold 
the land and the huts to defendant No, 3 who in his turn trunsferr- 
ed the samo to defendant No. 4. The defence which was set up 
at the initial stage of the suit was that the Zywaja/ra which was an 
agreement for sale not baving been registered was not admissible 
in evidence having regard to the decision of their Lordships of the 
Judicial Committee of the Privy Council in the case of Dayal 
Singh v. Indar Singh (1), This defence apparently prevailed with 
the Munslff and the suit proceeded after the document was ruled 
out of evidgnce as a suit for the refund of the earnest money which 
was a sum of Rs, 125 out of Rs. 525 which was the consideration 
money of the sale, The Munsiff accordingly gave the plaintiff & 
decree for the refund of the earnest money. On appeal the leara- 
ed District Judge affirmed the decision of the Munsiff although 
he was of opinion that the Byaapfatra might be admitted in evi- 
dence in view of the ampnding Act II of 1927, 

Against this decision an appeal has been preferred by the plain- 
tiff, The main contention raised before us is that the Munuf was 
clearly in error in rejecting this document from evidence. and that 
the learned District Judge being of opinion that the document 
should have been admitted in evidence has committed an error in 
refusing to grant a decreé for specific performance or to - remand 
the suit for trial of the necessary issues on the ground that it ‘was 
ditcretionary with the Court below to grant the prayer for specific 
relief or not. It is further contended that even assuming that it 
was a matter of diseretion the Court below should have held that it 

(1) (1926) L. R. 53 L A. 2144 44 C. Le Jo 97; 91 C. W:N. ne y 
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Civit, | was a judicial discretion which should hava been exercised not 
* AO. arbitrarily or capriciously but on correct judicial principles, F 
Siguteni Banik} Wa think that the contention of the appellant in 
» 30 far as it challenged ths decision of the Munif , rejecting 
Moghoath Maishan. the Bysapatra from evidence and in so far as if attacks the 
Mister, 3. judgment of the lower appellate Court as having refused -the 
PE relief on arbitrary grounds is well founded and must prevail It 
appears that in the decisior ia the case of Dayal Singh v. Indar 
- Singh (1) their Lordships of the Judicial, Committee laid it down 
that an agreament for the sale of an itgmovable property Was a 
transaction affecting such a property ani could not be given in 
evidence unless the sale-deed was registered seeing the value of the e 
property in question ia thit cass was admittedly over Rs, 109. 
That decision was apparently contrary to the view which had been 
taken previously in ths Courts of India, The result was that the 
legislature passed an enactment in 1927 which runs to the following 
effect, “ That the following explanation shall be insefted in sub- 
: section 2 to section 17 of the Indian Registration Act ‘after clause 
(xii, namely, "A document purporting or operating to affect a 
contract for the sale of immovable property shall not be deemed 
to require or ever to have require] registration by reason only of 
the fact that such document contains a recital of the payment of 
* any earnest money or of the whole or any part of the purchase 
money”, This enactment came into force on the 18th of February 
- 1927 and accordingly ofi tte 1st June 1927 a day before the Munsiff 
delivered his jud&ment in the suit the plaintiff filed, a petition 
asking that the order of ths Munsiff rejecting the Bysapstra from 
evidence be considered in visw of the amsnled Act to which 
reference has been made, The Munsiff, it may be mentioned, came 
to the conclusion that the amsn ied Act wis not retrospective in its 
operation, An examination, however, of the amended Act will show 
that the amendment was intended to be retrpspective in its opera- d 
. tion. The words “or ever to have required registration" are clear 
enough to indicate that the legislature enacted that the document 
purporting or operating to affect the coatract for sale never required 
registration by reason of the fact that such a document contained a 
recital of the payment of the earnest money or of the whole or in part 
of the purchase money, It is not seriously ^ coatended on behalf of 
» the respondents that the words used in the amendment were not 
retrospective in their operation, The language is plain enough and 
, the effect of this amendment was to supersede the effect of the 
ie (1) (1926) L. R. 43,1. A 914; 44 C. L.J. 97. 
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decision of their Lordships of the Judicial Committee in Daya/ 
Singh's case (1) and to laying the law in conformity with the view 
which had been adopted by the Courts of India prior to the deci- 
sion in that case of Dayal Singh v. Zadar Singh (1). If the matter 
had stood as before after the amendment of this Act there would 
be to difficulty in the decision of the present appeal, But the 
question in controversy in the present appeal is complicated by the 
circumstance that in a later decision of the Judicial Committee in 
the casg of Skinner v, Skinner (2) there are some observations which 
lead to the conclusion that an agreement for the sale of an immc- 
veable properly is a transaction affecting the property within the 
meaning of section 49 of the Registration Act and that consequently, 
without registration such a document could not be used in any 
legal proceedings as evidence for the purpose of directly or indirect- 
ly affecting the said property. The passage which has created the 
difficulty in the Indian Courts may be quoted in ex/enso, Sir George 
. Lowndes in delivering the judgment of their Lordships of the 
Judicial Committee observed thus ‘“ They think that an agree- 
ment for the sale of immoveable property is a transaction ‘affecting’ 
the property within the meaning of the section, inasmuch as, if 
carried out, it will bring about a change of ownership.” An 
examination of the case Skinner v. Skinner (2) will show that 
in that case the agreement for sale although described as such was 


: something more than an agreement for sale. The terms of the do- 


cument are quoted at pages 366 and 367 of the report in 56 I, A. 
An examination of the terms in paragraphs 8 and 9 of the said 
dofument will show that the document was intended to transfer 
the property in presenti, In paragraph (8) the vendor 
states this “The said vendor confirms this to be a complete 
and conclusive sale binding on the said vendor and on all 
. his heirs or assigns, etc, in favour of the said vendee . . 

and if the vendee should ever consider necessary to execute 
a Registered sale-deed ... vendor or his heirs, assigns, otc., 
will always be ready to execute and register the same at the expen- 
ses of the vendee.” In paragraph (7) the document is described 
as a salo and an agreement, There is, therefore, nothing in the 
actual decision in Skinner v, SAinner (2) which conflicts" with the 


view that in so far as the deed in that case was concerned the _ 


document was more than a mere agreement for sale and their 
Lordships held that in those circumstances it required registration 


(1) (1936) L. R.*55 I, A, 314; 44 G L. J. 97. 
(2) (1985) L. R. 561. A. 363 5 50 C. L. J. 487. e 
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for it fell within the mischief of section 49 of the Indian Registra- 
tion Act, Itis possible to read the passage which has created, 
the difficulty in the Courts of India and to which I have already 
made a detailed reference as being applicable to the facts of the 
particular case, Butat the sams time it may be said that the 
observations ara somewhat general It has been pointed out* as 
one of the salutary rules in, construing judicial decisions that a 
a case shall he regarded only as an authority for what it actually 
decides, See Quinn v. Leathem (1) It is sufficient fpr the 
purposes of the present case to hold that the present document is 
one which is not in reality a deed of sale but really a document 
which requires that another document will have to be executed in 
order to pass the title in the property to the vendee. We have had 
the document read before us, Towards the end of the document 
there is & distinct clause to the effect that the vendor will execute 
a registered document on the execution of which the sale would be 
complete, -Tho observation, however, of the Judicial Committee 
to which reference has been made above is very general in its 
character. In a recent case their Lordships said this *' Their 
Lordsbips think it desirable to point out that itis not open to the 
Courts in India to question any principle enunciated by this Board, 
although they have a right of examining the facts of any case before 
them to see whether and how far the principle" can be stretched to 
apply to the particulag case. See the case of Mata Prasad v. 
Nageshar Sahai (3). The Courts of India have to bear these obser- 
vations of their Lordships in mind in coming to a decision as to 
whether they should adopt for the purposes of a particular case the 
very general observation which is made in another case on which 
the actual decision did not depend and in which the observations 
were of the nature of obiter dicta, I am not unmindful of the 
view taken in the Courts in India that obiter dictum of their Lord- 
ships of the Judicial Committee is entitled to very great weight, 
But in this particular case having rogard. to the clear legislative 
enactment by Act II of 1927 which unfortunately was not brought 
to the notice of their Lordships by the counsel whose duty it was 
to bring this legislativa change to the attention of their Lordships 
and having regard to the fact that there is nothing in the actual 


. decision of the case of Shaner v. Skinner (3) which in any way con 


flicts with the view which we now take we think we are not in any 
" » . 
(1) [1901] A, C. 495. 
2) (1925) L. R. 5a 1. A. 398; 1 L, Re 47 All. 885 43 C. L. Ju gt 
UNIES R. 56 1, A8363; 5o C. L. J. 487. 
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way disregarding the observations of the Judicial Committee in the 
case last cited (1) as to the duty of Indian Courts in following 
the principles enunciated by their Lordships. I thiak, therefore, 
that the Cqurt of first instance was clearly in error in rejecting this 
document from evidence and in holding that Act II of 1927 which 
amended the Registration Act was not retrospective in its opera- 
tion, f 

ATOL . Appeal allowed, 


(1) (Ips) Ly R. sa L A 39% LL. R.47 AU 8835 43 C. L. J. st. 


Before Mr, Justice Graham and Mr, Justice D, N, Mitter, 
-KEDAR NATH PODDAR 
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Alfenation, restraint on —Bequiast of limited tnutertat—Indian Succession Aci 
( XXXIX of 1935), See. 13f——' Aloelutely —Intention of legislature English 
anfherilíes —Haq sity —Inmvalid sala— Property in iic 6} execulor—Con- 
sideration money io come out of propsriy seid. 

The word ‘absolutely’ in section 138 of the tndfan Succession Act qualifies 
not only tho figt part namely che word ‘bequeathed’ bat alsd the latter consisting 
of the words “ for the benefit of aay person," Hence the section is not applicable 
to the case of a bequsst creating a lifo interest, here would thus be no res- 
tialot on alienation whore there ia a domise of a temporary or life interest. 


A salo by a life estate holder of property absolutely to another fs vold. 

Honce If the property, tiough ia possession of an exocntor, is in equity liable 

*for the cons;doration money, whon tha sale Is held invalid, in a sult for declara- 
tlon of title by the purchaser Byalost the executor and vendor. 

Per Mitter, Js In the case of legislative omision, a Judge may have raconrse 
to English aathorities for the purpose of determining the intention of the 
leghiature. 

- A tostator is free to exerciso his volidon in any way he chooses provided ia 
the exercise of such volition he is not restrained by any provision of law. 


Appeal by the Plaintiff, 


*Appeal from Appellate Decree No. 207 of 1936, against the decree of Babu 


Sash! Kumar Ghosh, Subordinate Judge, and Court, of Pabna and Bogra, dated 
the 13th June, 1927, affirming that of Babu Dhirendra Kumar Muker]ee, Muni, 
and Court at Pabna, dated the n Jano, 1926, e 
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Suit for declaratioa of title, 


The material facts appear from the judgment, x 


Messrs, Brojoly Chakravarti and Keriskna Kamal Moitra for 
ths Appellant. . ¢ 


Dr Sarat Chandra Basak and Mr. Dwijendra Krishna Dutt 
for the Respondent No. 1, 


The following judgments were delivered ; 


Graham, J :—This is an appeal by the ols aintiff from a decision 
of the Subordinate Judge, 21d Court, Pabna, affirming a decision of 
the Munsiff, and Court, Pabaa and arises out of a suit for a declara- 
tion of title to and recovery of possession ‘of certain lands described 
in the plaint, 

The plaintiffs case was that one Mohim Chandra Poddar, who 
owned the properties in dispute, died on the 7th Falgoon 1325 B. S 
corresponding to the roth February rgrg leaving as his heirs the 
defendants Nos, 2 and 3 who are his daughter" sons. The plain- 
tif No. r purchased the properties from them on the 18th of Pous 
1337 corresponding to the and January rgar in the name of his 
son the plaintiff No. a since deceased and possessed the suit pro- 
porties until. Falgoon 1327 when according to the plaintiff the 
defendant No. 1 dispossessed him therefrom, The plaintiff further 
alleged that after the purchase of ths properties from defendants 
Nos. a and 3 defendant. No. 1 propounded a will which was said 
to have been ex: gated -by the aforesaid Mohim Chandra Poddar 
and obtained probate thereof from the District Judge of Pabna as 
executor, Mohim Chandra Poddar, however, bequeathed an absofute 
right in the properties to defendant’ No. a hy that will and defen- 
dant No. r had no right to dispossess the plaintiff, The suit was con 
tested by the defendant No. 1 alone—the main contention being 
that the will conferred only a life estate on the defendant No, 2 
and his mother, who predeceased Mohim* Chandra Poddar, and 
that the defendants Nos. a and 3 had no right to sell the pro- 
perties in question to the plaintiff who therefore, it was pleaded, 
acquired no title by his purchase, 

The trial Court dismissed the suit holding that the will con- 
ferred only a lif» estate upon the defendant No. 2 and his mother 
who predeceased the testator, that the restriction on alienation 
imposed by the will was legal, and that in consequence the plain- 
tif had acquired no title by his purchase. “Against that decision 
an appeal was preferred to the District Court and the learned 


Subordinate Judge who, heard the appeal concurred with the 
* of . 


* e P 
. 
. 


HIGH COURT, | 


Vor, LIL] 


view which had been taken by the Munsiff and dismissed the 
&ppeal, The plaintiff has now preferred this second appeal, 

Two msia points arise for decision in the appeal firstly 
whether Mohim Chandra Poddar bequeathed only a life estate or 
an absolute interest in the properties in suit to the defendant No. 
a by bis will; and secondly whether the plaintiff No. 1 has acquir- 
ed any title to the properties in suit by his alleged purchase, With 
regard to the first pointe I do not think that there can be any 
doubt upon a true construction of the terms of the will that the 
intention wasto bequiatlf a limited interest or an interest for 
life only and no: an absolute interest. Paragraph r of the will which 
is the material portion reads as follows “my daughter and her ons 
son are alive, Oa the strength of my this will, the said 
daughter and her son shall possess and enjoy the immoveable 
propsrties set forth in tha will. If they have to transfer in any way 
by gift, sale gr otherwise they shall bava to do so only in favour of 
my brother's son Gayanath Poldar, That alone shall be valid, 
Qa the other haad, upon hindrance to (ia the event of the death 
of) the s1id daughter and her son, according to the terms of my 
this will, the title of my brother's son Gayanath Poddar shall accrue 
to all my immoveable propsries set forth in my this will, He 
shall acquire full and complete title to the said properties and my 
said brother’s son shall have power to transfer the properties in 
every way by gift or sale.” This passage seemg to indicate clearly 
that the intention of the testator was to bequeath only a life 
estate ani nyt an absolute interest in the properties. 

With regard to the second point, namely, as to whether the 
plaintiff No. 1 has acquired any title to the properties the answer 
depends upon the view which is taken of section 138 of the Indian 
Succession Act, That section reads as follows: " Where a fund is 
bequeathed absolutely to or for the benefit of any person, but the 
will contains a direction *that it shall be applied or enjoyed in a 
particular manner, the legatee shall be entitled to receive the fund 
asif the will had contained no such direction.” The learned 
advocate for the appellant has construed the first part of this sec- 
tion in a manner which seems to me to be very doubtful, In order 
to make this section applicable, it must be clear that the fund is 
bequeathed absolutely. The learned advocate had placed reliance 
upon the portion of the section consisting of the words “or for the 
benefit of any person.” As I understood his argument he sought 
to draw a distinction between this and the preceding part of the 
sentence, namely, the words “bequeathed absqjutely." As I read the 
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. Crvin, * section the word “absolutely” qualifies not only the first part namaly 

med the word “bequeathed” but also the latter part consisting of the 

Mov words “forthe benefit of any person". In other words the open. 

Neun es beset ing part of the section reads virtually as if it had bees expressed 

Gaya Nath Poddar. thus “ Where a fund is bequeathed absolutely to or absolutely for 

A Graham, J. the benefit of any perioa" etc, The fact that there is no comma 

SE after the word “to” sesms to me to lend support to this view, 

If this construction is correct then restrainb upon alienation would 

arise only where the property is absolutely bequeathed and by 

implication there woull bs no such * restraint where there is a 

3 demise not of an absolute interest but morely of a temporary or 

life interest, Some English cases were referred to by the learned 

Advocate for the appellant some of which certainly lend some sup- 

port to the contrary view and I am bound to say that there is a good 

deal to be said in favour of tha view, that conditions restraining 

alienation by a tenant for life ought also to bs deemed to be void 

inasmuch as the power of alionatioa miy bs said to bs as much 

incident to that kind of interest as it is to an absolute interest ; 

Brandon v. Robinson (1), Whatever the English authorities may be 

onthe point however in this country wa have the statute and 

g are to be guided by it, On the whole it appears to. me that the 
conclusion arrived at by the Courts below is correct, 

There was an alternative prayer in the plaint, that in the event 
of the sale being held to be invalid the sum of Rs, 500 which was 
paid as considegation for the purchase of the properties should be 
refunded, We think that that prayer ought to be granted in the 
circumstances. We therefore discharge the decrees of the Courts 
below and in lieu thereof direct that a sum of rupees five hundred 
only with interest at the rate of six per cent per annum from the 
date of the decree of the trial Court be paid to the plaintiffs by the 
defendant No,'a2 to be realized out of the disputed properties 

. belonging to him in the hands of the defehdant No.1. The plain- 
tiffs will got their costs of this appeal only the said costs to be 

‘realized in the aforesaid manner, 
Hitter, J.—I agree with my learned brother in the order 
* which he has made in this case, The question in this appeal 
turns on the validity ofa certain clause in the will of the testator 
Mohim Chandra Poddar; Tho plaintiff in this suit claims to have 
purchased the properties in dispute from defendant No. 2 for a con- 
sideration of Rs, 500, -It appears that "the properties originally 
belonged to the maternal grandfather of the defendant No. s who 


"ee (1) (1811) 18 Yes. Jin *429. 
. * 


Vor © LU] _HIGH COURT, 


exec ited a will so far back as the year 1905 by which he gave the 
life interest in these properties to the Caughter that is the mother 
“of defendant No. 2 who is now dead and to defendant No. 2, 
There was à clause in this will by which the two holdera of estates 
for life were festrained from alienating the properties by gift, sale 
` or otherwise except in favour of the testator’s brother's son Gaya 
Nath Poddar who is defendant No, 1 in the suit and in whose 
favour there is an ultimate bequest io the will, for it is stated in 
the will that after the determination of the life interest created in 
favout of the daughter of jhe testator and the daughter's son who 
is defendant No. 2 Gaya Nath shall acquire full and complete title 
to all the immoveable properties and that he shall have power to 
transfer the properties in every way by gift or sale. 
The question mised in the Courts below by the defendant No. 
1 was that this restraint on alienation by the clause in the will to 
which I have referred was valid and operative and consequently 
the plaintiff had not acquired any title by his purchase of the 
disputed properties from defendant No, 2. This contention of the 
defendant was accepted by both the Courts below and the ques- 
tion in this appeal is whether this conclusion of the Courts below 
is right or not. The determination of this question really turns on 
an interpretation of the provisions of section 138 of the Indian 
Succession Act. It is contended on behalf of the appellant that 
the conclusion arrived at by the Courts below is wrong seeing that 
section 138 is nct only applicable to she tase of an absolute be- 
quest but also to the case of a bequest creating & life interest in 
fawour of the defendant No, a and in support of this contention 
reference has been made by Mr, Brajalal Chakrabarti, who appears 
for the appellant to several English cases. He contends that 
according to the English authorities conditions restraining aliena- 


tions by a tenant for life either of real or of personal property have | 


* been held to be void ang refers to the cases which are collected in 
Jarman’s well-known text book on Will 6th edition, page 1495. It 
appears to me, however, that these English cases are of little 
assistance and we have to consider the particular section of 
the Indian Succession Act. -Section :38 runs as follows: 
“Where a fund is bequeathed absolutely to or forthe benefit 
of any person, but the will contains a direction that it shall be 
applied or enjoyed in a particular manner, the legatee shall be 
entitled to receive the fund as if the will had contained no such 
direction.” It appears clear (rom the plain language of this Sec- 
tion that restraints against the mole of enjoyment is held to be 
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Operative only in a cass where the bequ»t is an absolute 
bequest either to a [articular person or for the benefit of any parti, 
cular person, It wes not the intention of the legislature to make a 
restraint against any alienation operativi in a case where the 
bequest ig not a1 absolute bəqu»st or in other worls where a be- 
quest is as in the present case limited to the life of any particalar 
legates, Itis not acass of legislative omission so that we may 
have recourse to Iz iglish authorities for the,purpose of determining 
the intention of the legislature. A testator is free to exergise his 
volition in any wiy be chooses provided án the exercise of such 
volition he is not restrained by any provision of law. Seciion 138 


imposes no such restraint as it is limitsd "ia the case of absolute ' 


bequests, and it is conceded by Mr, Brajalal Chakrabarti tbat the 
bequest in the present case is not an absolute bequest but a 
bequest limited to the life of defendant No, 2. Section 138 tbere- 
fore does not assist the appellant ia the present case, It seems 
therefore that the Courts below have taken the right view as 
regards the operative character of the restraint aginst alienation, 
Tf the transfer is invalid it does not mean, as there is no clause of 
forfeiture, that the property should pass to defendant No, r by 
reason of the transfer at the present moment, The effect of the 
invalid transfer is that the properties still remain with defendant 
No, 2, In these circumstances as‘the defendant No. 2 has received 
& large consideration by the sale of these properties to the 
plaintiff which turns * oft to ba invalid having regard to the 
construction of the will which has been accepted by us it is 
only equitable that he should refund this sum which forms the 
consideration for the. deed of sales, It is also equitable that this 
sum should be realized out of the properties which were sold by 
defendant No, a and of which defendant No. 1 is ia possession as 
executor,  - 


A, T, M, 432131 dismissed ; Decree varied, 


Vor, LII] HIGH COURT. 


` CRIMINAL REVISION. 


Before Mr. Justice Pearson and Mr, Justice Jack. 


J - MEHER SARDAR 
v, 


KING-EMPEROR*, 


. 

Beat, conftcation a—Indlan Foresti Act (XVI of TOSI), Secr. 58,57,59.— Any 
perten claiming to be intertsted in the property soised' —Prpoj —Statute, 
constrnction of. ] 

* — A person whose alleged boat das confiscated, may appeal under section 59 of 
tha Indian Forest Act, from tle order of confiscation. 
The phrase "any person claiming to be Interested in the property so seized! 

In acction 59 of the Indian Forest Act, should not be cogstrued as limited to the 

case contemplated by section 57. The words ‘‘so seized? refer to the selsuca 

under section 5$ which Incindes seizure of tools, boats &c. 

The Janguage of a statute should be taken as it stands and if clear, is to be 

given effect to. : E 
The contention {a the appellate Court should not be confined to this that the 

order of confiscation will not stand because tho boat was not used In the com- 

mission of the offence, The matter should be determlaed upon such evidence as 
there might be inthe particular circumstances. of each case. 

Applications for Revision under section 435 óf the Code of Cri- 
minal Procedure by the Accused, 2° 


The order of the District Forest Officer was as "follows : 


“Tho boat and other implements are confiscated together 
with the Gosap skin and placed at the disposal of D. F. O, 


“ Reasons : The accused plead guilty but this does not impress 
me in their favour as they were caught with the Gosed skin, The 
surreptitious trade in liquana skin on false pretences is hard to 
detect, In this case thers was a permit for extracting honey ; but 
aa skins had been collected. A sinister feature of the case was one 
attempted assault on the forester. Skin is a forest produce as 
defined in the Act.” _ ! 

Against this order of confiscation, the petitioners appealed to the 
Sessions Judge, who dismissed the appeal, holding that the peti- 
tionerf had no /ocus s/asdí ag they were no party to the proceed- 


*Criminal Revision Nos. rand 3 of 1930, agalaattha ordor of E. &. Simp. 
son Esq, Semlona Judge of Khalna, dated the 16th September, 1939, in 
appeal from the ordet of confiscation by Mr. J K., Biswas, District Forest Officer, 

ted the soth July, 1929. PS 
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ings in the original Court and no investigation as to their claim 

for relief from confiscation could be made as under section 59 of the. 
Indian Forests Act, the Court was precluded from determining that 
question, Against that order, the petitioners moved (he High 
Court , 

Messrs, Sures Chandra Talugdar and Hari Das Gupta for the 
Petitioners, 

Mr, Anil Chandra Roy Chowdhury for the Crown, 

The following judgment ‘was delivered: n 

In this case an order has been made by the Sub-Divisional 
Magistrate of Khulna confiscating a boat, said to belong to the 
petitioner, under the provisions of Chaptet IX of the Indian Forest 
Act, The boat has been confiscated under the provisions of section 
55. On appeal to the learned Judge he has dismissed the appeal 
holding apparently ister alia that the applicant was no party to the 
proceedings in the original Court and ro investigation as to his 
claim for relief from confiscation was made in that Court, and that 
under the provisions of section 59 of the Indian Forest Act he is 
not entitled to a determination of that question on appeal, 

The language of section 59 is this; “The officer who made 
the seizure uoder section 52, or any of his official superiors, or any 
person claiming to be interested in the property so seized, may... 
appeal etc,” from the order of confiscation. The contention before 
us has bean that the e “or any perton interested in the pro- 
perty so sized" has reterdhce only to the circumstances previously 
contemplated and provided for in section 57. Section 57 provides 
a special procedure whea the offender is not known or cannot*be 
found and it relates to the forest produce and provides that no 
order of confiscation isto be made in that case amongst other 
things without hearing the person if any claiming any right thereto 
and the evidence if any which he may produce in support of his, 
claim, Weare unable to give effect to the- contention that the 
clause already quoted from section 59 is to be confined in its scope 
to the conditions ;contemplated in section 57, The first canon 
of construction of a statute is that you must take the language 
as it stands and if it is clear give effect.to it. There is no possible 
ground for saying that the phrase ‘any person claiming to be 
interested in the property so seized’ should be construed as limited 
to the case contemplated by section 57 when no mention is made 
of any such limitation; the language of 4he section is perfectly 
clear and unrestricted in its terms and must be given effect to 
accordingly, Apart from that the words "ao seized” logically 
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and grammatically refer to the “seizure under‘ section 52,” which 
includes seizure of tools, boats etc, 

* The only other argument placed before us was that even ifit 
was concedsd that the present applicant had any /ews s/amdi 
before the Appellate Court it should be laid down that his conten- 
tion thoro must be limited to this that the order for confiscation 
wil not stand becauie the boat was not used in the commission of 
the offene: ; and that once it is shown that it was in fact used the 
order for confiscation must stand as a matter of course, To any 
such pfoposition laid down jn such broad terms we are unable to 
assent, It need only be said that the matter is one to be determined 
upon such evidence as there may be in the particular circumstances 
of each case, 

The Rules accordingly are made absolute in these terms and 
the matters must go back tothe learned Judge for determination 
of the question according to law, 


A. T, M, Rules meds absolute, 


APPELLATE CIyil. 


*. 
` ‘Before Mr, Justice S. K. Ghose. 


RAI SATISH CHANDRA CHOUDHURY BAHADUR 
v. 


HON'BLE MAHARAJA SASI KANTA ACHARYYA 
AND OTHERS,* 


Masur proft,—Calctlatlen, basis o/—Plaiutiff, rent-receiver—Defendanis, landa 
lords, tenure-helders and {em ants— Predtce— Interesi—Discretion of Court, 
The mesno profils are calculated not on what the plaintif -has lost by his 

exclusion but on what the defendant has or might reasonably have mado by his 

wrongful po.seadcn. 


When the person In wrongful posse raion of land merely letit to others, tho 
rental valgo of the land 1s the proper criterlon for ascertalning mosne profits. 


* Appeal from Appellate Decree No, 4$9 of 1928, against the docroo of R. R. 
Garlick Esq, District Judge of Mymensingh, dated the asth July, 1937, afirming 
that of Baba Mohondra Nath Das, Subordinate Judge, grd Court, Mymonsingh, 
dated the 17th December, 1945, 
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Gurudas Kundu Choadhury v. Kumar. Hemendra Kumar Ray (1) and 
H. K. Gray v. Bhogu Mian (2) referred to, . 

In the present caso, though the plaiatiff was a rept receiver and the defen." 
dants tho landlord (trespasser), tenure-holders and tenants, the High Court 
in second appeal affirmed the findings of the Courts below based upon" a calcula. 
tion of the profits derived from the produce. 

Interest on mesno profils was allowed from tho date of the suit for mesne 
profits, * 

The Court has jurisdiction to reduce interest on meang profits, as mesne profits 
are fo the nature of damages which the Ccurt might mould acronlleg E to the 
justice of the case. à 

Girish v. Shashi Skikharerwar 3) referred to. 

Appeal by the Plaintiff. " 
Suit for mesne profits. 


The material facts appear from the judgment, 


Mueisrs. Jotindra Nath Senyal and Probodh Chandra Sanyal for 
the Appellant, . 


Messrs, Jogesh Chunder Roy and Sachindra Kumar Roy for the 
Respondents, 


The following judgment was delivered by 


S. K. Ghose :—This appeal arises out of a suit for mese profits, 
The plaintiff brought the original title suit in 1913, obtained a final 
decree in 1920, and delivery of possession in exscution thereof in 
1921, The suit for mesne profits was brought in 192a in respect 
of the years 1336 and 1327*when the appeal was pending in High 
Court. The defence of the landlord defendants is that mesne profits 
should be calculated on rent basis and not on profit basis, The 
defence of the tenant defendants is that they were dona fde inducted 
into the land and that the profits claimed were too high, The 
plaintiff put his claim at Rs. 3994. The trial Court madea calcu- 
lation of the mesne profits on the produce basis and fixed the 
amount at Rs, 616-8 which was to be realized from defendants 
Nos. 8 to 1a, being the tenants and some of the landlords. Both 
sides appealed. The landlord defendants Nos. 8, 11, and 
12 contended that they were not liable to mesne profits on produce 
basis. Tho tenants defendants contended that the amount shauld 
be further reduced, The plaintiff on the other hand contended 
that the assessment made by the trial Court was too low, that the 
principle of assessment made by the trial Court was wrong, and - 


. 
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that further he was entitled to interest, The learned District Ju Ige * Civit. . 
who heard the appeal dismissed both appeals, The present Ban: 


1930. 
second al, f by th 
nd appeal, is pre erred y the plaintiff. The defendants alo Ra D ON vhs 


preferred g second appeal but were unable to get it admitted under Choudhary Bahadur 
Order XLI, rule 11 of the Code of Civil Procedure, 

In this appeal it is contended that the lower appellate Court 
wasinerror in following the principle upon which mesne profits ILS 
should be calculated. a This principle has been the subject of S.X. Ghese, Y. 
recent decision by the Judicial Committee in two cases namely, EG 
Gurudas Kundu Chowlhury v, Kumir Hemendra Kumar Roy (1) 
and Harry Kempson Gray v. Bhagu Mian (1). It is there laid down 
that the statutory test of mesne profits is not what ths plaintiff has 
lost by his exclusion, but what the defendant has or might reason 
ably hava made by his wrongful possession. It is pointed out that 
the learned District Judge in his judgment relies on the fact 
that the plaintiff himself was only a rent receiver and he, there- 
fore, considered that it was not necessary to calculate the profits 
toa nicety, It is, therefore, contended that the matter should be 
remanded to the lower appellate Court for further consideratioa, 

It appears, however, that the trial Court did base its decision upon 
a calculation of profits made upon evidence. It relied principally * 
upon the evidenc» of the defendants’ witness Nidoo Mandal. The 
learned District Judge refers to this and he says that it is not 
possible for him, not having ssen the witnesse:, to.say that any 
other witness was more reliable, It is pointed « out that Nidoo Man- 
dal, although he was a witness cited by the Talukdar defendants, 
depbses to the profits being at a lower rate than what is deposed to 
by the other defendants’ witnesses, Butin any case, it is a matter 
of evidence, and upon this point the learned District Judge has con- 
curred with the trial Court, To this extent the findings of the trial 


Hon'ble Maharaja 
Seal Kanta 


Court cannot be assailed in cecond appeal. Itis further pointed, 


out on the other side, that it has been found that the Talukdar 
defendants actually received only a money rent and the plaintiff 
himself was only a rent receiver. No doubt it is also found that 
the Talukdirs were acting jointly with the tenants defendants, 
But nevertheless the fact that the Talukdars and the plaintiff were . 
both rent receivers cannot be overlooked. Inthe case of Harry 
Kempson v. Bhagu Mísn (s) itis held that when the person in 
wrongfal possession of land merely let it to others, the rental value v 
ofthe land is the prope» criterion for ascertaining mesne profits, 
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In any case it seems to me that though the learned Judge makes 

reference to the fact that plaintiff wasa rent receiver, he neverthe- 

less affirms the findings of the trial Court which were based upon a 

calculation of the profits derived from’ the produc, I think, 

therefore, no useful purpose will be served by sending back the 
cage for a fresh hearing. 

The next point urged on behalf of the appellants is that hei is 
entitled to interest, The trial Court has allowed interest on the 
total amount at the rate of 6 per cent per annum from the date of 
the decree till realization. The plaintiff claims interest ftom the 
date of the suit, Inthe case of Girish Chunder Lahiri v. Shashi 
Skekhareswar Roy (1) it was held that the Court had jurisdiction Y 
to reduce interest as it chose, Lecaute mesne profits are in the 
nature of damages which the Court might mould according to tha 
justice of the case. In that case the decree allowed mesne profits, 


. without making any mention of interest, and it was held, having 


regard to the definition of mesne profits, that interest should be 
allowed. In the present case the Courts below gave no reasons for 
refusing to give interest as claimed by the plaintiff ; and I consider 
no reasons exist, 

In this view the plaintiff ls entitled to interest from the date of 
the suit, To this extent the decree of the lower appellate Court 
will be modified. The appeal is allowed in part with costs in pro- 
portion to each party’s success in all Courte, 


* 


A, T, M, ^ Appeal allowed in part, 


. 
(1) (1502) I. L. R. 27 Calc, 9815; L. Riaz i. A. 110; 4 C. W.N. 631, 


Vor. LİL] HİGH COURT, l ; 


CRIMINAL REVISION. | 
* Before Mr. Justice Sukrawardy and Mr. Justice Costello, 
s TURA SARDAR 


v 
EMPEROR* : 

Indian Beldence Act (I of 1973), Section 25—Excise Offcer, if a police eficer— 
Stalement made before an Excise Oficer by the ce-accused — Admissibility —Rxcise 
Act (ra C. « 1909), Secttoxs, 46, 61, 74—Criminal Procedura Code (Act V 
F 1898), Sections 160—170. i 


a An Excise Olfficec is not a police officer within the meaning ei section a5 ‘of 
the Indian Evidence Act. " 

Harbhanjan Seo v. King Smperor (1) and other cases followed, 

Nanso Sheikh Akmid v. Emperor (3) not followed. 

The accused was charged under sections 46 and 61 of the Excise Act. A state: 
ment was mado Dy his co-accused, who was also convicted, to the Excise Inspec- 
tor to the effect that ^as soon as the. Excise Inspector camo thera there WAS a 
mau (the accused) with bla who ran, away.’ 

Held, that that was not a statement made to a Police officer In the course of 
the lavestigation held under sections 160-170 or any section of me Crimlôal 
Procedure Code'and is not inadmissible lo evidence, 

Application for Revision under section 435 of the Code of Cri- 
minal Procedure by the Accused. 


Conviction and sentence under sectiow 46 of the Excise Act, 
The material facts appear from the judgment. 


‘Mr, Saniosh Kumar Pal (for Mr. Sarat Chandra Tan) for the 
Petitioner, 
Mr. Anil Chandra Ray Chaudhury for the Crown. 


The judgment of the Court was as follows.:— 


* he petitioner in this case Tura Sardar has been convicted 
urider section 46 of the Excise Act and sentenced to 6 month’ 
rigorous imprisonment, He was also charged under section 61 of 
thé Excise'Act read with section rog Indizi Penal Code but no 
separate sentence was passed under that charge. This Rule was 
grínted'on two grounds, The first is that any” statement made by 
the co-accused Faizuddin, who was also convicted, to the Excise 

Criminal Revislon No, . 1404 of 1939, against the order | of P. K. Ghose 
Esg, District Magistrate of Rajshahi dated the nth September, 1929, 
affirming the’ order of M. Chowdhury Esq, Sub-Deputy Magistrate ot Nao- 
gaon, datod the 2nd Angust, 1929. 

(1) gaz ) 31 C. W.'N. 657. ` (a) (19263 T. LigR, 4% Bom. 78. 


CRIMINAL. 
eie 


19304. 
Mor: 16. 


May, 16. 
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Crmmat. , Inspector and Sub-Inspector is inadmissible uiler saction 23 of 
the Evidence Act, The second ground is that the District Magis- 
trate has not in his judgment found all the facts necessary to sustain 
the conviction, With regard to the second ground, it maig be dis- 

Emperor. missed in a few words, The learned District Magistrato ina care- 

ful judgment has dealt with all the points taken in the grounds 
of appeal before him. In discussing the points he has entered suffi- 
cient findings of his own with regard to the pajnts that require to 
Be proved in support of the conviction. He says that Faizuddio 
said that on the approach of the Excise Officer the accused tan 
away and he was caught shortly after in circumstances that 
showed that he had come hurriedly through mud. The 
learned Judge believed the witness Sintosh and his evidence is 
enough to convict the accused of the offence charged, 

As regards the first ground, Mr, Pal argues that an Excise 
Officer is a police officer. within the meaning of section 45 of 
the Evidence Act. The- point may be arguable, but so far as 
this Court is concerned it is not now res integra, It has been held in 
several cases that he is not, in Hurbhanfan Sae v. The King 
Emperor (i), Rokumali v, Emperor (2) and Ak Foong Chinaman 

. Y. King Emperor (3). Reference hai bsen made to a Tull Bench 
decision of the Bombay High Court in Nanos Sheikh Ahmed v, 

*o— Emparor (4). The learaei Chief Justice giving the judgment of the 
Full Bénch at page 93 of the report distinguished the Calcutta case 

on the ground that Abkári hw in Calcutta was different from that 

ia Bombay ani thit ths latter was more stringent thai the former, 

This point is settled by authorities of this Court and as the law nofr 
stands an Excise Officer is not a police officer within the meaning of 
section 25 of the Indian Evidence Act. Asa branch of this ground 

Mr, Pal has also argusi that ua ler section 74 of the Bengal Excise 

Act 1909 an Exciss Officer is a police officer within the meaning of 
section i6a of the Criminal Procedure Code and any statement 
made to him cannot bs provel against the accused. Under sec- 

tion 74 of the Excise Act whenever an Excise Officer suspects the 
commission of an offence he is empowered to investigate it and in 

s carrylng on such investigation the powers of a police officer under 
sections 160—170 Criminal Procedure Code have been conferred 
upon him, It may be reasonable to argue that when the power 


— 


1930. 


— 
Tam Sardar 
ve 


" of investigation under this section has been conferred upon an 
d Excise Officer it must be taken to have been conférred with all 
* (0) (1987) st C, W, N. 667. (3) (1917) 32 C. W. N. 4st. - 


(3) (1918) aa C, W. N. 834. (4) (1926) LL, R. $1 Bom. 78. |, , 
" ,° 


* 


Vor, LIL] HIGA COURT, 


thé limitations which the law.imposes, But in the present case 
the question doss not arije.' The statement objected to by Mr. 
Pal is the statement of Faizuddin the co-accused who said that as 
8000 as the Excise Inspector cams he said that a man had been with 
him who hafrun away. That is not a statement which was made 
in the course of the investigation held under sections ‘160-170 
Criminal Procedure Code, Nor was that statement reduced in 
writing as to be made inadmissible- under section 161, What 
habpened was that Faizuddin was arrested on the spot and as soon 
as the* Éxcise Inspector cape thers Faizuddin told him that there 
wasa man with him who ran away. This is not a atatement 
made to a police officer under the provisions of any section of the 
Criminal Procedure Code. Besides, if the statement is taken as 
a.confession under section a5 which apparently it is not, section 
162 Criminal Procedure Code does not apply in cases of accused 
persons, See the case of Asimadii v. Ewperer (1). Bota the 
grounds theréfore fail and the Rule is discharged. 


The petitioner must surrender to his bail and serve out the 
remainder of the sentence, 


D, K, R, Ruli discharged, 


(1) (1936 ) 44 C. L. J. a s LL. R. 54 Calc. 237. 


. APPELLATE CIVIL. 
Before Mr, Justice S. K. Ghose, 


_ BISHNU MONDAL AND OTHERS i^ 
v, " 


CHARU CHANDRA SHATTERJES, . 


Reni — Meurashi Mekarari Veaia c Consirel là akani pay ible partly dn cask 

and portly in kind— Paddy and Melasses —Valus. mentioned in the Iease—, 
Tenants’ liability, — . ] e 

"t Appeal from Appellate Degree No. 1619 of 1928, with cross objection, against 

the decree of Babu Khagendra Nath Dutta, and Additional Subordinate Judge 

of s4 Perganae dated the ith April, 1928, modifying the decree of Babu 

Nikunja Bihary Banecjoe, Mungit, srd Court Baalrhat dated pho aged July 1937. 


. 
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A registered kabullyat executed after the passing of; tho Bengal, Ténancy 
Act was given in following terms: ‘The jama ls held by you in khas as apper- 
taining to your husband's estate. I hiving applied for taking settlement of the 
said land and jama in Mourash! Mokracl Kaom! right om payment of a Salami 
coasideration of Re 250 and on fixing Rs. 12 asthe rentin cash asd :3 soora 
of Gula dato molasaes, the prico whereof la Re, rand’ 8 Arkis of Gwia paddy 
(rent In kind), each arki being equal to 16 palis of 4 seors a pali, ths -prica where 
of is Rs. 12, aggregating to Rs, 25. per ansum in acoordance with my prayer, 
you grant sottlement to me ‘in Mourashi Makerari kaomi right in respect 
of the aforesaid 8 bighas of land with trees etc, on Taking from me a,sehuni 
consideration of Rs 250 in a lump and at an annual rent of Rs. 12 ir qub, aad 
12 seers of date molasses and S Arhis of dried” Gula paddy (rent in kind) at 
fall measure without variation and give me pattah ........ The cash ront will be 
payable by s equal kists in Aswin and Pdus aud the paddy and the 
molasces ‘will be deliverable in Pous every. year, If default is made In the pay- 
ment of cash rent interest at Re, I p. c. p.m or damages atas p. c. will.be 
charged and besides the rent fixed cesses will be recoverable”. There waa no 
provision for payment of Interest on the produce rent 1 

` Held, that the tenant is primarily liable to pay the arrearf of rent at the 
rate of Rs. 12 In cash, 12 seers of molasses and 8 aris of paddy, in the measure 
as given in the kabuliyat, It wili be for the tenant to show that he is not Ina 
position to deliver the molasses and the paddy, and if it be found that the 
tenant has no molasses or no paddy to deliver or that there is no molasses 
or no paddy to be attached, then he will be liable not at the market rate, 
but at tho rate which is meotioned In thie kabuliyat. 


Asutesh Mukhopadhyay. Harcn Chandra Makherji (1) referred to. 

Held further, that ifthe tenant be Hable for the cash valus of the pro- 
duce in that cass the landlord is entitled to Interest under section 67 of the 
Bengal Tenancy Ac@at tho rate of 12§ por oeot per annum. 


Appeal by the Tenants Defendants. 4 
Suit for recovery of arrears of rent, 


The suit was based of Maurashi Mokrari Pattah and Kabuliyat 
dated oth Baisakh 1306, exchanged between Gobinda Bala Debi 
executrix to the estate of father of plaintiff and father of the 
defendants 1 to 3. The plaintiff clainfed rents for 1333 and 
1333 B. S. at a cash rental of Rs, 12 and at 8 Aris of paddy and 
1s seors of molasses at their market value, The defendants x to 3 
contended that the rent was payable at Rs, 13 only as fixed price 
of paddy and molasses and Rs, rs as cash rental according 
to the said Pattah and Kabuliyat, The terms of the patteh and 
kabuliyat as incorporated in the judgment of the lower appellate 
Court and the trial Court have been quoted above in the head note. 
The first Court gave & decree to the plaintfif for the cash rent and 

(D (1919) 3o.C. p J. 43 pas Co W, N. 1021 5 I. L. R47 Cale. 133. 


Vor, LIJ] i SE HIGH COURT, - $ 


the market price of fhe produce rent and interest on ‘cash rent 
-only, with costs, The lower appellate Coutt confirmed the - first 
Cour’s decree but modifed it by reducing the: market - price’ of the 
paddy rent, Against the said decree of the lower -appellate Court 
the defendants appealed to the High Court. ‘The plaintiff also filed 
à coss objection for interest on the produce rent.- A 

Mr, Rassgati Sarkar for the Appellants, — - care 

‘Messrs, Dhirendra Krishni Ray and Bankim ‘Chandra Ray for 
thé Respendent. - 

Tite following TM was delivered by 

S. K. Ghos3, J-:— The: plaintiff: sues to récover artears of fent 
i for the years.1332 and 1:383 atan annail jama of Ré. rz in chsh, 

8‘Aris of paddy, and r2 seers of molasses on the basis of a registered 

haduliat dated the gth -Zaísa&k 1306. The” Courts’ bélow™ hive 
agreed in decraeing ths suit, valuing the paddy and molasses at the 
current market rate, The present second appeal is- by the ‘defen- 
dants. Their Hefence is that they are only liable for the value as given 
in the Aadwiiat, The material portion of the kabula? which is for à 


mourasi makarari kaimi lease, is recited in the judgment, 


of the learned Subordidate Judge in appeal. It’ shows that the 
stipulation is that the fame is fixed at annual rent of Rs, 12 in cash, 
13 seers of molasses and 8 Aris of dried paddy. ‘he priceof the 
1s seers of molasses isstated to be Re. r and that of the 8 Aris of 
paddy is stated to be Rs, 12 the total being Rs. 25. It is however, 
quite clear from the terms of the &i5wifa/ eth#t the tenant contract- 
ed to pay Rs, 12 in cash, and the rest in produce; namely, molas- 
se®and paddy. It is only if he should fail to deliver molasses and 
paddy, that he will be liable to pay the equivalent in cash as stated 
in the Aa&w/iaz.- The result is that the tenant is primarily liable to 
pay the arrears of rent at the rate.of Rs, ra in cash, 12 seers of molas- 
ses and 8 aris of paddy, in the measure as given in the Aajw/ja;, 
" namely, each ari being equal to 16 alis of 4 seers per pali. It will 
be for the tenant to show that he is not in a position to deliver 
the molasses and the paddy, and if he succeeds in doing that, then 
he will be liable, not at the market rate, but at the rate which is 
mentioned in the &aów/az, I may say that the case seems to be 
similar to that which I decided in second appeal No. g16 of 1928 
on the soth February 1930, Itis also supported by the decision 


inthe case of <Aswiosh Mukhepadhya v. Haran Chandra. 


Mukerji (1). x 


If the tenants in the above view should be held to be liable « 


(0 (9919) go C. L. J. 41; 33 C. WN 1021; IL. R. 7 Calc. 133. 


Apri], 8. 
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for the cash valus of the produce, in that case the questiof js 
whether he will-be liable for interest: thereon. The Courts below 
have taken the view that he will not be so liable, because thers 
is no, mention of interest in the Aa&vAaz It is contended by the 
learned ‘advocate’ for the respondent that, inspite of that; the plain- 
tiff is entitled to get interest under section 67 read with section 178 
sub-section (3) clause (h) of the Bengal Tenancy Act. I think 
that the contention is sound, Tho &sšuliat was execuiod after 
the passing of the Bengal Tenancy Act'afd, since the amdunt 
payable by the tenant is rent, it is clear that the landlord is’ entitled 
to interest un ler section 67 of the Bengil Tenancy, Act at the: rate 
of 1234 per cent per annum, The result,is that the plaintiff will , 
get a decree for the arrears of rent at the annual rate of Rs, 13 
plus 8 aris of paddy plus 1a seers of molasses in the measure as des- 
cribed in the Aabwiiat. Ifit bs found that the defendants have no 
molasses or no paddy to deliver or that there is no molasses or 
no paddy to be attached, in that case they will be*liable at the 
rate of Re. r in Tespect of.ra seers of molasses and Rs. 12 in 
respect of 8 aris of paddy per year, and these amounts will bear 
interest at the rate of 1234 per cent per annum, 


The appeal is dismissed with costs. The crost-objection is 
allowed with costs, : 


D, K, R Appeal dismissed ; Cross-ebjection allowed, 


* * 


Vot, LII. | | PRIVY COUNCIL +: - 


PRIVY COUNOIL © >; 


"Purses; Lord Atkin, Sir John Wallis, Sit George Lowndes 
. and Sir Binod Mitter, | 


. SHEIKH ROSHAN ALI KHAN AND ANOTHER © 
v. 


f CHAUDHRI ASGHAR ALI AND OTHERS, 
[Ox APPEAL FROM Tax Geer Court or OUDa at LuċrNow.] 


Custam, prof oj —Statement of custom in Wajib-ul-ars (Recerda of Righis)— 
PFeideniiary value of—Customary rules of succession im Oudk in ampir- 
session of the ordinary rules ef the Hindu and Muhammaddan Law~ 
Evidence of custom in one branch ef a family, relevant às. evidemco of 
like custem in another branch of the same lamily— Muhemmadcn family— 
Widews succeeding fe life estates—Rigk! of survivership between widens 
—Acerual of cause of action fer -swit by male agnates of husband to recover 
fessession mn death of each widow—indian Limiiatien Act (IX of 1908), 
Sch. I. Art, 141. 


-An unambiguous statement’ of a custom recorded in -the  wajib.ul-arz 
(Recerds of Rights) of a village is most valuable evidence’ of the custom and 
is much more reliable than subsequent oral evidence given after a- dispute as 
to the custom bas arisen. 

Ba/gebind v. Badri Prasad (1) followed. 


Bat when the wajib-ul-arz contains statements pas % custom) which up, 
appear to have been coscocted by the persons making them in their own interest, 
they axe to be disregarded, being worse then useless. 

Uman Parshad v. Gandharp Singh (2) referred to. 


In the Province of Oudh thero is not necessarily any presumption against the 
existence of a custom of succession superseding the ordinary rules of Mohamma- 
dan Law. Qo the othor hand, the prevalance of customary rules of succession 
in this part of India has beon recogoixed in the statute law* of Oudh, as well 


as of the Punjab and the. Nort-Western Province, which provides that in: 


matters of succession the ordimary rules of Mubammadan and Hindu Law. are 


only to be applied In the absence of such customs. The custom -set- op must, . 


however, be proved by satisfactory evidence, though without ‘insisting on the 
rigorous and technical rales which would be applicable to such a caso in 
England. ; 
E t 
* See section 3, Oudh Laws Act, 1876 5 section ^ s, Punjab Laws Act, 1873; 
and section 37, North-West Frontier Province Rogulations, 1901, and Musamesat 
Valshne Diti v. Musamma Rameshri, decided by the Privy Counell on 19th 


July 1993 (49 C. L J, 33; 55 Ñ LJ. 746—K- J. R 


(1) (1923) 1. Le R. 45 All. 413 (418); L R, 50 1, A. 196 ja C L J. 301. 
(2) (1887) L L. R, 15 Cale 20 (19) ; L. R, tg 1. A.Sisg. f. 
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Abdul Hnisoein. Khan v. Bibi Sema Dare (1) reliod on? 

Held, that in the family of the partias to the sult (HujJaji Shelkhs of Bara 
Banki district, Oudh), when a male proprietor dies childless leaving two widows; 
there exists a customary rule of succession (in supersession of the ordinary rulos - 
of Muhammadan law) under which each of the widows takos’ an "intereat for 
life io a moiety of her deceasod. husband's estate~ with reversion on her 
death to the male aguates of the husband. Tho custom, however, does 
not recognise a right of survivorship bstwean the widows, 

One Muxaffar Hossain Khan; ea Hujjaji Sheikh of Djstrict Bara Baoki (Oud), 
died without issus da 1865, leaving him surviving two widows, namely, 
Mithan-un-nisa (the senior) and Mahmud.un-nisg (the junior), who siftceedaád 
to bis whole estate in equal moleties for their respectivo lives and were 
each in possession of a balfahare of the estate, The senlor-widow died in 
1873, leaving & brother who-took possession of her half-share, The’ junior 
widow.died on the 16th May 1911 aad on her death ber brother's sons obtained 
pompeetion of her share. Within -13 years of the death of thes junlor widow, 
namely onthe 15th May 1923, the plaintiff, bring the nedr:st male agnate of 
the sald Marafar Hossein Khaa, instituted the present suit against the por- 
sons. in possession of.the property of Muzaffar Hossein Khan, Gisiming that he 
(the plaintiff) .wac entitled to the entire estate ou the death of the junior 
widow : s 


. Held, that in accordance with tha above castomiry rule of succession obtain- 


' dag in this. family, asthe surviving widow (i e. ths junior widow) chad: no ^ 


tight to succeed. for hoc life to the propertios which had been in the enjoys : 
meet of the senior widow, ths husband's mile collaterals were entitled on the: 
death ofthe senior widow in 1873 to succeed forthwith to hor half share, 
and consequently the plaintiff's suit (instituted Ín 1933) as regards the molety 
ofthe senlor widow was bard by limitation, but that the plalatiff was entitl- 
ed to adecroe for possesion as to the one-half of the estate held by the 
junior widow, the suit having been brought within 12 years of the latter's death 
(vide Article 141, Indian Limitation Act, 198). 

» Where (wo-families: both descsodad from a common ancestor have lived for 
a considerable perloi underthe same conditions in a particular locality and- * 
haro beon so closely connected together as to be treated as one community, 
evidence of the custom observed by one family io supersession - of. the ordinary - 
Muhammadan Law is of high.evid:ntíal value as t the castom In the other, 

Consolidated .appsals No, 83 of 1928 against eight decrees, 
dated‘the 3oth'April rga7 of the Chisf Court of "Oudh (Stewart ` 
C, J. and- Rasa J.), ' Of these eight decrees, seven were decrees 
reversing and one wasa decree affirming a decree, dated the 16th 
January 1926, of the Subordinate Juige of Bara Banki, whereby 
the suit: of the "plaintiffs (who were the present appellants) was 
partly decreed and partly dismissed. The effact of the eight de- 
croes of the Chief Court of Oudb wa» that the suit of. the ^ 
plaintiffs was wholly dismissed, 


(t) (1917) 1. L; R 45 Galc, 450; L. R45 I, A, — L J, 330.: 


* 


Vor, LIL) PRIVY COUNCII, 
The main questions for determination on the present appeal 
to His Majesty in Council were (1) whether the suit in whole 
or in part was barred by limitation, and (2) whether the succes- 
sion to the property in suit was governed by custom or Muhamma- 
dan Law,.the' custom being that widows succeed for life to the 
estate of a childless owner with reversion on their death to the next 
heir of the last male owner, 


» The material factsofthe case appear sufficiently fully from the 
following extracts from the judgment of the learned Chief Judge 
(Sir Louis Stuart): > ° 

“ These appeals are against the decision of the learned Subor- 
dinate Judge of Bara Bańki, dated the r6th of January 1926, in 
original suit No, 94 of 1923, by which he awarded to Roshan Ali 
Khan and Shankar Sahai a portion of the rellef which they claimed, 
The circumstances in which this suit originated are as follows, 
Sheikh Muzafar Hossein Khan owned certain landed property in 
the Bara Banki district, He died on the 4th December 186s, 
leaving two widows, the senior of whom was Mat, Mitthan-un-nisa 
and the junior of whom was Mst. Mahmud-un nisa. He left no 
children. His property appears to have been entered in the name 
of the senior widow ‘Mst, Mitthan-un-nisa, and we are told that it 
was allowed to remiin in the management of some Court official, 
pending decision as to who shouli be entitled to it, Mst. Mitthan- 
un-nisa was accordingly considered the defegdant in the proceed- 
ings. It is established that the junior widow Mst Mahmud-un-nisa 
ingtituted on the rgth April 1866 a claim for half of Sheikh Mazif- 
far Hussain Khan’a estate in the Court of the Extra Assistant 
Commissioner, Lucknow against the senior widow, Mst, Mitthan-:a- 
nisa, joining as co-lefendant: a certain Murtaza Hussein, who 
alleged that he was the adopted son of Sheikh Muzaffar Hussein 

* Khan, and a certaia Nabi Yawar, who it was alleged was a debtor 
of the estate, The plaint is exhibit M-4. Her suit was decided 
on the 1st of June 1865, by Mr,E, Bickers, Extra Assistant Com- 
missioner, The judgment is exhibit M-6, The Extra Assistant 
Commissioner decided that both the ladies were the widows of 
Sheikh Muzaffar Hussein Khan 'and that Murtaza Hussein was not 
in any way entitled to inherit, He found that Nabi Yawar owed 
money to the estate ; but he decided that a claim for the debt 
could not be joined in the sams suit as the claim for the inheri- 
tance. While professihg to follow the Muhdmmadan Law he 
arrived at a conelusion, which was certainly not warranted by the 
Muhammadan Law, to the effect that the twp widows in tho 

LJ 
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absence of issue, that is residuary sharers’, were entitled to equal 
shares in the estate, He accordingly awirded to the junior widow 
Mst, Mahmud-utnisa a half share in ths estate, The senior widow 
appealed, and her final appeal came before the Judiciab Commis- 
sioner of Oudh in special Civil Appsal N>. 167 of 1866, It appears 
that Mst, Mitthan-un-ni3a in this appeal (the judgment in which 
is exhibit M-8) took the position that her deceased husband Sheikh 
Musziffar Hussein Khan had executed a dged on the 26th October - 
1860 introducing the law of primogeniture into his estgte, and 
declaring that it should pass undivided. Mat, Mitthan-un-niga took 
the position in appeal that, asthe estate was impartible and as 
there were no other heirs, she should sutceed to the whole of it. 
The officiating Judicial Commissioner Mr, St. George Tucker 
decided, on the 4th January 1867, that this plea could not prevail. 
He took the view upon his reading of the Muhammadan Law that 
the two widows were entitled to share equally and dismissed the 
appeal Mst. Mitthan-un-nisa applied for a review and Col, Barrow, 
who had become officiating Judicial . Commissioner, decided on the 
arst June 1867 (exhibit M-9) upon this petition for review that a 
finding was necessary as to whether Sheikh Muzaffar Hussein. Khan 
was or was not a Talukdar and remitted the case for finding upon 
this point, The Deputy Commissioner in his decision (exbibit 
M-ro) dated 30th July 1867, found that Sheikh Muzafar Hussein 
Khan was not a Talukdar. The officiating Judicial Commissioner 
then passed an order (exibit M-11) dated 2oth August 1867 in 
which he left the question as to Sheikh Muzafar Hussein Khen 
being a Talukdar undecided, but upheld the finding of Mr, Bickers 
for the time being. It appears that the claim that Sheikh Muzaffar 
Hussein Khan wasa Talukdar was never accepted and the two 
widows remained, according to our construction of the decree, in 
separate possession each of a half share acarin to the decision 
of Mr, Bickers, - 

" We have here to note that the decision was not in accordance 
with the Muhammadan Law, for under the Muhammadan Law, 
the two widows would have been entitled only toa share of one- 
sight each, It is suggested that Sheikh Muzafar Hussein Khan 
left a sister, If he left a sister, she was entitled to one-half of the 
property and the more distant heir was entitled ito the remaining 


"quarter, It is noticeable that no claims were put in on behalf of 


either the sister or the next nearest hei* and that the widows 
remained in undisturbed possession, Mst, Mitthan-un-nisa died 
on rgth April 1878. She left a brother who took possession 


. 
* 


. 
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of her, balf share. No claim was made by any other person. 
Mst. Mahmud-un-nisa died on the 16th May rgrr, On her death 
Der brother's sons took her share, Oa the last day of limitation, 
the rsth May ,1923, the suit out of which these appeals arise was 
instituted by ‘Sheikh Roshan Ali Khan, who claimed to be the 
nearest collateral heir to Sheikh Muziffir Hussein Khan upon the 
death of Mahmud-un-nisa oa the 16th May  r9tr, and Shankar 
Sahai a person completely unconnected with the family to whom 
Roshan Ali Khan had sold $(ths of the property in dispute, This 
claim fs based on an allegation that, under a custom prevailing in 
the family of Sheikh Muziffar Hussein Khan, on the death of a 
member of the family, whodeft two widows and no issue, the widows 
succeeded each to a life estate in one half without power of aliena- 
tion, that on the death of one widow the surviving widow succeed- 
ed to her life estate and that on the death of the surviving widow a 
full estate in the whole devolved on the nearest collateral of the 
decsased husband. The trial Juijge has found that Sheikh Roshan 
Ali Khan was the nearest collateral, and that a custom has been 
proved under which each widow succeeded to a life estate in ore 
half withoat power of transfer and that on the death of each widow 
a full estate in the moiety arose in favour of the nearest collateral, 
Taking this view he decreed half the property in favour of the 
plaintiffs, The plaintiffs appealed against the dismissal of one 
half of their claim in appeal No, 44 of 1926. Certain of the 
defendants, who were for the most part trfnafereos, have appealed 
in the r: maining appeals desiring that the suit should ba dismissed 
as dyainst them. 

"In the trial Court it was asserted that Roshan Ali Khan 
was not the nearest collateral of Sheikh Muzaffar Hussein Khan. 
This point has been abandoned in appeal. The question for de- 
cision isin the first place whether the plaintiffs have succeeded 
in establishing a custom» which entitles them to the whole or a 
portion of the property in question. Unless they can establish 
such a custom, they cannot succeed.” ` 

The learned Judges of the Chief Court decided that the plain- 
tiffs had failed to establish the existence of the custom which 
they asserted. They sum up as follows :— 

“This is the whole of the evidence relating to the custom in 
question, We atate the position again. Upon the death of Muzaffar 
Hussain Khan his widews came into Court, The Courts under 
an impression, which was clearly an erroneous impression, that 
they were deciding the question of inheritance in accordance 
with the provisions of the ordinary Muhammadan” Law, cas 
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full proprietary title to each widow in a moiety of the estate, The 
elder widow died in 1872 and her heir under the Muhammadan 
Law succeeded to the propety. No action was taken by collaterals, 
The plaintiff has come into Court to establish affirmatiyely a cus- 
tom ofa very peculiar kind. That custom, according to him, 
is that when a man in ihis family cies leaving two widows and 
no other heirs each widow succeeds toa life estate in one half 
ofthe property, Oa the first death, the guryiving widow succeeds 
to the life estate of the deceased widow, and upon the death of 


. the surviving wldow the whole of the property goes to the. fearest 


^ 


collateral. It in no way helps the plaintiffs to assert that 
there must be some custom in the famfy asthe widows did suc- 
ceed to more than the shares to which they were entitled under 
the Muhammadan Law. The fact of their succeeding to equal 
moieties in the estates can easily be held attributable to nothing 
more than an error on the part of the Courts in applying what 
they believed to be the principles of Muhammadan Law, The 
plaintiffs have to establish the custom upon which they rely. It 
is not sufficient for them to say that there are customs in 
the family antagonistic to Muhammadan Law. They have to 
prove specifically the existence of the custom which supports 
their case, Otherwise their case fails, What they have done is to 
produce a mass of evidence which is irrelevant relating to customs 
in Sheikh families unconnected with the family of Qazi Mahmud 
and to produce evidence *as to custom in the family of Qazi Mah- 
mud. The latter evidence shows that in three branches out of four 
in the family including the family of Muzaffar Hussein Khan tYfere 
is nothing recorded in the wajib-ul-arz which supports the custom 
relied on and that in the fourth branch there is conflicting evidence 
as to the existence of the custom. They also produced judgments 
which have no bearing upon the care as they are judgments relating 
to customs in a family of Usmani Sheikhs and they have produced 
scanty oralevidence much of which is completely unreliable. In 
our opinion this evidence is insufficient to justify a finding as to the 
existence of a custom which they assert and in these circumstances 
they must fail. ” 

One of the issues framed by the Trial Court was “Is the suit 
within limitation ? ", The question of limitation was not, however, 
discussed by the Chief Court, as in their view, the plaintiffs having 
failed to establish the existence of the cussem which they asserted, 
their suit was liable to be dismissed iw o/a on the merits, The 
finding of the Superiale Judge on the issue of limjtation was ag 
xod EE 
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“ This suit is admittedly governed by Article r41 of the Limi- 
tation Act, which provides a period of 12 years from the death of a 


female for a suit by a reversioner entitled to the possession of the: 


immoveable property on the death of a Hindu or a Muhammadan 
female.. The following facts are admitted by the parties to this 
suit :— 

“(a) that Mst, Mitthan-un-nisa, the senior widow of Muzaffar 
Hussein Khan died og tb» 19th April, 1872. 

"(b) that bis junior widow, Mot, Mabmud-un-nisa died on 16th 
May, Igir, . 

"(c) that the present suit for possession of the entire property 
once in possession of bbth the widows was instituted on rsth 
May, 1923. ` 

“The suit so far as it relates to the property once held by 
Mahmud-un-nisa is certainly within limitation as having been 
brought within 12 years from the date of her death, 

“The contention of the learned counsel for the plaintiffs is that 
the inheritance opened out to the reversioner on tLe death of the 
last widow and not on the death of the first widow, according to tàe 
correct meaning of the wa jit-ul-arz (Exhibits zr and 164) and the 
oral evidence a dduced by the plaintiffs. In support of tbis conten- 
tion he relies on the following authorities :— 

"(a) Thakurain Har Nath Kuwar v, Thakur Indar Bakadur 
Singh (1), " 

"(b) Mirsa Sadiq Husain v. Mohammad Karim (a). 

(c) Sharfuddin v. Niamat Ali (3). 

Mcd) Afohawsmad Ghafoor Khan v. Mehdi Hasan Khan (4). 

* From the perusal of the above cases it appears that generally 
succession to property hell by awidow as a life estate holder 
without power of alienation opens at the date of the widow's death, 
The application or non-application of the above principle to this 
suit so far asit relates wo that part of the property which was in 
possession, of Mst. Mitthan-um-nisa is really dependent on the 
correct interpretation of the wajib-ularz of Beekar (Exhibit 11) 
and Chak Kala (Exhibit 164) on which tbe plaintifs chiefly 
rely. 

*" I now proceed to consider the above contention. Both the 
wajib-ul-aiz (Exhibits 11 and 164) lay down that if both the widows 
are childless they will remain in possession of the property half and 
half, and dad marne us ke (that is, after their or her death) the 

(1) (1922) 26 Ough Cases 223 P.C. (a) (1922) 9 Oudh L, J. 456 (474). 

(3) (1925) 87 L C. 8. (4) (1925) 87 I. C356. 
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,P.C. e person who is the nearest in the family will get the property (vide 
1929. pp. 403 and 404). The words w» &s are plural but in Urdu 
Shalit Rodhak language such plurals are used for singulars also. In none of these 
All Khan wajib-ul-arz there is any clear provision that on the death of one 
widow the other succeeds tothe estate left by the deceased co- 
widow. Ifthe word w« e be taken to signify singular number with 
reference to the widows in the above clause of. the wajib-ul-arz 
then the clear meaning of the sentence in quesion would be that in 
case of the death of one out of the two widows, the property would 
not go to the co-widow, but would revert «o the nearest collateral of 
the husband, The provision in the same wajib-ul-arz that if out of 
the two widows one of them has sons, dnd the other is childless 
then the issueless widow will get halfof her hustand’s property, 
which on her death will revert tothe sona of the other widow, 
points in the same direction, and indirectly supports the above 
interpretation, I therefore accept the above interpretation of the 
clause in question, The witnesses produced by the plaintiffs have 
no doubt attempted to prove that on the death of both the widows, 
and noton the death of one widow, the succession opens to the 
reversioner ; and on the death of the first widow the surviving widow 
+ gets the property. But none of them has been able to illustrate his 
statement by quoting a single instance, I, therefore, do not accept 
their oral testimony on this point. 


v. 
Chaudhri Asghar 
All. 


" Having in view the interpretation of the disputed clause in the 
above wajib-ul-agz that has been accepted by me, I hold that 
plaintiff No. 1 really got tho right to bring a-suit to recover that 
property which was held by Mst, Mitthan-un-nisa in 1872 when she 
died, She, only a few days before her death, sold her property to 
her brother Safar Ali, who notwithstanding’ the objection: of 
Mahmud-un-nisa got possession of the property purchased by hàm 
soon after her death, The defendants Nos. 13 to 15 have not been. 

. able to prove the intelligent exscution of*the sale-deed by Mst, 
Mitthan-un-nisa (vide pages 351 to 353 ofthe judgment), At the 
inception of the vendee's possession his title to the property may be 
defective but his possession from the very beginning was adverse 
to the plaintiff No. 1, the junior widow, and all the world, The 
suit of the plaintiffs after the lapse of fifty-three years for the pro- 
perty of Mitthan-un-nisa is certainly barred by limitation, 


“ For the property of Mahmud-un-nisa (he suit of the plaintiff is 
+ certainly within limitation, 


m “ The defendgnts Nos, 13 to 15 have completed their title to the 


* 
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property of Mst, Mitthan-un-nisa by their long adverse possession 
fpr more than 12 years, 

“So far as the property of Mahmud-un-nisa is concerned, 
according *to the view of the case that has been taken by me, 
Mahmud-un-nisa possessed the property for her life, without power 
ofalienstion with the result that her possession can never be 
regarded adverse to the reversioner. If her possession could not be 
advgrae, that of those deriving title from her cannot be adverse. 

“ My. Mitthan-un-nisa made the following transfers of the pro- 
perty which she held unde? the custom as a life estate... The junior 
widow, Mat, Mahmud-un-nisa, made many transfers, some of which 
&re noted below, E 

* None of the two widows of Muzaffar Hussein Khan had the 
power of alienation, with the result that the transfers made by them 
are not binding on the plaintiffs, But owing to the long adverse 
possession of the defendants Nos, r3 to 15 the plaintiffs cannot be 
allowed to question their title to the properly once belonging to 
Mst, Mitthan-un-nisa, ” 

Against the decision of the Chief Court of Oudh dismissing 
their suit /* /o/o, the plaintifs appealed to the Privy Council and 
contended that the Courts in India ought to have decreed their 
claim in its entirety. 

DeGruyther K. C, and Ayam for the Appellants, 

Duane, K, C, and Jopling for the Respogdemts. 

DeGruyther, X, C.: The custom entitling the plaintiff No. r 
to succeed on the death of the widows has been proved, 

[ Sir John Wallis: Inthe Punjab and North-West Province, 
custom is the first rule of decision in all questiona regarding succes- 
sion, etc., and the Hindu and Muhammadan Laws only apply where 
no such customary rule prevails |, 

e | Sir John Wallis: Is there any provision in Oudb that parties 
are governed primarily by custom, analogous to the statutory pro- 
visions existing in the Punjab, There is no strong presumption in 
the Punjab that the rules of Hindu and Muhammadan Law apply]. 

DeGruyther, K. C. refers to the Oudh Laws Act, 1876, section 3, 
and the Punjab Laws Act, 1872, section 5, and to Hashmat Ad v, 
Mst, Nasib-um-misa (1). 

The evidence establishes that in this family, custom is followed 
in matters of inheritance, The Chief Court in effect holds that the 
parties are governed by custom, but that the particular custom 
alleged by the plaintiff has not been proved, 

(1) (1924) I. La R, 6 Lah, 117 P, C. v 
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[Sir George Lowndes: A custom to be valid must be invari- 
able, The Board has so laid it down in a number of cases }, 

On the question of limitation, DeGruy/her, K, C, submitted that 
the cause of action in the suit arose only on the, death of the 
survivor of the ‘two widows and that no part of the claim was 
statute barred, : 

Their Lordships judgment was deliyired: by 

Sir John Wallis ;—The main question dn these consolidated 
appeals is whether in the family of the late Muzaffer Hussajn Khan 
who died without issue in 1865, leavibg two widows, there isa 
customary rule of succession which supersedes the Mahomedan law 
and entitles the first plaintiff in this suit, Roshan, Ali Khan, to 
succeed to his estate as his neazest male agnate on the death of the 
junior widow, Mahmud-ur-nisa, who died on the 16th May, rgri:, 
nearly forty years after the death of the senior widow Mitthan-un- 
nisa, 

This suit, which was instituted on the rsth May, E the day 
before it would have become barred was brought for the recovery 
of the shares owned by Muzaffer Hus:ain Khan inthe village of 
Dewa and the other villages in the pergana of the samo name speci- 
fied in Schedule B of the plaint which at the date of suit were in 
possession of some of the defendants claiming under.transfers from 
the widows themselves or from their heirs, , To raise funds for 
this litigation the frse plaintif has parted with three-fourths of hia 
interest in the suit to Shankar Sahai the second plaintiff, 

The family is a very ancient one, claiming descent from the 
earliest Mahomedan invaders from Afghanistan, but the earlier 
steps in the pedigree will not bear examination. One Amir Ali 
in command of an armed force from Bagdad is said to have taken 
part in one of the numerous invasions by which Mahmud of 
Gahani and his family harried northern India at the beginning of tho 
eleventh century, Heis said to bave returned to Bagdad after 
marrying his son Zia-ud-din to the daughter of Syed Wesb, one 
of the Gahzoi family who had conquered Dewa where their dos- 
cendants have since resided. Aladad, the issue of this marriage, 
who must therefore. havo been born in the eleventh century, is 
shown in the pedigree as the father of Qazi Mahmud from whom 
this family is descended. This Qazi Mahmud's daughter is said to 
have been married to an Usmani Sheik from Persia and her son 
was Maulana Abdus Salam, who held high office in the reign of 
the Emperor Shah Jahan. which ended in 1658. Obviously Qazi 
Mahmud cannot bate had a father who was born before the 
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Norinan: conquest'and ,a- grandson .who was; a contemporary ‘of 
Cromwell, ] e 

The descendants of this Abdus Salem who | are: ‘known ag 
-Usmani Sheiks subsequently resided in Dewa and shared . the 
ownership of this village with Qazi Mahomed’s descendants in 
the male line who are known as Hujjaji Sheiks, the-1wo families 
being so closely connected that for the purpose of this case ‘the 
Stbordinate Judge has treated them as one, m PIRE 

Aedording to the pedigree, which was drawn up in 1870 for 
the purposes of another suit and bas been accepfed in the Courts 
below, Qazi Mahmad had eight. sons, four of whom were then 
represented by descendants in the male lige.- It so happened: that 


in this year the Wafib-al-Ars or records of -rights of -Dewa and , 


the neighbouring villages were completed ; and in them, pursuant 
to the directions in Oudh Circular No. 20 of 1863, the-customary 
rules of sucfession observed by the co-sharers in these villages 
were recorded and attested by or on behalf of -the co-sharers. 
These MWajíb-ai--drs as held by the Board in 'Balgobind v, Badri 
Prasad (1), when properly used, afford «most valuable evidence of 
custom.and are-much more reliable than oral evidence given after 
the event. On the other hand, as observed by their Lordships in 
Umum Parshad v. Gamd&arp Singh (2), they at times, as is the 
case here, contain, statements which would appear to have been 
concocted by the -persons making theo irftheir own interest and 
are therefore to be disregarded, being worse thaf uweless, -. -- 
vThe Subordinate Judge of Bara Banki in a careful and elaborate 
judgment found that in this family there ‘existed a customary ‘rule 
of succession under which in default of male heiri and of daugh- 
ters, each of the widows took an interest for life in a moiety of her 
husband's estate with reversion to the male agnates-of the-husband, 
"und rightly disregarded fhe  atatements of. the widows’ agents, in 
the Wajid-al-Ars that they had full powers of disposition over the 
properties inherited from their husband, He held, however, that 
there was no right of survivorship between the ‘widows, and corisé- 
quently that as..regards the moiety.of the -senior widow- who died 
in 1872 the suit was barred. Accordingly he "gave the plaintiffs 
a decree for the properties -which fell to the junior widow,'with 
the exception of certain properties in the possession of the Court-of 
Warde, as to which-the quit failed for want-of the statutory notice. 
This judgement was revorsad by the Chief Court P Oudb, which 
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held that the plaintiff: had failed to establish the existence» of any 
custom superseding the ordinary rules of Maho medan law, The 
learned Chief Judge, who delivered the judgment of tbe Court, 
would appear to have been of opinion that there was‘n strong pre- 
sumption against the existence of the custom set up by the plaintiffs, 
Now the prevalence of customary rules of succession in this part of 
India has been recognized in the statute law of Oudb, as well as 
of the Punjab and the North-Western Province, which provitles 
that in matters of succession the ordinary rules of Mahomeftian and 
Hindu law are only to be applied in the absence of such customs, 
though, as held by this Board in 494w/ Hussain Khan v, Bibi Sona 
Dero (1), the custom set up must be proved by satisfactory evidence, 
but without insisting, as Lord Buckmaster was careful to point out, 
on the rigorous and technical roles which would be applicable to 
such a case in England, 

In their Lordships’ opinion the fact that on the death of Musaf- 
fer Khan in 1865 his widows were allowed to succeed to his 
estate without any claim by his other heirs, and in' accordance wiih 
the custom recorded a few years later in the #afidal-Ars ‘of the 
villages forming part of his estate sufficiently establishes that the 


ordinary rules of Mahomedan law were superseded in this family 


by a customary rule of succession ; and they are unable to agree 
with the learned Chief Judge that these Wajib-al-Ars are of no 
use to the plaintiffs, fherely because they include an unfounded 
claim on the partof the widows to full powers of disposition over 
the estate. Pi 

. On the husband's death the senior widow took possession of 
the whole estate which she alleged had been constituted an impar- 
tible ZaZvgdari, Otherwise it was admitted that both widows were 
entitled to succeed in equal shares. Something was no doubt 
said about Mahomedan law in the pleadings and the judgments,” 
but their Lordships cannot agree with the learned Chief Judge that 
the Oudh Courts before whom the case came laboured under the 
mistake that under the ordinary Mahomedan law widows succeeded 
to the whole of their husband’s property. In speaking of 
Mahomedan law they were in their Lordships’ opinion merely 
referring to the customary law governing these parties who were 
Mahomedans, —— 

*The pleadings and judgments refer to the decision of Mr. Bickers, Extra 
Assistant Commissiooer, Lucknow, in tho suit brought by the jualor widow oa 
the roth April 1866, claiming a kalf of Sheik Muxaffar Hussain Khan's estate, 
(vide the Judgment of Six Lguis Stuart in the present cass) —K. J. R. 

(1) (1917) L. R. 45 © A. 10 j L L. R. 45 Calc. 450 ; 27 C. L. J, ayo. 


Voi, LII.] PRÍYY COUNCIL, 


As regards the Wajid-al-Ars of the villages inherited by his 
Widows from Muzafer Husain, who was descended from Qazi 
Mahomed's son Abdul Wahab, the first to be completed were 
those of Kundti, Ex M. a7 and Karanjwara, Ex M, 28, and the 
other Wajib-al-Ars mostly refer to these two. In the case of 
Kundri it was said that the widows succeeded as maliks, a term 
which had not then been decided to import full ownership, This 
Wafib-al-Ars was also signed on behalf of Ghulam Ali, the other 
co-share?, who was descended from another son of Qazi Mahomed, 
and in a subsequent litigation was interpreted by a former 
Judicial Commissioner of Qudh as only giving the widow a life 
interest, Ex, 44. In the ajib al-Arız of Karanjwara the agents 
of the widows stated that it was unnecessary to record the custom 
of succession because the two widows who wera in possession were 
childless and after their deaths he in whose favour they might make 
a will would $e owner, In their Lordships’ opinion this interest- 
ed statement, which is opposed to the other evidence in the case 
as well as to the accepted ideas on these subjects of Mahomedans 
and Hindus alike is entitled to no weight whatever, 

As regards the other branches of the family, the custom of 
the descendants of Qazi Mahmud’s son Niamatula was recordei 


in the Wajib-al-Ars of Kundri on behalf of his descendant Ghulam 


Ali, This has just been dealt with, 


Aa regards the descendants of Mohi-u-dio," the „eldest son, the 
custom was recorded in the  Hajíb-a-4rs of Rampur which was 
signbd by his descendant Fazl Husain. This Wajideal-drs saya 
that the estate descends to sons and failing sons to daughters, but 
is manifestly incomplete as it fails to give the custom of descent 
failing issue, In the Wafib-al-Arz of Dewa the widows of Muzaffer 
Husain and Fazt Husain had to state the custom in their families 
which they did by referring respectively, as it would appear, to 
the Wafid-al-Ars of Kundri and Rampur; and it may well be 
that Fazl Husain refrained from stating the custom in full as he 
did not want to put himself in direct opposition to the widows. 

As regards the Wafib-al-Adrs signed by the descendants of 
Qazi Mahmud's other son, Abdul Nabi, with which the widows’ 
agents had nothing to do, they clearly state that the widows took 
only an interest for life ; and in the Wajfhal-drs of Chak Kalan 
Ex 164, it is state] that when there is no.iesue both wives remain 
in possession during their lives ; upon their death whoever ig 
nearest in kin in the family succeeds to the share, “ Accordingly 
the wives of Muzeffer Husain are in possession of'a half phare,” 
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The learned Chief Tudge appears to bave regarded this entry with 
some suspicion, but it is. not unnatural that the atlestors should 
have given this instance of the custom in their family, It is’ even 
possible that knowing of the pretensions of Muzaffer'e widows, they 
may have thought it well to assert that they were governed by the 
same custom as themselves and took a life interest only. 

Very lengthy and elaborate arguments were addressed to their 
Lordships on the plaintiffs’ contentions that *Abdus Shakur, whose 
descendants attested some of the Wajid-al-Ars exhibited in the case, 
and Ewaz Ali, who signed others, were déscendants in the male line 
from Qazi Mahmud and not from Abdus Salam. As regarde the 
descendants of Abdus Shakur their Lordships agree with the learned 
Chief Judge that the evidence of Mansur Ali, the plaintiff's eighth 
witness, which the Subordinate Judge accepted, is unworthy of 
credit, Their Lordships, however, observe that two of these 
Wajib-al-Ars Shankurhur Ex, 13 and Sikandarpur Exzers expressly 
state that the proprietors were Hujjaji Sheiks, though they mention 
that they had inherited their shares from their Jwswrg Abdus 
Shakur, That term does not exclude.an ancestor in the female line, 
but however that may be,it is clear that the attestors regarded them- 
selves as belonging to the family of Qazi Mahomed and not to the 
family of Abdus Salam who were Usmani Sheiks, and consequently 
that they must be taken as stating the custom among Hujjajis that 
is in Qazi Mahmud’sefagily. Similarly as regards Ewaz Ali itis 
stated in some of the Hajid-al-drz which he signed that the pro- 
prietora were Usmani Sheike, that is to say descended from Aldus 
Salam and there is other evidence which points the same way. In 
their Lordships’ opinion the Wufid-al-Avs signed by him must be 
treated as signed by deacendants of Abdus Salam, 

The learned Chief Judge has rejected the evidencé of custom 
among the descendants of Abdus Salam as irrelevant. Sseing that 
these two families both descended one in the male and.the other in 
the female line from Qazi Mahmud have lived so long under the 
same conditions in Dewaand have been so closely connected 
together as to be treated as one community their Lordships are of 
opinion that evidence of the customi observed by one family in 
supersession of the ordinary Mahomedan law is of high evidential 
value as to the custom in the other, Asshown inthe judgment of 
the Subordinate Jüdge thé TVajib-al-Ars signed by the descendants 
of Abdus Salam and Abdus Shakur strongly support the plaintiffs’ 
case as to the widows’ succeeding to a life interest, and their Lord- 
ships consider ij unnecessary to refer to them in’ detail, or to the 
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oral evidence which supports the custom. In their Lordships’ 
opinion it is most clearly established, l 


In the view taken by the appellate Court the question whether 
the husbamd's,heirs were entitled on the death of the senior widow 
to succeed forthwith to the properties which had been in her enjoy- 
mert did not arise, The Subordinate Judge had held that they 


were and consequently that as regards these properties the plaintiff's, 


suif was barred. He was of opinion that the Wajibal-drs dil not 
establish the right of the surviving widow to succeed to these pro- 
perties for her life, and that it was more consistent with other 


recorded incidents of this particular custom to hold that she was not' 


so entitled, Their Lordships are not prepared to differ from this 
finding. 


In the result their Lordships will humbly advise» His Majesly 
that the appeal be allowed, the decrees of the Chief Court set aside 
with costs anf the decree of the Subordinate Judge restored. The 
respondents will pay the appellants’ costs of the appeal. 


Barrow, Rogers and Nevill: Solicitors for the Appellants, 
Watkins and Hunter: Solicitors for the Respondents. 
EK, J. R, Appeal allomed, 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir George Claus Rankin, Knight, Chief Justice, Mr. Justice 
è C. C. Ghose and Mr, Justice Lort- Williams, 


SREEMATI ATTORMANI DASI AND ANOTBER 
p, 
RAMESH CHUNDER BOSE.* 


Afierney's. cost —Allecaturs for taxed costs-—Rule sg of the Rules of the High 
Court on the Original Side—Summary order. 


When an application by an attorney for realisation of his costs under Chapter 
XXXVIII rule 5g of the Rules of the High Court on the Original Side (corres. 


*ApreRl from Original Orders Nos. 101 and 103 of 1929, against the order 
of Mr, Justice Panckridge, dated:tbe sth August, 19g). + 
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ponding to rule 35 of the samo chapter in the present Edition of the Riles) 

entails an cagdhy, it should not ordinarily be dealt with in a summary manner. 

Held by majority, that as there are features in the caso which can only Ub 
disentangled by oral evidence, no summery order for the payment of amount 
due to the attorney under allocaturs for taxed costs could be omde. 

T Per C, C. Ghose, Ti Tho rule, that when the application entails an enquiry, 
It should not be dealt with in 2 summary manner, if applied in the present 
case, would work very grave injustice to the attorney. This isa very special 
case and there are really no matters which call for. eaquiry. y : 

An attorney who has employed a counsel under the authority given to him 
by the party la the retainor filed in Court, is Bound to pay counsel and the 
client will be bound to pay the fees paid to counsel on taxawon. It is only 
when the client has instructed the attorney not to brief a particular counsel 
that tho client would be under no obligation to pay fees paid to that particular 
counsel, should he have been employed by the attorney: Re Harrison (1) refer 
red to. 


Appeal by Clients i, e. Plaintiffs in Administration Suit. 


Application in Chamber for a summary order under Rule 59 
of Chapter XXX VIII of the Original Side Rules by the respondent 
attorney against his clients for payment of the amounts due to 
him under certain allocaturs for taxed costs. The other material 
facts appear from the judgment of Mr, Justice C. C, Ghose. 


The application was contested. The following judgment was 
delivered by 


Panokridge, J :e This is an application on behalf of Ramesh 
Chunder Bose, an Attorney of the Court, for an order under Chap. 
38, R. 59 of the Rules of Court, that the plaintiffs, Sm, Attormoni 
Dasij and Ashutosh Dhur, do pay him a sum of Rs. 23,7¢5-3 
being the balance of his taxed costs inthis suit. The history of 
the suit, which is one for the administration of the Estate of ' 
Pitambar Dhur, deceased, is as follows : 


Pitambar Dhur, the testator died onthe arst October, 1897; 
leaving him surviving his two sons, the defendants Bepin Behary 
Dhur and Kali Charan Dhur and four grandsons, the sons of his 
predeceased eldest son Narayan Chandra Dhur, the husband of 
the plaintiff, Sm, Attormani Dasi, viz, Nabin Chandra, Ashutosh, 
Purna and Shibnath. Ashutosh is one of the plaintiffs, Nabin 
Chandra a defendant, Purna Chandra and Shibnath are dead. 
The former is represente] by the defendant Sm, Sushila Sundari 
Dassi, his widow and the latter by the female plaintiff, his mother, 
Pitambar’s widow, Sm, Sarat Coomari Dassi is also a defendant, 


(1) [1908] 1 K. B. 282, 
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*On the 3rd December, 1897, application was made for the pro- 
bate of the testator’s Will, A caveat was ontered and the matter 
fet down as a contentious cause, being numbered 3 of 1898, In 
the initial stages of the Testamentary suit the attorney for the 
plaintiff in thi suit were the firm of Kally Nath Mitter and Sarva- 
dhicary, but sometime in rgor, there wasa change from that firm 
to Romesh Chunder Basu, the applicant in this case. The tosta- 
mentary suit was settled and a consent decree made therein on 
May 30th, 1904. Probate of the Will being granted and an order 
made tht costs of all partigs do come out of the estate. _ 

On the and December of the same year, this suit for administra- 
tion was instituted the applicant again acting as attorney for the 
plaintiffs Ashutosh and Attormani, 

It is unnecessary to set out in detail all the steps of this intri- 
cate litigation, The preliminary decree was made on January, 
231d 1906, and the final decree was made on the 17th December, 
1912. Appefls were filed and further enquiries directed, and the 
final decree, as it now stande, was made on the 8th May, 1916. On 
the 17th September, rgar, the applicant's Bill of costs were lodged 
in the Taxing Office and on the a6th June, 1928, the bill was finally 
vouched, taxed and passe] and an allocatur issued allowing 
Rs, 12, 295-8 as between party and party, and Rs. 13,949-15 as 
between attorney and client, Both the plaintiffa oppose the 
present application, and maintain tbat the circumstances of the 
case are such that in the exercise of "ny" discretion I should 
refuse to make the order asked for and refer the parties to a suit, 

Now, it is conceded that with the exception of certain costs 
which the applicant has expressed his willingness to give up, I 
must either make the order for the paymeut of the sum men- 
tioned or dismiss the application. Itis not opento me, on this 
application, to entertain, far less to decide, questions such as 
fet-off and damages, Lf these are to be agitated at all, it 
must be in any ordinary suit, 

With regard to limitation, the position is this, Applications 
under R, sg are not subject to either to Art. 84 or Art. 181 of 
the Indian Limitation Act [See Marendra Lai Khan v. Tarwbala 
Dasi (1)] but the judgments both of Mr, Justice Rankin in 
that case, and of Mr. Justice Chaudhuri in Za&Aiszami Dassi v. 
Dwijendra Nath Muksrjes (2) indicate that in certain circumstances 
the Court, in the exercisg of its discretion, should take into account 

(1) (1920) I. L. R, 48 Calc. 817. 

(a) (1918) I. L. R 46 Cale 249. 
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the fact that if the attorney be referred to the remedy of a regiflar 
suit, that suit must be dismissed as being time barred. 

It appears to me, however, that this is not an aspect of thé 
matter with which I need concern myself since in my judgment it 
is clear that in a suit brought by the Attorney, Mttormani and 
Ashutosh would not be in a position tuccessfully to plead the pro- 
visions of the Limitation Act, 

By Art. 84 of that Act the date from which the three years’ 
period of limitation provided by the article begins to run is the 
date of the termination of the ‘suit or business, Iam Asked to 
hold that the final decree of May 8th 1916 is the termination of 
this suit within the meaning of the auicls. To do so would, I 
think, be potently absurd ; in many proceedings of which adminis- 
tration suits are an example, the so-called final decree is very far 
from being the termination of the suit, Moreover, Atul Chunder 
Ghose v. Lakshman Chunder Sen (1) appears to me an authority 
for the proposition that ths period of limitation in‘in attorney's 
suit for taxed costs does not begin to run until at the earliest the 
issue of the allocatur, à 

ltisalso pointed out that a cabuderibla time has elapsed 
between the making of the final decree and this application and 
it ia suggested that this isa matter I should take into consilera- 
tion, In my judgment I should not, in this case, enquire whether 
the attorney was dilatory or expeditious at. every stage. His 
claim for costs is a lefal aot an equitable claim and could only be 
defeated in a suif by AR of time sufficient. to bring it within the 
law of limitation, , o 

Various other reasons are advanced why in this case the attor- 
ney should not be permitted to avail himself of the summary 
remedy provided by the rules, but should be referred to a suit. 

Tho plaintiffs first submit that they are entitled to the trial 
of an issue whether or not at the time of the institution of the suif 
there was an oral agreement between the attorney and Attormani 
Dasi that he would not ask for any costs beyond those that the Court 
might order to be paid out of the estate of the testator. I am 
satisfied that there is nothing in the ‘allegation. No affidavit is 
sworn by Attormani Dasi, and her brother, Narendra Nath Sen, 
puts it forward as based on information the source of which he 
does not specify. There is no corroboration for it whatsoever, 
and it is denied on oath by the applicant. , 

^ Next it is said that the Taxing Officer has erred in that he hag 


(1) (1909) I. L. R- 36 Clo. Gog. 


* 


* 
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not followed the schem» of taxation provided by an award of Mr. 
B. C, Chatterjee accepted by all the parties. The award was made 
ih the following circumstances. 

On July 31st r917, Mr. Justice Chaudhuri- referred-it to the 
Taxing Officer to report what sum was payable to the plaintiff's attor- 
ney as counsel's fees, and the party subsequently agreed to refer the 
matter to the arbitration of Mr, Chatterjee who made his award on 
January 3oth, 1920. At first sight it certainly seems that the Arbitra- 
tor’s award goes considerably beyond the scope of the reference for 
not only does it deal with fhe proportions in which the plaintiffs are to 
be liable saver se and the amount payable out of Pitambar’s estate, 
but it gives direction as to»the general costs of the suit quite apart 
from Counsel’s fee; This however, is not important as all the 
parties, including the attorney signed their consent to the award, 
and the attorney expresses bis willingness to be bound by it, 
The answer to this contention is I think given by the Advocate- 
General, viz, that it is now too late to call the Taxing Officers 
decision in question. The taxation has become finaland the only 
question before ms is the method whereby the attorney is to 
enforce his claim not to the quantum of the claim itself, 

Ithink he is also right when he contends that in so far as the 
plaintiffs base their argument on. the various directions that haye 
been given for costs out of the estate, they display some misappre- 
hension as to the meaning of that term, An attorney looks for 
remuneration to the client who has retailed him, and when in 
administration matters an order is made for costs Gut of the estate 
it stems that the client may reimburse himself from the estdte and 
it no way limits the rights of the attorney to get his taxed costa 
direct from the client, 

The final objection is one of more substance, It is said that 
the parties should be referred to a suit because it would thereby be 
‘possible for the plaintifw to set cff against the attorney's bill of 
costs, a time-baired claim for unliquidated damages occasioned by 
the attorney's negligence, The negligence relied on cor.cerns the 
proceedings before the Assistant Referee pursuant to an order made 
on appeal on December 3rd 1914, On August 18th :91i5 the 
Assistant Referee gave the following directions :— 


* All parties should lodge with tbe Taxing Office their bill of 
costs i, e, of the testamentary Suit No. 3 of 1898, before the 
Court closes for the long vacation, If they do not produce their 
allocaturs before I close the Reference I shall treat the payments 

made to the attorneys by Mr, Belchambers qs personal drawings by 
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the parties, and they would not get the benefit of the provision? in 
the appeal Court decree as to equal contribution to the costs", 

The plaintiffs allege that by failing to get his bills taxed of 
produce his allocatur, the attorney has deprived them of the bene- 
fit of the provisions as to costs in the testamentary suit' with the 
result that their shares have been debited with large sums by way 
of personal drawings and interest, and a legacy of Ra. 9,000 given 
to Narain Chandra's branch of the family has been swallowed up in 
this fashion. The attorney's answer i» that he did all he could 
in his clients’ interest, but that he was obstructed at evot% turn. 
The brothers, he says, kept the cause papers and briefs in their 
own possession and to this fact and the hrothers’ quarrels the delays 
were due. . 

Now, I assume as against the attoraey (1) that in a suit it would 
be possible for the plaintiffs to plead a time-barred claim for 
unliquidated damages by way of equitable set off, and (2) that the 
position is unaffected by the fact that all parties accepted Mr, 
Chatterjee's Award in r9zo though on both points I entertain 
some doubts, . 

Nevertheless after giving the matter my consideration I have 
come to the conclusion that the circumstances would not justify 
mein compelling the applicant to resort to the remedy of suit 
entailing much expense, delay and inconvenience. l 

As the Advocate-General has pointed out, the attorney would 
have had no possible mobive for suppressing the allocaturs or for 
not getting his on costs taxed, Indeed it was to his interest to 
expedite matters. . 

Again there is no evidence to show that any of the parties 
called upon the attorney to bestir himself, No doubt Attormani 
Dasi isa Pardinsshin lady for whom allowance must be made 
but her brother has been lookiag after her interest and both he 
and Ashutosh must have fully appreciated [he position, : 

On the materials before m», I cannot find that these charges 
were ever made prior to the affirmation of an afā lavit by Nabin 
on March rath, 1974 nine years after the alleged default, and when 
its effects must long have been apparent. It is further significant 
that even to-day these charges do not appear in the affidavit 
used by Ashutosh in opposition, No affidavit is sworn by 
Attormani Dasi, and in Narendra’s affidavit the charge is one 
of wilful misfeasance, a reckless and absurd suggestion doing little 
credit to the deporent who swore and in my opinion still less to 
the attorney who drafted the affidavit, 
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I, therefore, make the order asked for save and except that 
the sum mentioned in the summons will be reduced by two thirds 
Of the attorney's profit—costs as between attorney and client, which 
the attornay has expressed himself willing to give up. This I 
am told, is a sum of Rs, 3,295-2-8, but if this is not agreed the 
matter must be mentioned to me again, and referred. The attor- 
ney is entitled to his costs of this application. 

Certified for Coungel, 

“Against this order, two appeals were filed. 

Messrs. P. N. Chatterjat and S. C. Roy for the Appellants. 

Messrs. S. M, Bose and N. C. Chatterjee for the Respondent, 

The following judgments were delivered : 

Bankin, C. J. :—In this case, there was an application in 
‘Chambers for a summary order under Rule 39 of Chapter 
XXXVIII of the Original Side Rules by an attorney agatost his 
clients for payment of the amounts due to him under certain 
allocaturs for taxed costs, The practice in this Court is that when 
an order is made for costs as between party and party at the hearing 
of a suit or an appeal, the taxation proceeds not only between party 
and party but also between the attorney and his client as regards 
attorney and client costs, The costs with which we are concerned 
are the costs of an Administration suit which came to an end, in 
the first instance, on the ryth December rora and, an appeal on 
the 3rd December rgr4; and the taxation with which we are 
concerned has been held under these two decree, The suit was 
& suit forthe administration of the estate of one Pitambar who 
died in 1897. The conduct both of the attorney and his clients 
has been most extraordinary and the bills of costs now in question 
appears to have been lodged with the Taxing Officer in the year 
193t, Ultimately, the allocaturs were issued on the s6tl of Jane 
1928 and the present application was taken out shortly there- 
after, : 

The clients contend that the sums claimed are not due to the 
attorney and the defences which they set up tothe claim are as 
follows : - First of all, they contend that the attorney was party to 
an agreement that a certain award made by Mr, B, C. Chatterji 
should take effect in respect of costs and they say that by this award 
a large part of the costs for which claim is now made is subject to 
an agreement by the attorney that he should look only to the estate 
of the deceased and should not look to either of his clients 
personally, With reference to this matter, there is à great deal to 
consider. It isa question whether the award, was a good award at 
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all, Ultimately, the award was incorporated in the report of the 
Registrar which was presented to the Court and the Court refused 
to accept it and there can be no doubt at all that the claim on thé 
part of the clients that this award now binds the attorney,gives rise 
toa good many matters for investigation. The second defence 
which is taken particularly by the lady Attormani is that.the 
attorney was engaged throughout on the understanding that he 
would not look to her personally for his cqsts bat would take his 
chance in gettipg his costs out of the estate in administration. This 
certainly is an exceptional contention and requires very ‘strong 
proof before it can be accepted—particularly in the light of the sub- 
sequent events, The third defence put*forward is that there isa 
heavy claim for damages for the attorney's negligence arising out 
of the fact that in the administration suit the attorney did not pro- * 
duce and get his bills taxed so as to enable his clients to get the 

benefit of an order which put the costs of all the parties upon 
Pitamber's estate, It does seem,—though it is by no means clear— 
but it does seem to me to be the fact that certain bills of costs not 

being produced in time, the Assistant Referee refused to permit them 

to be taken into account, On the other hand, there is a mass of 

material upon the record tending to show that the default in lodging 

these bills of costs for taxation was' not so much the fault of tha attor- 

ney as the fault of his very cantankerous and extraordinary clients, 

But, at the same time, it cannot be said that the attorney has been 

able through letters written from time to time to establish this 

position, The clients further claim to set off certain sums of costs 

and dispute the credit that had been given to them for certain 

small amounts that had been paid on account ‘and they further 

raise the question that the order sought against them is barred 

by limitation. : 

1 have been at considerable pains to endeavour to see whether 
Rule 59 of Chapter XXXVIII of the Ofiginal Side Rules can 
fairly and defeasibly be applied to a case of this degree of compli- 
cation, It appears to me that it cannot ; and, though I have reach- 
ed this result with great regret, I cannot szy that I have any real 
doubt upon the matter. No doubt itis open tous to go through 
the mass of the record in this administration suit. and ths testamen- 
tary suit that was connected with it and to make up our minds, from 
what was said by learned Judges from time to time and from 
the affidavits filed from time to 4ime by the parties, 
which of these parties is likely to be in the right as regards” 
their several contenjjons, but it does not seem to me that 
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that” would. be & proper. or reasonable way of dealing with 
such a case as this, In my judgment, there ars fet- 
tures in this case which can only be disentangled -by oral evi- 
dence and, ihough I have little doubt that there is small merit in 
the attempt on the part of the clients to pay nothing to their attor- 
ney who {s out of pocket by a lare sum with respect .to counsel’s 
fees and other matters, I feel entirely , unable to give relief to the 
ee upon a mere symmons ia Chambers such as is now before 

"With the very greatest respect to the learned Judge who .has 
m tHe order against the glients, I think that that ordem cannot 
stand. In my judgment, the appeals must be allowed and the order 
of the learned Judge must be discharged. No order as to costs, ~ 

C. C. Ghose, J, :—In this case I have the. misfortune to .differ 
- from my learned brothers, it is therefore incumbent upon me: to 
set out at length the reasons which have compelled me to differ. 

. These two appeals have arisen out of an application. made :by 
the respondent Mr, Ramesh Chunder Bose who is an attorney of 
this Court for an order under Chapter XXXVIII Rule 59 of the 
Rules of this Court on the Original Side (corresponding to rule 33 
ofthe same Chapter in the present edition of the Rules) that the 
plaintiffs Srimati Attormani Dasi and Ashutosh Dhur do pay tò 
him the sum of Rs, 23755-3:0 being the balance of his taxed coste, 
The application came on for hearing before Mr, Justice Panckridgs 
and he made an order in manner following: ^" [t is ordered that 
the said plaintiffs Srimati Attormani Dasi and Atbatosh , Dhur 
do pay to the said Babu Ramesh Chunder Bose ths sum of Rupees 
twenty three thousand seven hundred and Afty five and annas three 
being the balance of the plaintiff.’ taxed costs in this suit less the 
sum of Rupees three thousand two hundred and ninety-six annis 
two and pies eight being the two-thirds of the in-pocket attorney 
and client costs and do also pay him his costs of and incidental to 
this application including the fee to Counsel to be taxed” by, the 
Taxing Officer of this Court,” ‘ 

It may be noted in passing that though the attorney took out 
summons of this application as far back as the 3oth August 1928 
the matter was not disposed of till the 5th August 1929. 


In Appeal No, ror the appellant is Ashutosh Dhur and in 
Appeal No, 102 the appellant is Srimati Attormani Dasi; but the 
points which arise in the two appeals are the same and conse» 
quently the two appeals have been heard together by us, 

The subject-matter of these two appeals is somewhat compl 
cated and it may be desirable to set out the facts at some length. ° 
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One Pitambar Dhur died on the arst October 1897 leaving 
him surviving his two so s Bipin Bebari Dhur and Kali Churn 
Dhur and four grandsons named Nobin Chunder Dhur, Ashutosh 
Dhur, Purna Chunder Dhur and Sib Chuader Dhur—-being the sons 
of his predeceased eldest son Narayan Chunder Dhur, and Srimati 
Attormani Dasi, the widow of Narayan, Purna died leaving a 
widow named Sushila. Shib Chunder died unmarried leaving him 
surviving his mother Srimati Attormani Dasi as his heiress, 

Pitambar Dhur died leaving a Will, application for probate of 
which was made by the Executor named therein, Bipin Behari 
Dhur, on the 3rd December 1897. A caveat was lodged, with the 
result that the matter of the application for probate was set down 
to be heard as a contentious cause and was numbered as Suit 
No. 3 of 1699,  Srimati Attormani appeared in those proceedings 
as guardian of her then infart tons Ashutosh and Shib Chunder and 
opposed the application and her attorneys were Megas, Kali Nath 
Mitter and Sarvadbikari, Mr. Belchambers—the then Registrar 
on the Original Side—was appointed Receiver of the Estate of 
Pitambar Dhur, Sometime in rgor there was a change of attorney 
from Messrs, Kali Nath Mitter and Sarvadhikari to Mr, Ramesh 
Chunder Boss. In October igor, the parties came to a certain 
agreement, In 1904 there was a decree by consent in the said pro- 
bate suit ; probate of the Will was granted to the Executor and an 
order was made that ghe costs of all parties should come out of the 
estate, While this litigation was going on, it appears that Mr, 
Belchambers as Receiver made certain payments from time to 
time to the attorneys engaged in the case, ° 

Shortly after the termination of that litigation, an Administration 
Suit was started by the plaintiffs Srimati Attormani Dasi and 
Ashutosh Dhur in this Court being Suit No, 875 of 1904 at the 
instance of Nobin Chunder Dhur and these persons retaingd 
Mr. Ramesh Chunder Bose as their attorney in the said suit. 
Mr, Bose's costs which are the subject-matter of the present appli- 
cation are in connection with the said Administration Suit and 
with various appeals arising therefrom. In the Administration Suit 
which was instituted at the instance of Nobin as found by this 
Court, a preliminary decree was made on the a3rd January, 1906 
directing a reference to tho Assistant Referee. There was an 
appeal against this preliminary decree ; but the appeal was dis- 
missed and the ‘decree was confirme by the Court of appeal. 
This was on the z4th January 1907, The Assistant Referee made 
his report on the @ist July 1909. Exceptions were taken thereto 
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on every conceivable point by Nobin Chunder Dhur, among others, 
and the malter came on for bearing before Mr, Justice Woodroffa, 
The exceptions were discharged and the report of the Assistant 
Referee was confirmed on the 17th December 31912 and a final 
decree was made, 

It was directed by the final decree that the general costa of all 
parties in the said Administration Suit should be paid out of the 
estate—one-third from the share of each branch and that the general 
costs of all parties in the Reference before the Assistant Referee 
ghould'be paid out of the egtate—one-third from the share of each 
branch except the costa occasioned by reason of a document which 
was marked Exhibit D being put forward and in respect thereof it 
was directed that the plaintiffs should pay such costs. Now, against 
this final decree two appeals were lodged, On the 3rd December 
1914, the Court of appeal slightly varied the decree of the ;17th 
December 1912. It was ordered that the costs of the Administra- 

~ tion Suit shoifld be paid out of the estate except that the plaintiffs 
and Nobin Chunder Dhur should pay the costs occasioned by 
putting forward Exhibit D. It was also directed that the costs of the 
Testamentary proceedings covered by clause 3 of a certain agree- 
ment arrived at between the parties being the agreement of October 
Ist, 1900, should come out of the estate—one-third from tho share 
of each branch, Certain directions were also given by the Court 
of appeal for further enquiries before the Assistant Referee. Those 
enquiries came on before the Assistant Referees, and by his order 
dated the 18th August 1915 he directed the parties to lodge with 
the*'l'axing Officer before the then ensuing long vacation com- 
menced their bills of costs of the Testamentary suit and produce 
allocaturs before the Reference before him was closed and, that, 
in default, the payments made by Mr. Belchambera as Receiver 
to the Attorneys concerned wouli be treated as the personal draw- 
Ings of the parties. W appears that this order was not carried out 
by any of the parties to the said suit, Be that as it may, the report 
of the Assistant Referee on the said further reference came on for 
confirmation before this Court on the 8th May 1916 when the sams 
was confirmed and a final decree was passed in the said Administra- 
tion Suit, s 

In the various proceedings referred to above Mr. Ramesh 
Chunder Bose acted as attorney ofthe plaintiffs but it does not 
appear that he was paid, his costs from time to time or indeed at 
any time by his clients—the plaintiffs Srimati Attormani Dasi and 
Ashutosh Dhur, except certain small sums, In July 1917 he was 
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faced with this position that there was due by him to various 
insel employed by him on behalf of his clients in the said various 
proceedings, a large sum of money amounting to about Rs, 40,009, 
Demands for payment had been made on his clients, butit appears 
that the Attorney was put off on the ground of want of funds and on 
the ground that their propsrties were in the hands of a Receiver of 
this Court,- In these circumstances, Srimati Attormani Dati made 
aWa@pplication in the Administration Suit (No. 875 of 1994) gome- 
time id July 1917 before Mr. Justice Chaudhuri for an order, that’ the 
Raceiver-appointed ia the said cuit of the properties bequeathed to 
the heir of Narayan Chunder. Dhur decsased should raise and pay 
to Mr. Romssh Chunler Bose a sum oF Rj, 40,009 by mortgage or 
salo of one undivided half share cf the said properties in his charge 
towards payment in part of Mr, Ramesh Chunder Boie’s bill of 
coats, "Various other matters wera covered by this ac but 
for present purposes it is unnecessary to refer to them. - 


"Mr. Ramesh’ Chunder Bose made an affidavit in connection with ^ 
this application and he stated inter alia as follows: ‘“ That during 
the prosecution of this suit and the appeals, the said Ashutosh Dhur 
üsed.to fake "from my office the cause papers and the briefs of 
Counsel2-most of them hava not been-returned to me but were kept 
bythe said Ashutosh Dhur—and he has not made them over to me. 
That about two years ago the said Asbutosh Dhur and Nobin 
Chunder Dhur quarre]led among themselves and Ashutosh Dhur 
allegés that the qause papers and briefs of Counsel are with Nobin 
Chunder Dhur and the latter charges that when Ashutosh Dhur 
removed from:his house he had taken them over with him and they 
were and are still with the said Ashutosh Dhur. That there isa 
large sum of money about Rs, 37600 due to Counsel for their fees 
and unless these are paid to Counsel I cannot under the Rules of 
Court lodge my Bill of Costs into the Taxing Office for taxation, 
Besides owing to non-production by Ashrftosh Dhur of the cause 
papers and the briefa of various Counsel who appeared on my 
clients! behalf at the various stages in this suit and in appeal I am 
unable to get my Bill checked by the Taxing Officer of this Hon’ble 
Court at the-tims of taxation. of my Bill of costs, That under the 
Rules of this Hon'ble Court all Bills of costs should be lodged for 
taxation along with the causes papsrs and briefs. of Counsel and upon 
payment to Counsel of all their dues thereon, That I have got my 
Bill bf costs in this suit prepared from papers filed in Court and 
iipOn thé‘cause papers and other papers in connection with this suit, 
but I am unable to pay Counsel their foes asthe plaiatiffs did not 
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pay them nor have they got their share of the properties, they being * Crvi.’ 
„in the hands of a Receiver appointed in this svit, That my Bill of rS, 


1930. 
cost» has been ready and it shows that the total amount of my Bill v 
š d Attormani 
of costs m this suit is about Re. 53368 of which the sum of 3 Ex 
9 . 
Rs. 37600 representa fees due to Counsel,” Ashutosh Dhur also Ramesh Chundar 
made an affidavit and he opposed Attormani’s application, Bose. 


Ashutosh stated among others as follows: “ I state that whatever ç c, Ghate, 3. 
papers and briefs were taken it was done by the defendant Nobin 
Chundgr Dhur who used to do everything in the case and if any 
papers and briefs have not been returned, the said Nobin Chunder 
Dhur is responsible for the same.” At this time, it is quite clear 
from the materials befóre us that Ashutosh and Nobin had 
quarrelled among themselyes and Ashutosh charged that the appli- 
cation of Srimati Attormani Dasi had really been inspired by Nobin 
Chunder DLur in order that be (Ashutosh) might be made to pay 
the costs to Mr. Ramesh Chunder Bose, Ashutosh’s contention: was 
that the Administration’ suit itself was Nobin Chunder’s suit, 
although he figured in the category of defendants and that. Nobin- 
ought to pay Mr. Bose's coste, i 

Mr, Justice Chaudhuri made an order on the 31at July 1914 on 
this application and it was as follows: ' And it is further ordered : 
that it-te and'it is hereby referred to -the Taxing Officer of this 
Court to enquire and report as to the amount „of Counsel’s fees due 
to s Ramesh Chunder Bose, a attorney fgr the plaintiffs in this 

: And it is further ordered that the sald enquigy be held in the 

presence of the said Babu Ramesh Chunder Bose or his agent and 
alsb in the presence of the sid plaintiff, Ashutosh Dhur or his 
attorney.” Ashutosh preferred an appeal but the' appeal was dis- 
missed ; and Mr, Justice Chaudhuri's order was confirmed. 

As I understand Mr. Justice Chaudhuri’s order and the order 
of the Court of appeal confirming the same, it was evidently intend- 
ed at the time that afte? the amount of fees due to Counsel had . 
been ascertained, provision for payment thereof would be siba 
quently made by the Court. 


It appears tbat the matter went to Mr. Hechle—the then Tar- 
ing Officer—and the enquiry was proceeded with for some time and 
‘during the ‘course of the enquiry'it was ascerlained what fees were 
payable'to Counsel and to which Counsel. The enquiry was not, 
however, concluded before Mr. Hechle as the parties agreed among . 
themselves that Mr, B. €. Chatterji—a member of the Bar—should 
hold a sott’of arbitration and in that manner finish the. enquiry 
which was being held before ` Mr. Hechle, Mr. Chiatterjii made an e*" 
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award or report on the 3oth January 1920 which is printed at 
pages 11 to 15 of the paper book in Appeal No. ror of 1929, The 
fees dus to 8 Counsel had to be ascertained and this was done by" 
Mr, Chatterji on the materials which had already begn placed 
before Mr, Hechle, He thea proceeded to indicate how much of 
the fees due to Cou1sel was payable out of what he called the 
“estate”, how much was payable by Srimati Attormani Dasi and 
how much wis payable by Ashutosh Dhur, The award or report 
of Mr. Chatterji was agreed to ia writing by Mr, Ramesh Chunder 
Bose, by Srimati Attormani Dasi, and hy Ashutosh Dhur.' The 
Taxing Officer incorporated Mr. Chatterji’s award or report in his 
Report to the Court which was dated the tath March 1920, 

Oa the 16th March 1920 Ashutosh Dhur gave notice of an appli- 
cation for the 26th March 1926 before Mr, Justice Rankin, as he 
then was, for an order that the Report of the Taxing Officer dated ` 
the rath March 1920 should be confirmed and that the Receivec 
appointed in tho said Suit No. 875 of 1904 of the estate of the 
beirs- of Narayan Chunder Dhur be directed to pay Mr, Ramesh 
Chu nder Bose the sum of Rs, 14501 out of the funds in his hands 
to the extent the same was available and the balance by raising 
the same on mortgage of properties of sufficient value belonging to 
the estate of the heirs of Narayan Chunder Dhur deceased to 
enable Mr, Ramesh Chunder Bose to tax his Bill of Costs which 
were payable out of the estate of Pitambar Dhur deceased and debit 
one-third of the amount *of taxed bills of Mr, Ramesh Chunder 
Bose against the amount to be advanced to him as aforesaid and 
realise one-third of the amount of the taxed bill from Kali Charn 
Dhur and one-third from Bipin Behari Dhur and that after such 
realisation the accounts between the heirs of Narayan Chunder Dhur 
as regards their liability for payment of costs be finally adjusted. 
In passing it may be noted that this was in substance the same 
application which Attormani had made before Mr, Justice Chau- 
dhuri and which Ashutosh had strenuously opposed at that time, 
Asutosh’s idea was that the attorney should be paid off first, and 
then the said Receiver should be placed in a position to realise a 
portion of the said costs from Bipinand Kally and thus to recoup 
Narayan’s estate to a certain extent, Ashutosh Dhur in his petition 
to this Court stated, among others, as follows: “That the said 
estate being in the hands of the Official Receiver, your petitioner 
and his mother were unable to pay avery, large amount of costs 
payable to their attorney Babu Ramesh  Chunder Bose so as to 


eo, enable him to tax hig bjlis and recover.the same jn the manner 
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hereinbefore stated, That in order to get over this difficulty your 
petitioner's mother took out a Registrar's summons dated the 18th 
*July 1917 praying for an order that Mr, Jacob the then Receiver 
of the sajl estate should raise and pay to the said Babu Rimesh 
Chunder Bose the sum of Rs, 40,000 by mortgage or sale of undivi- 
ded half share of the properties bequeathed to the heirs of Narayan 
Chunder Dhur, That your petitioner filed an affidavit in opposi- 
tion to the said application affirmed on the s3rd day of July r917 
selting out that Nobin Chunder Dhur undertook to pay the costs 
of the action and further, that the costs were payable out of the 
estate of Pitambar Dhur deceased in the manner hereinbefore 
stated and raising various other objections to the same, hat 
upon the said application it was ister alia ordered that it should 
be and was thereby referred to the Taxing Officer of this Hon’ble 
Court to enquire and report as to the amount of Counsel’s fees due 
to Babu Ramesh Chunder Bose and it was further ordered that 
the said enquiry should be held in the presence of the said Ramesh 
Chunder Bose and your petitioner, That during the pendency 
of the said enquiry the defendant Bipin Behari Dhur having 
taxed some of his bills, applied for execution thereof against your 
_ petitioner, his mother and the defendant Nobin Chunder Dhur 
and accordingly a notice was issued by this Hon'ble Court and 
dated the 4th February 1919 on your petitioner, his mother and 
the defeniant Nobin Chunder Dhur to show cause why the decree 
and orders for costs which had been tax@d ‘ts aforesaid should not 
be executed, That your petitioner filed an affidavit affirmed on 
the 31st day of March 1919 for the purpose of showing cause wherein 
your petitioner after setting out the facts of the case pointed 
out that the estate of Narayan Chunder Dhur being in the hands of 
the Official Receiver, Counsel’s fees payable to Baba Ramesh 
Chunder Bose cauld not be paid to enable him to tax his bills and 
"further that on such taxation not only the decrees and orders for 
costs including those under execution would be satisfied but 
a large amount would be due to the estate belonging to the heirs 
of Narayan Chunder Dhur deceased", Notice of thla application 
was given to Srimati Attormani Dasi, Mr, Ramesh Chunder Bose, 
Nobin Chander Dhur and his attorney Mr. H, C, Banerjee, Sri- 
mati Sushila Sundari Dasi and her attorneys Rutter & Company 
and to Mr, Khagendra Nath De who was the attorney of Nobin 
Chander Dhur for somp time, but no notice was given to the other 
parties, interested in the estate of Pitambar Dhur, 
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refused to confirm the Taxing Officars report anl ia the course of 
his judgment’observed as follows: “In the course of this litiga- 
tion there has been a Testamsntary suit nnd in the Administration" 
suit certain costs incurred in the Testamentiry suit have been dealt 
with ; further complication arises owing to the fact that the costs 
were not taxed at the time and certain orders were made which 
fail to take effect regarding costs, It is cvident that more than 
one of the parties are in this difficulty that Counsel’s fees have 
amounted toa considerable sum and .the solicitors are not deti- 
rous of paying such a large sum before, carrying in the Bills for 
taxation of those costs allowed out of Pitambar’s estate. To that 
extent I am minded to help the parties on a proper application 
being made in the presence of all the parties, Ifsuch an applica- 
tion is. made for leave to have those costs taxed first and payment 
of Counsel’s feeaf vouched afterwards I may be able to make an 
order giving the Receiver liberty to pay Counsel’s fees but will 
direct that the allocaturs are not to issue till the .fouchers are 
produced before the Registrar that Counsel have been paid. As 
regards any other costs payable out of  Narayan's share in that 
estate; I cannot hold out any hopes that I will do more than make 
provision when the decree in the partition suit” (relating to the 
estate of Narayan Chunder Dhur deceased) “comes to be made 
(i) giving the Commissioner of partition liberty to set off costs 
where there are cross claims (ii) giving him leave to sell or raise 
money upon the particu@r share of each person to ray the 
attorneys,” T 

It should be stated here that Nobin who had a passion for litiga- 
tion had in 31917 started a suit for partition of the properties 
belonging to Narain's heirs (Suit No. 563 of 1917). That suit 
came on for hearing before Mr. Justice Rankin on the and August 
1930 when he made the usual partition decree and appointed Mr, 
Hechle, the then Registrar, Commissioner of ePartition and Recei-^ 
ver and discharged the Official Receiver who had been Receiver 
of the said properties under an order which had been made in Suit 
No. 875 of 1904. : . 

The position thereafter was that Attormani and Ashutosh 
‘would not pay Mr, Ramesh Chunder Bese any money and Mr. 
Ramesh Chunder Bose was unable to get his bill taxed as Counsel, 
employed by him, bad not been paid their fees. The attorney had 
employed the Counsel concerned under the authority given to him 

* by the plaintiffs in the retainer filed in Court and he was bound to 


* e , pay Counsel and the clignt would be bound to pay the fees paid to 
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cohnsel on taxation, It is only when the client has instructed the 
attorney not to brief & particular counsel that the client would 
*be under no obligation to pay fees paid to that particular 
counsel, should he have been employed ‘by the attorney: See Re 
Harrison (1)" In these circumstances he made an application 
to this Court sometime in March 1924 for an order on 
notice to the parties and to the Receiver appointed in Suit No, 
563 of 1917 that the Receiver of the estate of the heirs of Narayan 
Clfunder Dhur deceased should raise and pay to Mr. Ramesh 
Chundet Bose a sum of Rs, 15912 by mortgage or sale of one 
undivided half share of the properties bequeathed to the heirs of 
Narayan Chunder Dhur towards payment in part of the plaintid's 
bill of costs and that Ashutosh Dhur be ordered to produce cause 
papers and briefs of Counsel before the Taxing Officer in order to 
enable Mr. Ramesh Chunder Bose to vouch his bill of costs. By 
this time Mr. Bose had lodged his Bill with the Taxing Officer 
and it had b8en taxed in the sense that the Officer had decided 
what he would allow. Ashutosh opposed the application of Mr. 
Bose, The application came on before ms sitting on the Original 
Side and it appeared manifest from the affidavits used (See R. C. 
Bose's affidavit of the 19th March 1924 and Ashutosh's affidavit 
of the grst March 1924) that Mr. Bose’s complaint that the briefs 
and cause papers had been taken away from his office was literally 
true, I was further of opinion that the order prayed for was such 
‘as Mr. Justice Rankin bad indicated in the foncluding sentence of 
his judgment quoted above as being one whic& could be made. 
An«rder was made by me on the Original Side in April 1924 in 
terms prayed for by Mr, Ramesh Chunder Bose; bnt this order 
was however set aside by the Court of appeal by its judgment 
dated the asth March 1925. The Court of appeal (Sanderson 
C. J. and Rankin J.) pointed out that the attorney had no cause of 
‘@etion against his clientafor disbursements such as Counsel’s fees 
before he had actually paid them and that no case had been made 
out by the attorney for asking that the share of his clients should 
at that stage be mortgaged in order to put himin funds to pay his 
Counsel’s fees. 

It may not be out of place here to quote the following 
observations from the judgment of the Court of appeal which 
was delivered by Rankin J: "The position is, as 1 understand, 
that the bill of costs, which is referred to by the Attorney in his 
affidavit has, been lodged, It has been lodged without these 


(1) [1908] 1 K. B. 282, g 
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vouchers from Counsel, The bill itself has been taxed in ‘the 
sense that the officer has decided what he will allow. The amount 
to be allowed for Counsel's fees has also been decided anda cert 
tificate has been given, It appears, therefore, that this Attorney 
has been allowed very great indulgence indeed. Me has been 
allowed to bring in his bill without the vouchers and practically to 
have a complete taxation without the vouchers. I make no obser- 
vation asto that, except that he bas had exceptional indulgence. 
The bill itself appears to bs a bill fora véry much larger sum 
than Rs, 15,000; taking the bill as a whole, it appears to be 
more than Rs.. 40,000. We are now asked to say whether it is 
right in these circumstances that the Receiver should be directed 
to charge the clients’ estate itself merely to raise a mortgage for 
the purpose of putting the solicitor in funds to pay his Counsel’s 
fees at the last moment when the taxation is already complete. It 
has to be observed that under our Rules it is possible for an Attor- 
ney when he obtains his allocatur to get a summary remedy against 
bis client under Rule 67 of Chapter XXXVIII, In my judgment, 
there are several substantial reasons why the order asked for by 
the Attorney should not be granted. If this order be made in 
this case it appears to me that it will bs very difficult to refuse 
applications of this character which will constantly be made. It 
seems to me that it isin effect getting rid of the salutary rule of 
law which was laid down ia Holmes v. Penney (1). I think, too, that 
the principle that an®Atgorney’s client is entitled asa special pro- 
tection to have @isbursements made before the bill is lodged would 
be seriously imperilled. It seems wrong in any case to raise money 
for pert of the bill of costs ; piecemeal charges on an estate are to 
be avoided, There is another ob jection. When this bill has been 
passed the clients will have an opportunity, if they desire, of raising 
certain claims and objections which they have indicated, I do not 
say that by way of encourag ing them to do so ; but it is quite possi- 
ble that that will be done,” i 

I will not presume to say a single word in criticism of the 
judgment of the Court of appeal ; but it does seem to me that Mr. 
Justice Rankin’s attention was not drawn to hisown judgment 
dated the 26th July 1920, referred to above. 

It appears that sometime previously namely in March 1:924 
Nabin Chunder Dhur had made an application to this Court on the 
Original Side in Suit No, 563 of rgr7 for an order that Mr. Ramesh 
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Chander Bose might be directed to make over to Mr. Remfry— 
the Receiver and Commissi»ner of Partition of the ostate of 
Narayan Chunder Dhur appointed in the said Suit No, 563 of 
1917 the allocatars of costs of the said Testamentary Suit No. 3 
of 1898 and his taxed Bills of costs and to furnish a full and com- 
plete account with sufficient details of all monies received by 
him from time to time on account of the costs of the said Testa- 
mentary Suit, Mr, Ramesh Chunder Bose filed an affidavit on 
the 24th, March 1924 in which he stated that the said Nabin Chun- 
der Dhur and Ashutosh Dbur used to look after the litigation from 
the very start and that from time to time they used to take away 
from his office cause papers and briefs of Counsel in the Testa- 
mentary and other proceedings, which papers were essentially neces- 
sery for the preparation of the Bill; of costs. This wasa repeti- 
tion of what he had already stated in 1917 and which is refer- 
red to in a previous portion of this judgment. He also stated 
that he had ia his possession one. allocatur and four taxed bills 
and that as regards the other allocaturs or taxed bills they were 
made over to Mr. Belchambers and were no longer with him. Ashu- 
tosh made an affidavit but there is no denial therein of what had 
been stated by Mr. Bose. Mr. Bose’s explanation was fully accepted 
and Nabin's application was dismissed by me on the Original Side 
and two appeals against the last mentioned order were also dismissed 
by Sanderson C. J. and Rankin J. This wgs on the roth March 
1925. The result was that no further question e bout allocaturs 
and taxed bills in connection with Suit No. 3 of 1893 could there- 
afte? arise. 

Couasel employed by Mr, Ramesh Chunder Bose having been 
subsequently paid by bim out of his own funds and the necessary 
vouchers being produced before the Taxing Officer, the taxation 
of his Bill of costs: which was lodged in the Taxing Office on the 
ath September 192r wał completed on the 26th June 1938 and 
an allocatur was issued allowing Rs. 13295-8 as between party and 
party and Rs. 1394915. as between Attorney and client, Mr, 
Bose is now seeking to obtain an order for payment by the 
plaintiffs and they are strenuously resisting any such order, 

I may mention in this connection that the Attorney’s bill was 
in the first instance finally passed by the Assistant Taxing Officer 
onthe and September r927. The plaintiffs however asked for 
review of taxation, The «decision of the Taxing Officer dated the 
r5th September 1927 was against the plaintiffs; They then appli- 
ed to Court for an order that the taxation shauld be reopened and 
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- that the bill should be retaxed. Mr, Justice Pearson before whom 


the matter came on for hearing was not satisfied that it was neces- 
sary to reopen the taxation altogether but he directed that the 
Taxing Officer should only reconsider item; 1 to 5 mentioaed in the 
plaintiff’ exceptions to taxation, It may bs noted in passing 
that the plaintiffs queried the entire bill of the Attorney and that 
as many as 371 items in the bill were taken exception to. 

Mr, S, C. Roy and Mr. P, N. Chatterjee for the plaintifs Attor- 
mani Dasi and Ashutosh Dhur have raised before us various 
contentions, the principal among them, being the following : (1) 
that the award of Mr, B. C. Chatterji is binding on the Attorney, 
and that it is quite clesr that under the award the Attorney is to 
get certain costs on account of Coursel’s fees out of the “ estate" 
by which expression is meant the estate of Pitambar Dhur deceas- 
ed and that as regards the balance of the costs payable on account 
of Counsel's fees he is to get one-third from Ashutosh. Dhur and 
two-thirds from Sm. Attormani Dasi; aad further as regards 
the Attorney's in-pocket costs he is to get one-third from Sm, 
Attormani Dasi and give up the balance as against Ashutosh Dhur ; 
(a) that Attormani Dasi and Ashutosh Dhur claim to set off certain 
sums of money as either having beea paid to the Attorney or 
having been. lost ta them on account of the eg/igemis of the 
Attorney. It is said that the Attorney failed to carry out the 
order of the Assistant Referee by which he was directed to lodge 
with the Taxing Officer tfe bills of costs in the testamsntary suit 
before the commencement of the long vacation of rgrs and that 
owing to the Attorney's default in carrying out the said order'the 
reeult was that the payments made by Mr. Belchambera to the 
Attornies were treated as the personal drawings of the members 
of Narayan's branch of the family ; in other words, the latter state 
that by reason of the Attorney's negligence they had lost the 
benefit of the provision in the decree of theeCourt, of appeal as to 
equal contribution by the parties as to coats and that as against 
the legacy payable to them out of the estate of Pitambar Dhur 
they were not able to set off the costs payable by them; and (3) 
that the attorney's claim is & belated one and that the matter 
obviously needs enquiry into the claims put forward by the plain 
tiffs ; and that that being so the Court in its discretion will refuse 
to make the order prayed for, 

I agree, if I may say so with respect, with the view put forward 
during the course of the argument that when an application by an 
attorney for realization of his costa under the Rule of this Court. 
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refetred to abova entails an enquiry it should not ordinarily be dealt 
with in & summary manner, 

* If I were not satisfied that there is nota shudo of a shadow of 
reality in the plaintiffs’ opposition to the present application and that 
this Rule, if applied to the present case, would work very grave 


injustica to the attorney, I should not be prepared to depart from. 


this rule, But this is a very special case, And as will be shown 
later, there are really no matters which call for enquiry ; in my 
opinion the case set up by the attorney is indeed admitted by 
Ashutos&, although he may now choose to attempt to deceive the 
Court, I have gone through the entire record and I am satisfied 
that this ia a matter in which the Court ought to exercise its discre- 
tion in favour of the attorney. No one can rise after perusing 
the record without being conscious that at almost every step the 
attorney since the termination of the proceedings in the Adminis 
tration suit has been subjected to harassment—deliberate and pro- 
longed—at tł hands of his clients, Whether the Attorney. should 
have gone on with clients of this description on his back, is a matter 
on which there is room for doubt, but that is neither here nor 
there, The various orders of the Court from time to time referred 
to in a previous portion of this judgment indicate to my mind that 
the attorney was left under the impression that ifand when he was 
in a position to pay off the fees dus to Counsel employed by him, 
there would be no difficulty whatsoever in getting an allocatur 
issued aud in obtaining an order for payment @nder the Rule of the 
Court referred to above. 1f there had not been*this impression 
created in the miid of the attorney, I can hardly conceive that the 
attorney would have waited so long. The Rule of the Court referr- 
ed to above is technically free from the statute of limitations and 
I see no reason whatsoever why the Court should not assist its own 
officer in gotting his just and proper dues from his clients. 


As regards the stor» of loss having been occasioned to the 
clients by reason of the attorney negligence, I am by no means 
satisfied as regards the demafides of the complaint made against 
the attorney. None of the parties cared to carry out the order of 
the Assistant Referee made in August :915, neither any member of 
Narayan’s branch nor Bipin nor.Kally. Even as late as April 1924 
neither Kally nor Bipia had got their bills taxed. pursuant to. the 
order of August 1915 and therefore it is difficult to see what had 
been lost to the estate gf Narayan up to April 1924. But be that 
as it may I accept unreservedly the explanation offered by the 
Attorney, He has pointed out to this Court seyeral times that he 
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was placed in so difficult a position by the brothers Asutosh and 
Nabin Chunder Dhur that it was impossible for him in the events 
which had happened to carry out the order of the Asuistant Referee 
of August 1915 and to get the bills taxed and directed, by him. 
Let ui sea what Ashutosh said in March 1924 in answer to Mr, 
Ramesh Chunder Bose's charge. Mr. Bose made an affidavit on 
the rgth March 1924 in which he stated among others as follows : 

"r4, That during the prosecution of this suit and the appeal 
the said Ashutosh Dhur used to take from my! office the calise 
papers and briefs of Counsel most of them have not been return- 
ed to me. 

“rg, Thatin or about 1913 the said Ashutosh Daur and 
Nabin Chunder Dhur quarrelled amongst themselves and Ashutosh 
Dhur alleged that cause papers and briefs of Counsel were with 
Nabin Chunder Dhur and ths latter charged Ashutosh Dhur had 
them in his possession. 

" r6, "That in Suit No. 563 of 1917 wherein Nfbin Chunder 
Dhur is plaintiff and Ashutosh Dhur and others, are defendants 
being & suit for partition between them of the properties allotted to 
the heirs of Narain Chunder Dhur out of the estate of Pitambar 
Dhur deceased. I am informed that an affidavit of documents 
have been filed by Ashutosh Dhur wherein many cause papers 
and briefs of Counsel prepared in my office ani relating to this- 
suit have been disclosed az being in his possession and I wrote- 
lettera to Mr, K. K, Dutt attorney for Ashutosh Dhar in the said 
partition suit reqifesting him to produce those briefs and papers at 
the Taxing Office for taxing my Bill of Costs in this suit buthe 
refused," 

Ashutosh Dhur answered these allegations by his affidavit of 
the 31st March 1924 and he stated as follows :— 

“rr, That I deny the correctness. of the allegations contained 
in the 14th paragraph of the said affidavit and state that if any 
papers and briefs were taken it must have been done by the defen- 
dant Nabin Chunder Dhur who used to do everything in the case 
and if any papers and briefs have not been returned the said 
Nabin Chunder Dhur must be responsible for them 

“ra, That Z admi? the correctness of the allegations contained im 
the 15th paragraph of the said affidavit but state farther that the 
charge that I had whilst removing from the house taken csnse 
papers and briefs of Counsel with me is whglly untrue. 

(Note in this connection that in paragraph 15 of Mr. Bose's 
affidavit there is no reference to anything suggesting the last 3 lines), 
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"13. That with reference to the allegations contained in the 
16th paragraph of the said affidavit as regards the papers and 
Briefs disclosed in “my affidavit of documents in Suit No. 563 of 
7917 referred to in the said paragraph I say that they were’ pro- 
pared by the defendant Nabin Chunder Dhor and are in his own 
handwriting and that they were produced before the Registrar 
during the enquiry about the ascertainment of Counsels’ fees pay- 
able by him herein and were examined and admitted by Babu 
Ramesh Chunder Bose to have been so prepared and Z further say 
thai I dfd mgt get any of the said papers from him but received 
them from Beniapukur Thana in a sesled box, In connection there- 
with I further say that although my attorney at firat insisted on 
prepayment of the costs of production of the said papers before the 
Assistant Taxing Officer as requested by Babu Ramesh Chunder 
Bose he eventually and without payment produced them before 
the Assistant Taxing Officer who after looking through them did 
not considerthem relevant for the purpose of taxation, And I 
state that i is not true that my present attorney Babu Kumar 
Krishna Dutt refused to produce them before the Assistant Taxing 
Officer.” : 
The matter on scrutiny turns outto be as follows, It appears 
that Ashu and Nabin had quarrelled ; there were thereafter 
proceedings in the Criminal Court ; their premises were searched 
and the Police took charge of their papers, It appears from 
Ashutosh's affidavit of documents in Suit No.* 563 of 1917 to which 
reference has already been made by Mr. Bose in his affidavit that 
eventually Ashutosh secured from the Beniapukur Thana two 
steel boxes, In these steel boxes were the cause papers and briefs 
of Counsel ; they were the papers &c in the two Suita Nos, 875 of 
1904 and 3 of 1898 ; that that was so is apparent from the affidavit 
of documents itsel( ; when Ashu came to file this affidavit, he made 
election from the papers which came into his possession ; these 
papers were what he considered relevant to his case in Suit No. 
563 of 1917. But the affidavit gives sufficient indication that there 
could be ro doubt whatsoever he and Nabin had the papers which 
should have been in the office of Mr. Ramesh Chunder Bose 
namely the papers in the two suits of 1898 and 1904. 

On these materials is there any case for enquiry detailed or 
otherwise, into the charge of negligence against the attorney 
brought by the plaintiffs ? If the attorney had not the cause 
papers and Counsel’s briefs how could he prepare and lodge 


bills with the Taxing Officer in accordance with the directions 
. í 
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given by the Assistant Referee in August 1915? In my opinioh on 
these materials the demand for enquiry is wholly unsustainable and 
ought not to be listened to, for Ashutosh is cónvicted out of hfs 
own mouth. To ‘sum up. Io my opinion the case ggaiust the 
attorney based on the ground of negligence is entitely disproved 
and there is no necessity whatsoever for any oral evidence, E 

The attorney has indicated in hls affidavits with sufficient 
particularity what allocaturs and taxed bills he had in bis posses- 
sion ; and he made over to Mr, Remfry—the Receiver and Com- 
missioner of partition of the estate of Narayan Chundér Dhur 
deceased—what papers he had in his possession. As far as I can 
find from the record, the story of the negligence of the attorney 
although the same has frequently been trotted out by the plaintiffi 
has never been believed in by any single Judge in this Court and 
hasin my opinion been proved to be false and I see no reason 
whatsoever why at tbe present moment while the attorney 
is seeking an order for payment it should be held? regardless of 
what has gone before, that the claim put forward by the plaintiffs 
is of sucha nature as must induce this Court to hold that the 
attorney should be relegated to a suit in which the plaintiffs might 
plead set-off and where the attorney may be put to further dificul- 
ties, Further as regards the payments alleged to have been made to 
the attorney and not given credit by the attorney no vouchers or 
receipts are produced and the allegations, to' my mind, are not 
supported by any maferiels whatsoever, In my opinion, there is 
no substance wifatsoever in the allegations of the plaintiffs on this 
point, namely, that they are entitled asa matter of right to claim 
set-off against the attorney's claim. 


I dow turn to the contention founded on the award or report of 
Mr. B. C. Chatterji, The expression “ estate" in Mr, Chatterji’s 
award must refer to the estate of Pitambar Dhur deceased, but it 
may be noted in passing that the other parties interested in tlfe 
estate of Pitambar Dhur deceased were pot before Mr. Chatterji 
and they, therefore, would not be bound by the terms of the award, 
Now, as I read Mr, Justice Chaudhuri's order, the whole object 
was to ascertain the quantum of fees payable to Counsel, Mr. 
Justice Chaudhuri's object was to deal finally with the application 
of Sm, Attormani Dasi which was before him after the quantum of 
fees payable to Counsel had been ascertained, The entirety of 
Attormani’s said application was not dealt with at any time by Mr. 
Justice Chaudhuri (owing to the fact that ‘the learned Judge ceased 
to sit on the Original Side shertly after March 1920,) but I am 
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unable to read Mr. Chatterji’s award or-report, with the consent of 
Mr. Rimesh Chunder Bose appended thereto, as amounting to a 
declaration by the Attorney that in no event, as regards a substantial 
portion of Counsel’s fees, would he look to his clients for payment, 
In my opinioh, the circumstances show that the award of Mr, 
Chatterji was obtained in the form in which it was couched 
because the plaintiffs and Nabin Chunder Dhur were anxious at 
the tims that they should be able to set off as against the claims 
of Bipin Bihari Dhur and Kali Chunder Dhur for costs, certain 
sums pafable by the latter ; in other words, the award, in my opinion, 
was framed in the manner in which it was done in order to 
effectuate set off inter se the three branches of the family of Pitam- 
bar Dhur. The plaintiffs have no doubt in the present proceedings 
attempted to raise a cloud, but it is & cloud of dust raised by uns 
crupulous people and -it ought to be possible in the state of the 
record bsfore us to see into the substance of the thing having 
regard to the* history of this unfortunate litigation, In my opinion 
after Mr, Justice Rankin’s order of the: 26:h July rgao, the award 
ceased to hava any operation at all and was a washout, If, asa 
matter of fact, distribution haa taken place and the estate of Pitam- 
bar Dhur has gone ont of this Court, it is not the fault of the 
attorney. The members of the family of Narain Chunder Dhur 
have been fighting among themselves, they being experts in litiga- 
"tion, and they have failed to seize in time the opportunity of exercis- 
ing their rights of set off, if such existed, against the claims of 
Bipin Bebari Dhur and Kali Churn Dhur. But & repeat that as 
the.plaintiffs are bound under their retainer to pay the attorney's 
costs it would manifestly be against all justice and reason and com- 
mon sense to hold that in the events which bave happened the 
attorney can only look for the major por.ion of the costs payable on 
account of Counsel'4 fees to the estate of Pitambar Dhur and to 
nobody else. I am satisfied from the figures placed before us by 
Mr. S. M. Bose that the attorney has carried out his undertaking to 
give up two-thirds of the in-pocket costs as against Ashutosh Dhur. 

In my opinion, there is no substance whatsoever in these two 
appeals and the same ought to be dismissed with costs, 

Lort Williams, J :—I agree with my Lord the Chief Justice. 

Court :—The order of the Court, therefore, is that the appeals 
are allowed and the order of the learned Judge discharged. We do 
not propose to make any order as to costs either before the origi- 
nal Court or in the Couft of appeal. 

S. K. Dutt; "Attorney for the Appellants, 

AR. C. Bose ; Attorney for the Respondent, . 


A. T. M, . ; Appeals Ellewed, 
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o 
Present: Lord Blanesburgh, Lord Russell of Kilomen and Sir 
Lancelot Sanderson, ° 


MUSAMMAT NAWASI BEGAM AND ANOTHER 
v. 
MUSAMMAT DILAFROZ BEGAM amp OTHERS, 


{Om APPEAL FROM Tas Hion COURT or JUDICATURE Àr 
ALLAMABAD. | 


Civil Precedwre Code (Act V of rg08), sections 11, Sxplanation ¢—Consirnctive 
ros jadicata—Interest on dewer debi net asserted im Prior Suit. 


In a sult brought against a Mubammadan widow by one of the heirs of tho 
deceased proprietor to recover possession of his share of the estate, the defendant 
assorted that she was in possession of the whole property in lieu of her dower. 
The final decree of the Court was, in effect, that the plaintiff was to receive 
possession on payment by him to the defendant of the Sum of Rs. 35,223 (dower 
money) mings the amount of the profits arising from the plaintiffs share of the 
property Ín the possession. of the defendant : 


Held, that as no claim was put forward In the former sut by the 
widow that she was entitled to interest upon the dower, her successors 
in interest were barred by rez judicata from claiming such interest in 
the present proceedings instituted by the successor in Interest of the 
former plaintiff to recowr possession of the latter's share upon tbe footing 
that the widow ang her representatives had already been paid in full the 
amount of bor dower through the usufruct of the ostato of which she and they 
had continuous possession. In the first wult, the widow’s claim to interest? was 
one which might and ought to have besn made ground of defence, (vide explana- 
tion 4 to section 11, Civil Procedure Code, 1903), and not having been then 
asserted, such a claim could not again be reopened in the second suit. 


Appeal No. 14 of 1929, by special leave, from a judgment and 
decree of the High Court, Allahabad, dated the gth June 1926, 
affirming a judgment and decree of the Court of the Subordinate 
Judge of Farrukhabad, dated the 8th February 1923. 


The material facts of the case, for the purposes of the report, 
are sufficiently fully set out in their Lordships’ judgment, and in 
the judgraent of the High Court reported in 24 A. L. J. 910, 

Dunne, K. C, and Duke for the Appellants. 

. Majid for the Respondents, 

Dunne, K. C, forthe Appellant: Rgfers to the judgment of 
Mr, Justice Karamat Hussain in Hamira v. Zubaida (1) which was 

(1) (1910) I. L R. 33 fl, 182, 
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upheld by the Board in Hamira v. Zubaida (1). Iuterest on dower is 
claimable by way of compensation for forbearance in suing. Our 
claim for interest should be allowed in view of the equitable con- 
sideration’ laid down by the Board-in the case last cited, No 
question of zys judicata arises. 


Duting the argument, reference was also made to Maina Bibs v. 
Chaudhri Vakil Akmad (3) and Bakreedan v. Ummatul (3). 

*Counsel for the respondents was not called upon, 

Their Lordships’ judgmant was delivered by 

Lord Blanesburgh :~~The property which is the subject-mat- 
ter of the suit out of which this appeal has arisen belonged to one 
Abdul Shah (Afzu Shah ?) who died on the oth October, 1881, leaving 
him surviving bis widow Zamani Begam and his cousin Mansur Shah, 
According to the Mohammedan law, one-fourth of the property 
of the deceased devolved upon his widow and three-fourths upoa 
Mansur Shah, while the widow being so entitled took possession of the 
whole of the estate in lieu of her dower which, as she claimed, 
amouated to Ra. 50,000, Thereafter Mansur Shah, having assigned a 
one half share out of his three-fourths interest to Ushman Shah and 
Zamani Khan, joined with themin April 1892, in filing a suit 
against the widow in the Court of the Subordinate Judge of Farru- 
khabad, alleging that her dower amounted to no more than Rs, 
1,0:0, and that it had long ago been discharged from her uaufruct 
of the estate, and claiming (z) that possession shoyld be delivered 
to them unconditionally of a three-fourths share of the estate, and 
(2) That if any portion of Musammat Begam’s dower was found to 
be due a decree should be passed in their favour for possession on 
payment of the dower due, 

The suit went to judgment. The District Judge by his order 
dated the 17th April, 1893, decreed it against the widow. She 
died on the qth June, f$94, and thereafter an appeal against the 
decree was preferred to the High Court at Allahabad by the present 
appellants who are her heirs and legal representatives, That 
Court allowed the appeal ; it held that the dower was Rs, 50,000, 
and on the and June, 1896, it made the following decree, on 
which the whole question now at issue turns. “It is ordered 
&nd decreed that this appeal be allowed, and in modification of 
[the decree appealed from] it is ordered that the plaintifi-respon- 

(1) (1916) 1. L. R. 38 All,es81 ; L. R. 43 I. A, 294 ; 35 C, L. J. 517. 

(8) (1924) 47 All a50 ; L. R. s2 1. A. 145. 

(3) (1905) 3 C. L. J. 541. e d 
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dents do receiva possession of the property specified in the said 
decree on payment. by them to the defendants. appellants of thp 
sum of Rs, 35,223 minus the amount of the profits arising from 
the plaintiff-respondents’ three-fcurths share of the prppefty in the 
possession of the defendants-appsilants from the dale of ths lower 
Court's decree up to the date when possession may be obtained by 
the plaintiff-respondents.” 

With reference to that decree it is agreed that, in arriying 
at the figure of Rs, 35,223 as the sum which had to be paid if 
the widow's claim to dower was to ie» extinguished, no interest 
upon the dower in arrear wat taken into account; in fact, in 
that suit no claim was put forward either by the widow herself or by 
the present appellants, as her successors in interest, that she was 
entitled to any such intzrest and the amouat to be paid was assem 
sed upon the footing that no such claim existed, 

Now the present suit is brought by a plaintiff who, has succeed- 
ed to an interest in the three-fouzths which formerly belonged to 
Mansur Shah. She is therefore his successor in interest. Her 
claim is that upon the taking of proper accounts possession may 
be delivered to her of her share of the estate with mense profits, 
interest and costs, all on the footing that the widow and her 
representativeá have already been paid in full the amount of her 
dower through the usufruct ofthe estate of which she and they 
have had continuous, possession, It has, upon that claim, been 
made clear fromthe discussion which has taken place before the 
Board, that upon the pleadings the only real question which has 
now to be decided batween the parties is whether those repre&ent- 
ing the widow, in taking the account of the amount still 
remaining due in respect of dower, are entitled to charge any 
interest in respect-of the period during which dower remained un- 
paid. Both by the Subordinate Judge and by the High Court 
it has been held that no interest can Be charged by them ^if 
only for the reason that no claim for interest was in the former 
guit made by or on behalf ofthe widow, and that any claim for 
interest is now res judicata, It is agreed that if that view be 
correct, the appeal must fail, whatever view might be taken by 
the Board of the other reasons assigned by the Courts below for the 
same conclusion, And their Lordships are of opinion that that 
yiow is correct. Itisquite clear, as it appears to them, that in 
the first suit, the widow's claim to interestewas one which.might, and 
which oughtto, have been made ground of defence ;and under 
the provisions .of the «Code of Civil Procedure, whereof so much 
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can be asserted a suit by the decree in which the parties to the 
second suit are bound (as is the case here) then such a claim may 
not again be reopened in the later suit. It follows that the appeal 
fails, and their Lordships will humbly advise His Majesty that 
it be dismissed with costs, 

"S. Z. Polak : Solicitor for the Appellants, 

Douglas, Grant and Dold : Solicitors for the Respondents, 
KJ. n. Appeal dismissed, 


E 


PazgsxNr :* Lord Blanesbareh, Lord Merrivale, and Lord Russet 
of Killomen, 


RAJA PROBHAT CHANDRA BARUA 
r. 


KING-EMPEROR, 
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Income tax —Zemindari income—Income from land in permanently seiiled 
esiates—Incoma Tax Act (Xl o! 1982), Secua. 2 (1), 4 (1) (3), 6 (wi), 1& — 
Permanent Settlement Regulation (1 of 1793) Art VI—' Other wstrces!— 
§Falker, Punyaha Nagar, Nazar zer partitiom er succession, fees etc, if agricul. 
tural income. 


a Income derived fr8m land in permanently settled estate is Ilable to assess- 
ment toincome tax under“secton 6 (Oi) of the Income Tax Act read with 
section 13, subject only to exceptions as provided by-secticn 4 (1) and not 
oxempted Ly virtue of section 4 (3). Such assessment is in no way Inconsistent 
with the terms of Article VI of Regulation I of 1793 which contains no pro- 
mise that a semindar shall in respect of hls income derived from his saminderi 
bé exempt from liability to any future general scheme of property taxation, or that 
the income of eawisdari shall not be subjected with othe: Incomes to any 
future general taxation. 


In section 6 of the Income Tax Act, 1923, the words ‘other sources’ used in 
relation to the word ''propexy" mean sources other than the source which the 
word ''property"' connotes fn the Income Tax Act. 

Soprees of in-ome derived from permanently settle) estates as wore not taken 
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into consideration at the time of fixing the jamaat the Permanent Settlement 
at that settlement are therefore assessable for income tax purposes. 

The income tax ia upon “income, profits and gains.” It is not a tax on 
gross rece! pts. 

Bach of the items (I) Jalkar or rents received from fisheries, (II) Ground 
rent from land used for potteries, (III) Ground rent from land need as brick 
fields, (IV) Fees received from the tying up of boats agalust the  assexaee's land, 
(V) Fees received from land used for storing purchases of crops (aiii), (VI) 
Foes rec eivod from cart stands, (VII) Punyaka Nasar or Nasar paid by tenants 
of agricultural holdings at the beginning of the semindari year, (VIIJ) Maser 
for partitions presented to the samindar, deadlgg with questions of succession, 
sottloment and partition, (IX) Ground rent for permanent shops at ats and 
Bawers and (X) Stall focs paid by temporary (dally) sellers at Hats and Basars, 
is not agricultural Income within the meaning of section 3 (1) of the Iacome Tax 
Act, 1922. Hence they are not exempt from useessment, 

In assessing a samixdar to Income tax in respect of the income derived from 
his semindari, his income, profits and gains from that source should be computed 
after making proper allowance in respect of the sama assesaod aud paid. 

Appeal from two judgments and orders of the High Court, 
Calcutta dated the r4th March 1927 ad 11th May 1927 respec- 
tively. 

After the decision of the Full Bench (see 45 C. L. J. 323), the 
reference went back to the Division Berch (Rankin, C. J. and 
Majusidar 7.) for decision of the first question of the Reference. 
Rankin, C. J. and Majumdar, /., delivered judgment on the rith 
May 1927. They helóthgt none of these items was agricultural 
income ag defined in section a, Indian Income Tax Act and ac- 
cordingly answeied question (i) of the reference in the negative, Š 


EK. B, Raikes, K. C., G. D. McNair ard L. C, Graham Dixon 
for the Appellant, 
` Dunne, K, C, and Wallach for the Respondent. 
C, A, V. 


, 


Their Lordship» judgment was delivered by £ 

Lord Russell of Killowen :—The appellant is zemindar of 
the Permanently Settled Estate of Gouripur, and he appeals to 
His Majesty in Council in the circumstances berein set 
forth. : . 

By an assessment note of the Income Tax Officer of Dhubri, 
dated the 28th August 1935, the appellant was assessed under 
the Indian Income Tax Act, 1912, to income tax in respect of 
income arising from his said estate, On appeal the assessment 
was confirmed by order of the Assistant Commissioner, dated the 


sand, December 1935, Y 
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“At the request of the appellant the Commissioner of Income 
‘Tax, Assam, acting under section 66 of the said Act, submitted 
certain questions for the decision of the High Court, 

The questions so submitted were three in number, and (as 
amended in the course of the hearing) they were in the follow- 
ing. term3 :— 

“I. Whether the following sources of income are agricultural 
and therefore exempted írom assessment to Income Tax under 
section 4 (3) (viii) of the Act: (Then follow ro items which it is 
unnecessary to set out hergepe 

“TI, Whether income derived from such of the above sources 
as were not taken into consideration at the time of fixing the Jama 
atthe Permanent Settlement is assessable for income tax pur- 
poses ? 

“III Whether, having regard to the terms of the Permanent 
Settlement Regulation, income derived from land in permanently 
settled estates, subject to the exemptions provided by the legisla- 
ture, is liable to assessment to income tax”, 

In view of a diversity of judicial opinion already existing in 
regard to the proper answer returaable to the third question, both 
questions II and III were, by an order of the srst May 1926, 
. referred for decision of the Full Bench, the consideration of ques- 
tion I being in the meantime deferred. 

The case was argued before the Full Bench consisting of five 
Judges of the High Court, with the result that „Ghose, Buckland 
and Panton, JJ., took one view and Mukerji and Subrawardy, JJ, 
took a different and opposite view."* 

The majority of the Judges held that questions II and III 
should both be aüswered in the affirmative. In the opinion of the 
minority, question III should be answered in the negative, from 
which answer it would follow that question II would not arise. 
`- By order;* dated tH& rath March 1927, the reference to the 
Full Bench was disposed of in accordance with the opinion of the 
majority of the Court, , 

Tbo remaining que stion I was decided by the High Court on 
the 11th May 1927. The appellant confined his claim for exemp- 
lion to three ítems out of the specified ten items, but the High 
Court held that none of the three items were exempted as agricultural 
income, and accordingly question I was answered in the negative, ' 

By an order of the High Court, dated the 7th November 1927, 


the application of the appellant for leave to appeal to His Majesty - 


* See (1937) 45 C. L. J, 323- e 
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in Council against the sail jalzmsnt: or orders of the arst May 
1926, the r4th March 1917, an1th3 trth Muy 1927, was granted. ? 

It is in these circumstances that the matter came before this 
Board, , e 

There can be no doubt as to the importance or difficulty of this 
case, which, in their Lordships’ opinion, depends primarily, if.not 
entirely, upon the consideration of question III It is sufficient to* 
state that the problem of the correct answer to question III has 
been now considered before different Courts in Madras, Patna 
and Calcutta by thirteen Judges, Aseugeir Lordships read the 
various decisions, it would appear that five of the thirteen Judges 
would answer question III i: the affirmitive and eight would 
answer it in the negative, 

The argument for the appellant on question III was presented 
to their Lordships in great, but not excessive, detail, and covered 
a wide ground, It may be summarised thus ;,— 

That at the time of the Parmanent Sattlemant in 1793 definite 
guarantees and assurances were given by the governing authority 
and were embodied in the Bengal Regulations of 1793 (hereinafter 
alluded to as the Regulations) to the effect that the income of the 
semindar from his estate would not, beyond payment thereout of 
the jawa, be further touched or taxed ; that the imposition of a tax 
on the income of a zemindar derived from his zamindari would bea 
breach of those guaraptees and assurances ; that tLe Indian Income 
Tax Act, 1922, dpes not, ‘according to its true cons'ruction, purport 
to impose a tax on the income of a zemindar derived from his 
zamindari ; and that, if such a tax could be said to be impesed 
under or by virtue of the language used in the Act, nevertheless 


‘the language used was not so clear and explicit as to operate as a 


repeal of the legislativa provisions of the Regulations. 

Such in outline was the appellant's conteryion. Incidentally 
to this argument the Board was invited  consides- and indet, 
pronounce upon the question, mainly historical, of the posi- 
tion of the governing authority immediately before the 
Permanent Settlament in regard to ownership of the land or of 
some proprietary interest therein, The attention of their Lord- 
ships was called to the various views expressed in such works and 
documents as Field’s "Regulation of the Bengal Code," Phillips's 
“Land Tenures of Lower Bengal" and Shore’s Minutes, "Their 
Lordships were also referred to certain Jeported decisions of the 
Courts, . 

Their Lordships, powerer, are of opinion that there is here no 


* 
* 
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occasion for any pronouncement by them upon the question of the 
exact nature of the rights and interests in relation: to the land 
which existed in the governing authority before 1793, but,that this 
appeal falle to be determined upon a consideration of the language 
of the Regulations and of the Indian Income Tax Act, 1922. 

In view of the argumant that the Act doss not according to its 
terms purport to impose a tax on the income of a zemindar derived 
from his zemindari, their Lordships propose in the first instance to 
examine fhe language of the Act, and then, if the Act does accord- 
ing to its terms, actually igamese such a tax, to consider if the 
imposition of the tax is to any, and what extent, inconsistent with 
the provisions of the Regulations. 

The Act of 1922 is a consolidation and aitiendment Act, Sec- 
tion 1 refers to its title, sphere of operation and commencement, 
Section 2 is a definition section. Tho rest of the Act.is divided 
into ten chapters, of which only Chaps. Iand III seem relevant 
to the present purpose. TES 

Chap. I is entitled " Charge of Income Tax,” and consists of 
sections 3 and 4. Section 3'is so framed as to charge incomes 
tax at the rate which may from time to time be enacted, Ths 
income tax is stated to be “ in respect of all income profits and 
gains of the previous year of every individual.” Section. 4 (1) 
provides that the Act isto apply to all income profits or gains as 
described or comprised in section 6 from whatever source derived, 
accruing or arising or received in British India or edeemed under 
the provisions ofthe Act to accrue or arise or to be received 
in British India, Séction 4 (2) affords an instance of profits and 
gains accruing or arising without British India being deemed to 
accrue dr arise in British India. Section 4 (3) enumerates a 
list of classes of income to which the Act shall not apply. 
Inqome-derived from a gemindari is not included in the list, but 
" agricultural Thome” is Included. 

It would appear that the purpose of section 3 is to charge 
income tax at the current rate for the time being, and that the 
purpose of section 4 is [by sub-section (1)] to confine the tax to 
income actually or artificially accruing or arising or received in 
British India, and [by sub-section (3)] to exempt specified classes of 
income from tax. 

Although Chap. I is entitled " Charge of Income Tax," the 
real charging section wouldeppsar to be section 6, whieh occurs 
in Chap, TI. . 

Chap, III is entitled “ Taxible Income,” asd is composed of 
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seclions!6 to 17 inclusive. Section 6 provides that save as otherwise 
provided by this Áct, the following heads of income profits anj 
gains shall be chargeable to income tax, in the manner hereinafter 


appearing, namely :— v". 
'(i) Salaries, 
(i) Interest on securitier, . 
(üi) Property. 3 
(iv) Business, 
(v) Professional earnings. . i 
(vi) Other sources,” me 


Each of the next following six sections deals severally with 
each of the six heads of income profits and gains specified in 
section 6, and states with greater particularity the items in res- 
pect of which the tax shall be payable by the assessee under the 
particular ** head," and gives details of allowances and exemptions 
in regard to the different heads, Section 9g accordingly deals with 
the head “ Property,” and a perusal of it makes it clear that the 
“income profits and gains" charged urder the head ‘ Property,” 
are confined to the annual value of ‘ buildings or lands appurtenant 
therete,” in other words to the annual value of what may be con- 
veniently called house property. The income of a zemindar 
derived from his zemindari would not be chargeable under that 
head, If chargeable, in the result it would be under the head 
' other sources.” + Y 

Section 1s*deals with that head, and requires close attention. 
Section ra (1) provides that the tax shall be payable by an asseasee 
under that head. 

“ In respect of income profits and gaius of every kind and from 
every source to which this Act applies (if not included under any 
of the preceding heads),” 

These words appear to their Lordships plear ang exyplatic, nd 
expressly framed so as to make the sixth head mentioned in sec- 
tion 6 describe a true residuary group embracing within it all 
sources of income, profits and gains provided the Act applies to 
them, i e. provided that they accrue or arise or are received in 
British India or are deemed to accrue or arise or to be received in 
British India, as provided by section 4 (1), and are not SESEpid by 
virtue of section 4 (3). 

It was contended on behalf of the appellant that the income 
derived from à zemindari was never bfought into charge at all, 
because, in section 6, the words “ other sources“ must mean sour- 
ces ojher than thos? described above and ‘therefore could not 


. 
Vor, LIM] PRIVY COUNCIL. 


inciuáe any source which could properly be described as 
«' property.” 

Incidentally it may be pointed out that this argument, if 
successfut, cquid not be confined 1o the income derived from a 
zemindari ; it would free from liability to income tax all income 
derived from land which did not consist of buildings or lands 
“appurtenant thereto, and it would seem to render unnecessary the 
specific exemption of agricultural income. 

Thejr Lordships, however, feel unable to accede to the argu- 
ment. In section 6 the eme?ds "other sources’ used in relation 
to the word “property” would naturally mean sources other than 
the source which the word ‘ property” connotes in this Act, Bat 
if there were any doubt on this score, it would disappear in the 
light of section 12, the meaning and effect of which have been 
_indicated above, 

Upon this part of the case therefore their Lordships‘are of 
opinion that the Indian Income Tax Act, 1922, by sections 6 and 
12, brings into charge for the purposes of .income tax the income 


derived from a zemindari, and that a zemindar is assessable in res- 


pect of ircome, profits and gains derived from that source, 

Before leaving this part of the case their Lordships deem it 

right, in view of discussions in the course of the argument before 

.the Board, to make a further statement as to the liability of the 
appellant to pay income tax upon the income derived from his 
zemindari, . 

The taxis upon "income, profits and gains," It is not a tex on 
grofs receipts, With this fact in view, each section which deals 
with one of the first five “ heads" specified in section 6 contains, 
where proper, specific provisions for the necessary deductions and 
allowances to be made for the purpose of arriving at the taxable 
balan Section sa which deals with the general residuary group, 
i oed if general terms and authorises the -allow- 
ance of any " expenditure (not being in the nature of capital ex- 
penditure) incurred solely for the purpose of making or earning such 
. income, profits or gains." 

Their Lordships were unable to ascertain upon what footing 
the appellant had been assessed in respect of the income derived 
from his zemindari, i. e., whether on the gross income or after some 
allowance had been made in respect of the jama assessed and paid 

‘upon the lands, Their Lordships are of opinion that, in assessing 
the appellant to income tax in respect ofthe income derived from his 
gemindari, his income, profits and gains fromethat source should 
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-be computed after making proper allowance in respect of the jama 


assessed and paid, e 
Their Lordships now proceed to consider the question whether 
the imposition of income tax in respect of the income dérived from 


-the zemindari is to any and what extent inconsistent with the provi- 


sions of the Regulations. j 

In regard to this part of the case their Lordships desire to make 
this observatio, The Bengal Regulations of 1793 are lengthy „and 
numersus, In the course of the arguments before the Board 
attempts were made to support ffrespective arguments by a 
phrase picked from one Regulation or a passage chosen from 
another, even though the particular Regulation only purported to 


- deal with some matter incidental to the Permanent Settlement.- In 


the opinion of their Lordships this part of the case falls to be 
determined primarily upon a consideration of the language of 
Regulation lof 1793. While bearing in mind thg passages in 
other Regulations to which their attention was drawn, their Lord- 
ships feel that the above-mentioned Regulation is the master Regu- 
lation for the immediate purpose before the Board, and that its 
provisions constitute the over-riding feature in the present case. 

It bears the date the rst May, 1793, but is retrospective and 
operates as from the 2and March, 1793. This last-mentioned date 
was the date ofa Proclamation, to certain Articles of which the 


- Regulation gave legislative effect. 


In so far as át relates to the cass of the appellant, the Regula- 
tion may be conveniently summarised, 


Arts, I and II of the Proclamation (paras. a and 3 of the Regu- 


‘Jation) contain a notification by the Governor-General in Council 


to all zemindars inthe province of Bengal that he has been 
empowered by the Court of Directors for the affairs of the East 


‘India Company to declare the jama wbigpetnfs ween ormmaz bo 
' assessed upon their lands under the Regulation for the decennial 


settlement of the public revenues of Bengal passed on the 18th 
September, 1789, fixed for ever. - 
Art, III of the Proclamation (para. 4 of the Regulation), con- 


‘tains a declaration to the zemindars with whom a settlement had 


been concluded under the Regulation of the 18th September, 1789 
that at the expiration of the term of the Settlement no alteration 


‘will be made in the assessment which they have engaged to pay, 
- but that they and their heirs and successore will be allowed to hold 


their estates at such assessment for ever, . 
Art, VI of the Pfoclamation (Para. 7 of the Regulation) is of 
° 
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great impoitance and appears to their Lordships to embody the 
legislative statements and provisions which are most favourable to 
.the arguments advanced off behalf of the appellant. The first 
zenterceerecites as facts wellknown in Bengal (1) that the public 
assessment upon the land has never been fixed ; (2) that the rulers 
have from time to time demanded an increase of assessment from 
"the proprietors of land ; (3) that for the purpose of obtaining this 
increase not only have frequent investigations been made to ascer- 
tain thg actual produce of the estate, but it has been the practice 
. to deprive the proprictors,@dethe management oftheir- lands. The 
second sentence of Art. VI recites that the Court of Directors con- 
siders these usages and measures detrimental tothe prosperity of 
the country, and states that the zemindars with whom a settlement 
has been or may be, concluded, are to consider the orders fixing 

» the amount of the assessment as irrevocable and not lable to 
alteration. : The third senterce runs as follows :— 


“ The Governor General in Council trusts that the proprietors 
“of land, sensible of the benefits conferred upon them by the public 
assessment being fixed for ever, will exert themselves inthe culti- 
vation of their lands, under the certainty that they will enjoy 
exclusively the fruits of their own good management and industry, 
and that no demand will ever be made upon them, or their heirs or 
‘successors, by the present or any future Government, for an augmen- 
tation of the public assessment, in consequegce of the improvement 
of their respective estates, " 

It is upon this third sentence of Art, VI that the appellant main- 
ly relies for his contention that the imposition of income tax in 
respect Of the i.come derived by him from his zemindari would bp 
a breach of and inconsistent with the provisions of the Regulations. 
He alleges that the jama: was a tax and nota rent or rent-charge, 
an t by the ulations a legislative assurance or guarantee. was 

em. ybi the amount ofthe fixed jama would be 
imposed upon the income of the permanently settled estate, ` 

To this contention the respondent makes answer :—(:) that 
what the permanent settlement accomplished was to fix for ever the 
“quantum of the Governments share of the produce of the land; 
and (z) that upon their true construction the Regulations do not 
purport to exempt the  zemindar from taxation in respect af the 
income derived from his zemindari, 

Their Lordships, after careful consideration of the Regulations, 
have arrived at.the conclusion that the argument of the appellant 

“cannot su@ceed, ~ . 
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They are unable ' to find in the Regulations any statement or 
assurance that a remindar will never be liable to taxation in respect 
ofthe income derived from bis zemindari, or (to put the matter 
from another point of view) that a zemindar will, as to wo much of 
his property as consists of income derived from his "semindari, be 
exempt from schemes of taxation applicable generally to the incomes 
of the inhabitants of British India. s 

The language used in Regulation I, Art. VI; does not, in their 

Lordships’ opinion, mean anything other than this: “ You have in 
the past been liable to have the amagntof the jama increased 
according as the actual produce of the estate increased ; to enable 
the Government to obtain this you have been subjected to frequent 
investigations to ascertain the actual produce and you have been 
deprived of the management of your estates, All this shall cease. 
You shall have fixity of payment and fixity of tenure, If you, 
improve the revenue of your zemindari you shall ‘enjoy the fruits 
of your improvements without fear of the Government "Claiming that 
because the revenue produced by the estate has increased the pay- 
ment you make to Government as a condition of holding that estate 
shall be incre ased also, ? 

Their Lordehips have ventured to paraphrase Art, VI, but they 
think that their paraphrase expresses with sufficient accuracy the 


_ true intent and meaning of the Article. In their Lordships’ opinion, 


while the Regulations contain assurances against any claim to an 
increase of the jama, bafed on an increase of the zemindari income, 


. they contain no promise that a zemindar shall in respect of the 


income which he derives from his zemindari be exempt ffom 


liability to any future general scheme of property taxation, or that 


the income of zemindari shall not be subjected with other incomes 
to any fature general taxation of incomer. 

Their Lordships agree with the views exped by Ghose, J, in 
the following passage from his jadgment : 

“ There was no promiso or engagement of any description what- 
soever by which the Government of the day surrendered their right 
to levy a general tax upon incomes of all persons irrespective of the 
fact whether they are zemindars with whom the Permanent Settle- 
ment was conoluded or not. ” 

Xt follows thatin their Lordships’ opinion Question II and 
Queation III should both be answered in the affirmative. 

Question 1 was but faintly argued before the Board, As to it 
their Lordships need only say that they have not been furnished 
either with materials k: reasons which would justify them in suggest- 
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ing that any of the 10 specified items could properly be described as 
agricultural income within the definition of agricultural income con 
tained in section a(t) of the Indian Income Tax Act, r923. Their 
Lordships accordingly agree with the negative answer which has 
been given to Question I. 

For the reasons given their Lordships are of opinion that this 
“appeal fails and should be dismissed, and they will humbly advise 
His Majesty accordingly. There will be no order as to the coats of 
this appeal. 

W. W. Box & Co.: "Mficitors for the Appellant. 

Solicitor, India Office: Solicitor for the Respondent. 
A, T. M, Appeal dismissed, 


APPELLATE CIVIL. 
Before Mr. Justice Suhvawardy and Mr. Justice Patterson, 
THE BENGAL NAGPUR RAILWAY COMPANY 
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Dalsages—Lass of goods. during transit —De/ectios wagon—Indian Railway: 
Act (LX af 1890), Sec, 72 (2) (a J—Signature of person delivering goosit-—Adds- 
them of words after the name —Rish mote, Form B (as &nended)—' Misconduct’ 
—Burden of proef—Ewidence Act (Loy 1874), Sec, £14—Presumption— Present 
state of things exisiing im the pasi—Quesilon of law arising on admitted 

oint ed in trial Court—Appellaie Cewri, if to decide— 

Risk nN Jirwarding order and ihe railway receipt horing different 

dates—Contract, if binding—Higk Court in second appeal, when can inier/ere 

with the finding of fact, 

In a suit for damages, the plaintiff Company proved that when their man 
took delivery of the goods which were booked in a station in the appellant 
Company's railway, ho found at the arrival station that thero were holes in the 
wagon containing the goods, through which water leaked into it and damaged 
part of them : 


*Appeal from Appellate Decreo No. 2231 of 1938, agalost the decree. of 
D. P. Ghose Esq, Additional District Judge of 24-Perganas, dated the 8th May, 
1928, affirming that of Babu Woopendra Chandra Ghose, Muasiff, 3rd Court, of 
Alipur, dated the goth July, 1937. . 
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Held, that the discovering of holes in the roof was not enough to charge the 
Railway Company with misconduct. The plaintifs must establish by  positire 
evidence that it was owing to ths defective state of the wagon that injury was" 
caused to them. By merely proving that when the wagon reached its destina- 
tion it was found in a defective state they did not discharge thaonus which lay 
boavily upon them to prove misconduct by the servants of the Railway Company. 

EThe plaintiffs should prove not only that the wagon was found defective at. the 

' arrival station but also that it was on account of the misconduct of the sorvantee 

“of the railway company that it was or become defective. In other words, 
they should prove that the goods were negligently or wilfully loaded iw a 
defective wagon at the starting station or it was by their _tolacondacte allowed 
to hecomo leaky, — 


The word * misconduct’ as used in the rirk note, form B (as amended) is wide 
enough to include wrongful commision ard omission, intentional cr uvinten- 
tional—any act which it wrongfully did or which it wrongfully neglected to do, 
or, to put it in another way, did what itihoili not have dono and did not do 
what it gl ould have done, 


Bengal Nazpur Railway Conpany, Lim id v Bolji Sicka ad Ce (1) 
referred to. 


The word ‘misconduct’ denotes any usbusiness.like conduct and includes 
negligence or want of proper care whioh a bail:e isto take under section 152 of 
the Contract Act. The immunity which the risk note, form B, brings to the Rail- 
way Company is by shifting the burden of proof. In the case of goods damaged 
in the possession of the Railway Company covered by risk note, form B, the 
owner of the goods is to prove that the injury to the goods was caused by tho 
misconduct of the Railway Company. 

Section 114 of the Evidqace, Act does not go so far asto enable the Court to 
presume that the preagnt state ot things existed in the past withont any proof 
from the party who is required to satiafy the Court on the point. 

When there is no evidence in support of a findlog of fact, the High Court in 
second appeal can interfere with it. 

A Judge is entitled to draw inferences from facts proved before him, the in- 
ferences must be such as can legitimately be drawn from the facts. Ifthe facts 
are such that no reasonable man can draw a particular inference fom them, or 
if the particular inference is such as to be equally cons 
with liability, then the party who relies on tho inference to Het the onus of 
proof of establishing liability fails, , 

Smith Ltd v, G. W, Railway Company (a) followed. 

The railway administration is not concerned with the ownership of the goods; 
the authority to enter into contract with itis implicit in the delivery of goods, 
The person therefore who delivers the goods is competent to siga the risk notes 
and his act binds the owner. 

The Great Indian Peninsular Railway Company v. Messrs, Chakravarti, 
Sens and Company (3) followed. e 


(1) (1918) 49 C, L- Je 551. (a, [ 1921 ] 3'K.. B. 237. 
(4) (127) 47 C. Ly Jesti ga C. W. N. s3 
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Tho plaintiffs contd not retain to himself the advantage of the reduced rate 
and repudiate the consideration for It, the risk notes executed by the person who 
delivered the goods to the raliway company as belag unauthorised, 


Bast Indien, Railway Company, Limited v. Ram Chabila Prosad (1) 
referred to. 


~ Where the risk notes were signed by the person who delivered the goods with 


the addition of the words * for M. S’, 
Held, that thts did not In any way take away the effect of the execution of 
the documpnt by the person delivering the goods. 


Mahabarsha Banbepsrev. Ths Secretary of State fer India im Council (2) 
distinguished and doubted, 


The risk notes, forwarding order and the railway receipt need not bear thé 
same date j If it is established they refer to the particular consigoment ín ques- 
tion, the railway company Is protected. 7 

Melfi Sicha & Co. v. Bengal Nagpur Railway Co. Lid. (3) followed. 

Bil Ry. v. 7" Ram Chandra Bhan (4) dissented from. 3 

The lower appellate Court should not refuse to consider a question of law 
based on admitted facts, though not ralsed in trial Court. 

Appeal by the Defendants. 
Suit for damages for loss of goods on the transit, 
The material facts appear from the judgment. 


Messrs, Romesh Chandra Sen and Jittadra Kumir Sen Guia 
for the Appellant, ^ 


Messrs. Kali Kinhir Chakraburtty, Shushi?! Madhab. Mallik and 
Frobodh Chandra Mallik for the Respondents, 

The following judgments were delivered :— 

Suhrawardy, J. :—This appeal is by the Bergal Nagpur 
Railway egainst the decision of the Additional District Judge of 
a4-Parganahs decreeing in agreement with the trial Court the 
re ? suj mages to their goods sent- through the 
Railway Company. The plaintiff.’ case is that ‘they despatched 
348 bags of country dis out of which 60 bags were damaged by 
rain in the course of transit from Tumsar Road Station to Shalimar 
Station both onthe Bengal Nagpur Railway. The goods were 
booked on the 26th June 1926 at Tumsar Road Station and they 


reached Shalimar on the 3rd July but the wagon was not brought 


to the shed till the 6th July when the goods were delivered to tbe 
plaintiffs, The plaintiff Company had hired a whole wagon and the 
goods were carried in that*wagon, When their -man took delivery 


(1) (1924) 86 1. C. 558. z (2 1g ao C, W. N. 685. 
(3) (192 9) L L. R, 56 Calc. 1066. (4) (1928) A, I. R. Lahore-$ó1. 
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of the juodi he discovered that there were holes in the wagon 
through which water leaked into it and damagel 65 packages of 
the goods, He immediately brought the fact to the notice of the 
Superintendent of the Station and subsequently the plaintiff brought 
this suit to recover Ri 1661-10 as, by way of damages. In the 


` plaint the plaintiff company does not maks mention of any'risk . ` 


notes covering the goods. The plaint as framed was against the 
Railway Company as if they were mere bailees of the goods gnd 
were liable for damages as such. The defence was that the gools 
were covered by risk notes A and B‘Sxecuted by one Nathu Singh 
who, according to the defeniants, hell legal authority from the 
plaintiff tompany to sign the risk notes. The Railway further 
pleaded that there was no misconduct on their part asthe wagon 
was in a good condition at the starting station, The trial Court 
gave a decree to the plaintiffs; andthe appeal by the Railway 
was dismissed. We have got to consider the varioug points that 
were raised before the learned District Judge and his findings there- 
upon. The learned Judge has discussed several points and decided 
them against the appellants, It will be convenient to consider the 
points mentioned in the judgment of the learned Judge in the order 
they are given there, 

The first point discussed by the learned Judge is whether Nathu 
Singh had authority to sign the risk notes on behalf of the plaintiff 
company. Oa the ewdepce he agreed with the Munsiff that the 
appellants failed to prove that Nathu Singh was the legally consti- 
tuted agent of the plaintiff company, But it was argued before him 
on behalf of the appellants that though Nathu Singh was nof the 
constituted agent of the plaintiff company as he had delivered the 
goods and signed the risk notes, tbe plaintiff company was bound 
by his acts and that the Railway is entitled to rely upon the 
immunity given to it under the ‘risk note o lear udge 
observed that this question was not raised ee eed 
true, that it was not raised in the trial Court but it was probably 
to because there was no express decision upon the point when the 
case was tried, It eo happened that immediately after the Munsiff’s 
judgment was delivered the case of the Great Indian Peninsular 
Railway Company v. Messrs. Chikravarti, Sons and Company (1) 
was reported and the point was evidently taken in consequence 
before the Judge on appeal. Though it so happened, we do not 
think that it is proper that he should hawe refused to consider the 
point which is a pure question of law based upon the admitted facts 


(1) (1949) 47 C. DL. 82 33 C. W.N. 53. 7 
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of the case, Now, with regard to the delivery of the goods by à Civit. 
Nathu Singh I do not think that there can be any dispute, though 1930. 
the learned Judge in one part of his judgment says that Nathu ag 


' Singh didnot deliver the gools to the Good: Clerk. Tas consign — Railway 
ment note by which the delivery of the goods was mide wis signed Moofji Sika & Co. 
. by Nathu Singh and so were the risk notes, All these documents — 
ive been proved by witaess on behalfof the Railway Company who 
was examined on commission, O: looking at the ormder-sheet, it : 
appears that the appellant company wanted to take out commission 
in order to prove Nathu Singha signature on those papers; and the 
pleader for the plaintiffs intimated that if proper notice were given 
to him for admission he might admit that they were signed by 
Nathu Singh, There is no finding by way of the Courts bslow that 
the documents were not signed by Nathu Singh. What the. learned 
judge means to say is that Nathu Singh at the tims of the delivery 
of the goods was accompanied by a nian in the service of the plain- 
tifa and therefore it should be taken that the goods .wers delivered 
not by, Nithu Singh but by the plaintiffs through their man, The 
learned Judge overlooked the fact that the consignment note at 
the time of the delivery of the goods was signed by Nathu Singh. 
It cannot therefore be questioned that the goods were delivered 
by Nathu Singh and received by the defendant company from him.. 
Now it has been authoritatively held that the consignor may be 
bound not only by the signature of himself or bis agent on the 
contract but alio by the signature of the *person who delivers the 
goods to the Railway Company whether that person had authority ` 
to bign or not. The Great Feninsular Railway Company v. Mesiis, 
Chakravarti, Sons and Company (1). Another commentator on the 
Railways Act (Leslie) says that the contract may be signed not 
merely by the party but also by the person delivering for carriage. 
Such person has not merely such authority to'bind the sender as 
St meet ON position as agent but an absolute statutory 
authority to binl him, and it seems that grime faris, ho has 
authority to sign any form of contract. (Lahiri's Law of Carriers 
P, #82), Ido not think that much authority is needed to support 
this proposition because the words used in the Ialian Railways Act . 
are quite explicit, Clause (2) of section 72 says that an agreement 
purporting to limit tbe responsibility of the Railway administration 
under the Indian Contract Act shall be void unless it is in writing 
signed by or oa bshalf of the person sending or delivering to the " 
Railway administration the goods, The Railway administration is * 
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not concerned with the ownership of the goods; the authority "to 
enter into contract with it is implicit in the delivery of goods, The, 
person therefore who delivers the goods is competent to sign the 
risk notes and his act binds the owner, It is in evidence that 
Nathu Sing isa broker who acts on behalf of persons dealing with 
the Railway, He was evidently employed on behalf of tbe plaintiff 
on this occasion, . 


There is another way of looking atthe question, The plaintiffs 
prove delivery of the goods to the Railway Company by mpans of 
the railway receipt which mentions ethe risk notes executed by 
Nathu Singh and which shows that the goods were delivered under 
the risk notes‘to be carried at a reduced rate. It is not reasonable 
to hold that the plaintiffs can retain to himself the advantage of the 
reduced rate but repudiate the consideration for it, the risk notes 
executed by the person who delivered the goods to the railway, as 
being unauthorised. This was the view taken by Chotzaner, J. in 
the cst Indian Railway Company, Limited v. Ran Chadbila 
Prosad (1), The plaintiff's suit is not a s'raightforward one. He 
knew of the risk notes but did not in his plaint refer to or repudiate 
them for reasons not far to seek, Iam accordingly of opinion that 
the risk notes were duly executed and they are binding onthe 
plaintiff. 

The second ground of the judgment of the learned Judge is that 
Nathu Singh signed the | risk notes as Nathu Singh for M.S, 
This the learned Judge thinks is not a proper signature and there- 
fore the risk notes are not valid, In support of this view he relies 
upon the decision of this Court in Mahadissha Bankagore v. Ths 
Secretary of State for India in Council (a), In that case the person 
who consigned the goods to the Railway did not sign his own name 
on the risk note but the owner’s name. Ona construction of sec- 
tion 72 (2) (a) the learned Judges held that j not 
compliance with the requirements of that fs SOTO nonce 
sary for us to consider that decision though to my mind it requires 
further consideration, becauie the facts of that case are totally 
different from the facts of tho present case and it. cannot -by any 
stretch of argument support the view expressed by the learned 
Judge on this point. Here the risk notes were signed by the person 
who delivered the goods with the addition of the words ‘for M.S,’ 
This does not in any way taks away the effect of the execution of 
the document by Nathu Singh, The learmed Juige has further 


(1) (1931) 86 1, C. 558. (a) (1915) ao C. W. N. 68$. 
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relied on Makačarska’s case (1) for the view that the name of the 


Qiincipal should be mentioned in full. Ia that case the agent 
Kundan Mull instead of signing bis name and stating that he signed 
ombebalfef Mahabarsha his principal simply wrote Mahabarsha, 
This the learned Judges hell was not according to law, as it would 
be impossible to prove that the agency had previously terminated 
if the name of the agent did not appsir on the document, The 
argument adopted in that case is too technical and it does not help 
the plaintiffs in this case, The consignment note bore under the 


first column plaintiff's name in * fu'l Moolji Sicka & Co, and as the’ 


plaintiff company had large dealings with the railway it is evldent 
what M, S, stood for. l 

The third grouad put forward by the learned Judge is that the 
risk notes, forwarding order and the railway receipt do not bear the 
same date and therefore there was no binding contract between ths 
parties, For this view he relies upon the decision in Æ, Z. Ry. v, 
Jot Ram Chandra Bhan (3). This case has beea dissented from by 
this Court in Afoe/fi Sicka & Co. v, Bengal Nagpur Ruthoay Co, 
Lid, (3). Y agree with the view held ia that case and I do not think 
it necessary to say anything further on the point, 

The fourth point which the learned Judge has decided against 
the appellants is that on the risk note A the remark made by the 
goods clerk is that the packing conditions were not fulfilled and that 
the gcods were liable to ba damaged in conse of transit, Tho 
learned Judge did not find in anything before him as to what the 
packing conditions were and he thinks (not without justification in 
many cases) that this device is adopted by the railway servants for 
the purpose of taking risk notes. This ground was not taken in the 
trial Court and the appellant company justly complain «hat they 
were never given an opportunity of showing to the Judge that there 
cnet BE paced Th in which (ris sent through the railway 
sh / Tariff of the Railway has been produced 
before us and we find that the instruction given is that íris or 
' Biddies should be packed in a certain way. This point however 
is not of much importance in view of the fact that the real contract 
on which the mm Company base their claim is the Pak 
note B. 

The fifth point referred to by the learned Judge is that in the 
case of risk note B it must be proved that there were two rates for 
carriage of goods and that they were carried at the reduced rate 


(1) (1915) 20 C. W. N. 685. 
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in consideration of the execution of the risk note, but there was no 
evidence before the learned Judge whether the plaiidiff company 
paid the ordinary rate or that they sent their goods at the reducad 
rate, The sams observation applies to this ground as fo the groudd 
preceding. Th point was not raised at the trial and the learned 
Judge did not care to look into the various tariff tables issued by 
the railway to find whether the goods were really sent on reduced 
rate, Mr, Sen on behalf of the railway has produced the Tariff 
and we found that the goods ware sent at reduced rate. The phir 
tiffs never claimed that the goods were sant at the ordinary rate and 
that therefore the risk notes were without consideration and not 
binding upon them. . e 

The last point which is the most important pointin the case is 
the finding of the learned Juige that the Railway Company has 
been guilty of misconduct under tisk note B. It miy be profitable 
to enquire as to what ‘ miscoiduct’ means as used in the risk note 
form B. The words used in the old risk not» B, (we quote only 
those that are necessary for our present purpose) were: “ Except 
for the loss of a complete consignment or of one or more complete 
packages forming part ofa consignment due either to the wilful 
neglect of the Riilway administration or to theft by or to the wilful 
neglect of its servants, transport agents or carriers employed by 
them,” Itisa matter of modern history that an agitation was 
started against this fajm on the grouad that it was well nigh impossi- 
ble to prove the,liability of the railvay uider it, On ths recom. 
mendation of a commitlee appointed by the Government of India 
the Governor-Ganeral uder section 72 of the Railways “Act 
sanctioned in 1924 the present risk note form B. In place of the 
above words ia -the old form the following words are substituted : 
* Except upon proof of such loss or damage arising from misconduct 
of railway administration’s servants, " Mia ik ae 
and new are compared, it will be found that has been 
introduced a wide difference in their scope. In this case 
we, are concerned with the substitution of the words “ mis- 
conduct of the, railway administration’s servants" for the 
words “ wilful neglect of the railway administration or to theft by 
or to the wilful neglect of its servants, transport agents or carriers 
employed by them" in the old form," The English form of the risk 
note contains the words “wilful misconduct.” The present risk note 
there therefore is wiler and more comprehensive in enlarging the 
liability of the railway than the old form or the English note, 
Under that note as woll as under the English note misconduct 
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should be inteational and it therefore excluded unintentional neg- 
bct or act, ‘Wilfal misconduct in the English form has been 
defined by Alverstone C. J.ia Forder v. Great Western Railway (1). 
There the leasned Chief Justice accepted the following definition 
given by Johnson J in Graham v. Belfast and Northern Counties 
Railway Co. (3) : “ Wilful misconduct means misconduct to which 
the will is party as contradistinguished from accident and is far 
beyond any negligence, even gross or culpable negligence, and in- 
volves that a person wilfully misconduc's himself who knows and 
appreciates that it is wrong conduct on his part in the existing cir- 
cumstances to do, or to fail or to omit to do (as the case may be), a 
particular thing and yet intentionally does or fils or omits to do it, 
or persists in the act, failure or omission regardless of consequsn- 
ces.” To it the learned Chief Justics added “ or acts with reckless 


carelessness, not caring what the results of his carelessness may be”. > 


This addition was objected to by Avery J a; inconsistent with the 
above definition but approved by Lush J. in Norris v. Great Central 
Railway Company (3). It will be noticed from the definition given 
by Alverstons C. J. in Forder v, Great Western Raikøay (1) that 
that it is confined more to the interpretation-of the word ‘ wilful’ 
than to‘ misconduct’, Divested of the words used to stress the 
sense of *wilful' in the above defitition, the definition of miscon 
duct will stand thus :—Misconduct is distinguished from accident 
and is not far from negligence not only, gress and culpable negli- 
gence, and involves that a person misconducts himself, when it is 
wrong conduct on his part in the existing circumstances to do, or 
to fail or omit to do (as the case may be) a particular thing or to 


persist in the act, failure or omission or acts with carelessness, | 


In Oxford Dic.ionary ‘misconduct’ is said to mean bad management; 
mismanagement, malfeasance or culpable neglect of an official in 
reggzd-xq his offe According tò Halsbury's Laws of England Vol, 
IV, paragraph 55, " misconduct is as that if a contract purports to 
relieve a company from liability for any fault or negligence, the 
company remains liable in case of misconduct," Then it is added 
“ Misconduct is not necessarily established by proving even cul- 
pable negligence." The learned editor had, probably in mind 
when he used these words the definition of ‘ wilful misconduct’ 
as it appears that he has relied in support of his statement on 
Forder v, Great Western Railway Company (1). I am inclined to 
hold that the word ‘misconduct’ as used in the now risk note 
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B is wide enough to include wrongful commission and omis- 
sion, intentional or unintentional of any act which it wrongfullf 
did or which it wrongfully neglected to do, or, to put it in 
another way, did what it should not have done and did not do 
what it should have done. This seems to be the view taken 
by Mitter Jin Bengal Nagpur Railway Company Limited v, Moolji 
Sicka and Co, (1) where the learned Judge observes that in certain 
cases negligence will be good evidence of misconduct and mis- 
management of the Railway Company, I am not incfined to 
accept the view that misconduct only refers to acts of gross or 
culpable negligence and the term does not ordinarily cover acts 
of mere negligence. In my jujgment the word misconduct denotes 
any unbusinesslike conduct and includes negligence or want of 
proper care which a bailes is to take under section 152 Indian 
Contract Act. The immunity which the risk note brings to the 
Railway Company is by shifting the burden of proof. In the case 
of a bailee, if the goods are found damaged in his possession, the 
onus is upon him to prove how the damage occurred, if hs wants to 
avoid liability, In the case of goods damaged in the possession of 
the Railway Company covered by a risk note, the owner of the 
goods is to prove that the injury to the goods was caused by the 
misconduct of the Railway Company. Under the old form the 
onus was always upon the owner to prove it in order to recover 
damages from the Raibway Company. By the changes io the form 
of the risk note, there has been no change of law, on the other hand 
it has been emphasised by the words ‘except upon proof of’. The 
plaintiffs therefore in this case have to prove that the injury to the 


.goods of which they complain was caused on account of the mis- 


conduct of the Railway Company. 

It bas been unquestionably proved that when the wagon arrived 
at Shalimar 1o or 11 days after, it was found taug, holgs-emthe 
roof. 'Thisalone in my judgment is not enough to charge the 
Railway Company with misconduct, The plaintiffs should prove 
not only that the wagon was found defective at the arrival station 
but also that it was on account of the misconduct of the servants of 
the Railway Company that it was or became defective, In other 
words they should prove that the goods were negligently or 
wilfully loaded in & defective wagon at the starting station or it 
wag by their misconduct allowed to become leaky. But this they 
have not proved. On the other hand thre is evidence on the 
side of the defendant company that the wagon wasin a good com- 


(2) (1938) 49 C. L. 3*1. ‘ 
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dition when it was loaded. D. W. a Sujat Ali, the goods clerk at- 


the Tumsar Railway Station, says: " Nathu Singh and plaintiffs’ 


man examined the wagon before booking, I examined the 


wagon “myself also. There was no hole or defect in the 
wagon. The wagon did not leak, It was examined by throwing 
water by a hose pipe over the roof. No one on behalf of the 
plaintiffs objected to the wagon. The station coolies loaded 
the wagon. The locks were supplied by the plaintiffs and the 
plaintiffs’ soals were placed there by the coolies.” This evidence 
does not seem to have been challenged or contradicted on behalf 
of the plaintiffs, It is therefore clear that there is evidence that the 
wagon was in a good condition when it left Tumsar Station, but it 
was found in a leaky state when it arrived at Shalimar. The defect 
in the wagon that was discovered at Shalimar might be due to 
causes other than misconduct of the Railway Company. Unless 
the plaintiffs succeed in definitely establishing that the injury to 
their gocds was due to misconduct of the Railway servants and that 
the cause of such injury was their misconduct and nothing else, 
they are not entitled to succeed on mere surmise, The learned 
Advocate for the respondent has strenuously argued that the 
findings upon this point by the Courts below are findings of fact 
with which we are not entitled to interfere in second appeal. But 
at the same lime it is a well-established role that when thers is no 
evidence in support of a finding of fact this Court can interfere 
with it, The learned Judge records his* firding | thus: “I cannot 
certainly conceive of a worse case of misconduct than the loading 
of a consignor's goods in a leaky wagon and thereby causing him 
considerable loss.” Here the learned Judge assumes that the consig- 
nor's goods were loaded in a leaky wagon. As I have pointed out, 
there is no evidence in support of this finding; and if there is any evi- 
dence upon this point iri just the other way. But it is argued that 
under Section :14, Evidence Act the existence of any fact which 
is likely to happen regard being bad to the common course of natu- 
ral events, human conduct and public and private business in their 
relation to the facts of the particular case, may be presumed. 
Therefore the Court is justified in presuming from the fact that the 
wagon was found leaky on the 6th July 1925 that it was in the 
same leaky state on the a6th June 1925. I do not think that sec- 
tion 114 goes so far as to enable the Court to presume that the 
present state of things existed in the past without any proof from the 


party who is required to satisfy the Court on the point. The goods" 


were sent in the rainy season; they took rq, or 11 days to arrive at, ee 
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their place of destination, It is possible that the wagon got damaged 
on-the way by the elements or by some other cause not referrable 
to the misconduct of the Railway servants. The plaintiffs must 
establish by positive evidence that it was owing to the defective 
state of the wagon in which the goods were loaded that injury was 
caused to them, - By merely proving that when the wagon reached 
its destination it was found in a defective state they do not discharge 
the onus which lies heavily upon them to prove misconduct by the 
servants of the Railway Company. In cases where the Couyt bas 
to depend upof probabilities based on: certain facts which do not 
lead to one conclusion, the rule that has been adopted in English 
courts may profitably be followed here. In Smith Lid. v. 
G. FF, Raikway Company (1) Bankes L. J. said "Although the 
learned Judge of the County Court was undoubtedly entitled to draw 
inferences from the facts proved before him, the ioferences must 
‘be such as could legitimately be drawn from the facts, If the facts 
are such that-no reasonable man could draw a particular inference 
from them, or if.the particular inference is such as to be equally 
consistent with nor-liability and with liability, then the party who 
relies on the inference to discharge the onus of proof of establish- 
ing liability fails" This observation is applicable to the facts of 
this case. I do not thirk that any Court is justified in presuming 
that because the wagon is found leaky on the 6th July it must be so 
on the 26th June withogt any evidence.to support it, The result 


‘of all these considerations fs that the plaintiff company have failed 
“to discharge the onus that lay upon them, namely to prove that the 


injury to their goods was due solely to the misconduct of the rfl- 
way servants. ae 

Ia the result this appeal is allowed, the decree of the lower 
appellate Court set aside and the suit dismissed, In the circums- 


-tances of this case we order that each party to Qear his own costs 


throughoat, T 
Patterson, J :—I agree. 


A, T, M, ] i Appeal allowed, 


(1) ( 1911 J 3 K, B. 237. 
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* Befors Mr. Justice Sukrawardy and Mr, Justice Costello, 


KEDAR NATH SANYAL 
. |» 


NARESH CHANDRA GHOSH AND OTHERS,* 

Suit, maintainability ef—Suil for declaration ef Hile-- Objection wnder Sec. a1 
of the Estates Partition Act (V B. C, of 1897)— Estates. Partition Act, Secs, 
#6, 37, 57, 119—~—Batates Partition Act, object of—Ce-propricter ~ Collector, if 
cas enquire inte question of title—Limitation Act (IX ef 1908), Sch. 1. Art 
14— Question af jurisdiction allowed te be raised im second appeal. 


An objection was put forth apparently under section 32 of the Estates Parti. 
tion Act by the plaintiff a» to certain share in a certain Mousa. He laid 
claim to that share. That objection was over-ruled by the Deputy Collector; 
after over-ruling that objection he passed an order which appeared to be pass- 
ed under section 57 of the Partitlon Act, The plaintiff more than one year 
after the passing of the order brought a suit for declaration of title to the share 
claimed by the plaintiff and allotted to the defendant under section 57,: 


Held, that the suit was neither barred under section 119 of the Matates Parti- 
tion Act, (as If it was for declaration under section 26 or 27 of Partition 8 nor 
_ under article 14 schedula I of the Limitatlon Act. 


Ajedhya Pratad v. Rambhelawan Singh (1) followed, 


Section 57 of the Estates Partition Act deals with the mode of partition 
and the allotment by the Deputy Collector of different sebams. An order 
pasted by the Deputy Collector In the oxercise of éha powers veated In him 
under section §7 cannot be questioned in s Civil sult, . 


The Collector acting under tho Estates Partition Aot hes In no case been 
empowered to enquire into questions of title raised by a party interested ín the 
partition. f 


The right which a person possesaes under the general law of bringing a suit 
io the Civil Court for declaration of title is not ín. any way affected or curtailed 
by the Estates Partition Act. 

~~ 


Tho object of section 119 of tho Estates Partition Act is to exclude jurisdic- 
Hon of the Civil Court when the question relates to the modo of detormination 
of Government revenue or to detalls of partition and it does not oust the jurisdic- 
ton of the Civil Court in matters which Involve questions of title. 


A co-proprietor is in the same position asa stranger with reference to anits l 


for declaration of title. 


* Appeal from Appellate Decree No. 2049 of 1927, against the decree of J. M. 
Pringle Esq, District Judge of Dacca, dated the sth May, 1927, affirming the 
decroe of Babu Notebehari Ghewe, 4th Subordinate Judge of Dacos, dated tho 
13th of July, 1935. . . 

(1) (1926) I. L, R. 6 Pat. 73. e 
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Janaki v. Kali (1) ; Matanginl v. Manwehini (3) and Ajedkya v. Ramkila- 
wan (3) followed. 


Gurbuksk Preshad Trwa‘iv, Kali Pressd. Nariin Singh (4) distinguished” 
and commented on. : 

It may be that the effect of the order cf the Civil Court will*be to interfere 
with the order pasred Ly the Deputy Collector under secllon 57 of the Ettates 
Partition Act which cannot be questioned In a Civil suit. A Civil Court is entitl- 
ed to declare the title of the plaintiff before it ard request the Collector to award’ 
to the plaintiff a share correspording to the ttlefound: Dewan Abdesl Resa 
v, Sebunnissa Biber (5). The Collector may also proceed under provisfons 
similar to those mentioned in section 89 of tha Estates. Partition Act. Sections 16 
and 37 of the Estates Partitlon Act provide the form of the decree In cases in 
which partition is in progress or hasbeen completed. 

The High Court in second appeal allowed an objection as regards Jurisdiction 
of Court to be raised, though not pressed in the first appellate Court. 

Per Costello, F 1- The general scheme of the Estates Partition Actis that it 
is only the questions relating to the apportionment of revenue that are really 
exempted from the jurisdiction of the Civil Court, 

All questions relating to title to laad and possibly orders determining the 
shares of Individual proprietors are capable of being decided in Civil Court. 


Appeal by the Defendant, 


Suit for declaration of title to certain lands allotted to the defen- 
dant under proceedings taken under the Estates Partition Act, 


The material facts are stated in the judgment, 


Messrs, Sarat Chandra Roy Chowdhury and Tarakeskwar Pat 
Chowdhury for the Appelfints, 


Messrs, Gunada Charan Sen and Protulla Chandra yE 
for the Respondents, 


Mr, Biraj Mohan Majumdar for the Deputy Registrar. 
The following judgments were delivered :— 


Suhrawardy, J :—This appeal by the defendant arises out of 
a suit for declaration of title and for permanent injunction restrain- 
ing the defendant from taking possession of certain lands allotted 
to him under proceedings taken under the Estates Partition Act of 
1897 B. C. The facts are that Touzi No. 4342 Monza Jabra which 
was under partition by the Collector of Dacca comprises two chaks, 
Banda Tan Chak and Banda Dop Chak, The plaintiff had gas, odd 
sharein the mouza, He purchaseda 42s. share of a former pro- 

(1) (1910) I. Le R. 37 Calc. 662. (a) (1937) I. L, R. 55 Calc, 392. 

(3) (1926) 1. L. R. 6 Pat. 75. (4) 11914) 19 C. W. N, 1322. 

(5) (1871) 16 W. R. 34. . 
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prietor in the Banda Dop Chak, Before the partition was carried 
out he laid claim to the 41*, share in the Banda Dop Chak. The 
Deputy Collector in charge of the partition found thatas a matter 
of fact the plaintif had an 8 auna odd share as recorded in the 
settlement record which also showed plaintiffs possession to the 
extent of 8 annas edd share of the Dop Chak. But as he found 
"tbat in the D Register in the Collectorate, which I understand is 
the Land Registration register, the plaintif was not recorded as the 
proprietor of the 4 az, share in Dop Chak he ordered that the /a&/a 
representing the 425. share be placed next to the Z1À/a allotted to the 
plaintiff for 48». odd share and allotted it to the defendant, It 
appears from the D Register of the Collectorate thit one Mr. Firk, 
as receiver to the estate of Chandra Nath Saha, claimed this share 
bat no evidence was adduced in his behalf in support of the claim, 
As no counter claim had been put in respect of this share the 
Deputy Collector ordered that the name of Mr. Fink be registered 
in respect of it, The plaintiff thereafter brought the present suit 
for declaration of title as stated above, Both the Courts below have 
agreed in finding title with the plaintiff and in decreeing the suit, 
In the appeal by the defendant before us two points have been 
taken : (1) that the suit is barred under Section 119 of the Estates 
Partition Act 1897; (2) that the :uit is barred by limitation 
under Article r4 of the Limitation Act. It may be noted 
that these two .objeclions were taken in, she trial Court and 
overruled. They were not pressed in the tower appellate 
Court and the judgment of the learned District Judge proceeds 
solely on merits. As the questions raised refer to the jurisdiction 

` of the Court we allowed them to be argued before us. In my 
judgment both these objections should be overruled, 

As regards S:ction 119, that section deals with jurisdiction 
of the Civil Court to question any order made under Sections 20, 
30, Chapters V, VH, VIII, IX, X and Sections ro7 and r17. The 
objection raised before us is that under Section 57, one of the 
sections under Chapter VIII, the suit dogs not lie, Section 57 
deals with the procedure relating to allotments, The Deputy 
Collector will consult all the proprietors who are present and hear 
and after such enquiry as he may consider necessary dispose of any 
objection which they may urge presumably to the mode of partition 
as all objections relating to title and possession are dealt with 
under Chapter IV. Chapter VIII is headed “Making of partition 
by the Deputy Collector and approval thereof by the Collector.” 
After he has dons so the Deputy Collector sha proceed to deter- 
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mine how the lands of the parent estate should be partitioned into 
tho separate estates and all matters relating to such partition, Thate 
section therefore deals with the mode of partition and the allot- 
ment by tbe Deputy-Collector of different sahzws. An Order pas- 
sed by the Deputy Collector in the exercise of the powers vested 
in him under section 57 cannot be questioned ina civil suit, The 
object of section rrg has been stated in the case of Janaki Nath" 
Chowdkry v. Kali Narain Roy Chordhry (1) to exclude the 
jurisdiction of the Civil Court *where the question relates to the 
mode of determination of Government revenue or to details of par- 
tition and it does not oustthe jurisdiction of the Givil Court in 
matters which involve questions of title. This view has recently 
been supported by my learned brother Mr, Justice Page in Matan- 
gini Ghost v, Manmohi«i Ghose (a), But it is argued that a ques 
tion of title raised by a party not a party to the partition pro- 
ceedings may be outside the scope of section 119; but when a 
co proprietor claims title to any portionof the parent estate and 
an allotment is made overruling this objection he is debarred by 
section iig read with section 57 from bringing a separate suit, 
This objection was also considered in /anski Nath Chomdhry v. 
Kali Narain Roy Chowdhry (1) and overruled, it being ‘held that 
a co-proprietor is in the same position as a stranger with reference 
to suits for declaration of title, This view has been endorsed by 
the Patna High Courbinthe cise of Ajodsya Prasid v. Ramkhel~ 
awan Singh (3) « case very similar to the one before ds, We 
have been referred to the decision ii Guruks Proskad Tewari v. 
Kali Prosad Narain Singh (4). In that cass there is some obser- 
vation by Fletcher J. adversely criticising the view previously ex- 
pressed in several cases that the orders made by the revenue- 
authority are only conclusiva in so far ag they relate to the 
Government revenue and details of partition, But the real decision 
in that case rested upon &. peculiar set of facts, The plaintiff in 
that case was a co-proprietor, So lorg asthe proceedings were in 
the Collectorate he never objected that any lands within the parent 
estate exclusively belonged to him. All the objections made were 
with regard to the mode of partition and overruling those, allotments 
were made to separate estates under the partition, Thereafter the 
plaintiff brought a suit on the ground that the partition by the 
Deputy Collector followed a settlement record which was the re- 
sult of some sort ‘of fraud practised upon the plaintiff, Fletcher 
(1) (1910, I. L, R. 37 Calc. 662, (2) (1917) h L R. 53 Calc. 393. 
(3) (1925) I. L. R, cePat 73. (4) (1914) 19 C. W, N. 1322. 


n 


Vor, LII.] HIGH COURT. 


J. held that the result of the plaintifs suit would beto allow the 
plaintiffs to retain lands allotted to them on the footing that the 
lands, sued for formed a portion of the estate under partition and 
enable thêm tg recover a portion thereof awarded to the defendants 


from them, which the learned Judge considered to be highly un- 


just and inequitable, Mr, Justice Richardson also thought the 
fame and observed that the dispute in that case was as to what 
particular lands were held in common tenancy not as to plaintifi'y 
interest, in those lands when once the lands were determined. 
On the merits also the learned Judge said that he was very doubt- 
ful whether the plaintiff’ ought to succeed. That case is no autho- 
rity for the broai proposition that when an order purpor's to 
have been passed under section 57 Estates Partition Act no one 
bas any right to bring a guit for declaration of title in respect of 
lands allotted under partitlon, Ido not find myselfin agreement 
with some of the observations made by Fletcher J., but as the case 
is notan authority in support of the objection raised before us I 
refrain from discussing it further. 

In the case b:fore us, the learned Subordinate Judge passed 
a decree under section a7 of the Act. What really. happened in 
this case is that before an order was passed by the Deputy Collec- 
tor making allotments the plaidtiff objected that he ought to be 
given a 4 25, share in the Dop Chak. That objection apparently 
was made under section 2a of the Act. Section 43 provides that 
if any such objection raises any question bf "right or title or of 
extent of interest and such question has not been already deter- 
mihed by a Court of competent jaris diction the Collector may hold 
an enquiry as to the possession of the applicant and may instead of 
rejecting the application direct that the partition proceedings 
shall proceed or direct that such proceedings be postponed for 
4 months Section a5 says that if a suit is brought in a Civil 
Court after the. lapse of 4 months and if the Collector acts 
under section a4 or that a proceeding has been recorded under 
section 29 admitting the application for partition by any person 
claiming any right or title in or toa parent estate, such suit shall 
not have the effect of staying any proceedings taken under the 
Act for the partition of the estate. Ssction 26 gives the form of 
the decree to be passed by the Civil Court in a case when the 


suit is brought while the partition proceedings are in progress, . 


Section 27 provides the form of the: decree to be followed in civil 


` suits after partition proceedings have been completed. These sec- 
tiona, it may be noted, are under Chapter IV which is not i 


s 


SD early; 3. 


* 
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one of the Chapters mentioned in section rig, If we 
look closely to ths object and scope of the Partition Act ia 
wil appear thit tha Collector acting under it has in no 
case been empowered to enquira into questions of tjtle “raised by 
a party interested inthe partition: Section 44 of the Partition 
Act deals with the powers of the Deputy Collector and invests 
him with those exerciseable by a Survey Officer under the Bengal 
Survey Act 1875 anlby a Revenue Officer under chapter X of 
the Bengal Tenancy Act 1835. Under section 23 if an qbjection 
as to title is raised before the Collector he has to look only to the 
fact of possession of the applicant for partition, Similarly under 


. section 88 if a dispute or doubt is found to exist as to whether 


any land forms part of the parent estate, the Deputy Collector 
shallenquire into the fact of possession. It will be absurd to 
hold that the order of an officer who has not been invested with 
power to enquire into questions of title should deprive a person 
having title in the property from seeking hia remedy in the Civil 
Court, In this case it seems to me that the objection preferred 
by the plaintiff was under section 22 and he has the right to bring 
a suit in the Civil Court for Caclaration of his title. The proceed- 
ings under the Partition Act does not moreover, seem to have been 
completed as the defendant has not yet bean put in possession of 
the land in suit under section 94 of the Act. In my judgment the 
right which a person possesses under the general law of bringing a 
suit in the Civil Court for @eclaration of title is not in any Way affect- 


ed or curtailed by the Partition Act, It is said that the effect of the- 


order of the Civil Court will bs to interfere with the order pasdad 
by the Deputy Collector under section 57 which cannot be ques- 
tioned in a Civil suit. It may bs so ; and a Civil Court is. entitled 
to declare the titlo of the plaintiff before it and request the Collec- 
tor to award to the plaintiff a share corresponding to the title 
found. In Dewan <Abdool Reza v, Jebummissa — Bibee and 
asetker (1) it was held that in a suit for declaration of title in 
which the plaintiff also claimed allotment of his share, as it was 
found that the plaintiff’, title was established he was also entitled 
to a precept to the Collector directing him to award to the plaintiff 
a share corresponding with that title. The Collector may also 


proceed under provisions similar to those mentioned in section 89 ' 


of the Act. We are not concerned with what the effect of the 
` décree of the ‘Civil Court may be but sections a6 and 27 provide 
* the form of the decree in cases in which partition is in progress or 


$e has been completed. 


(1) (1851) 16 W. R, 34. " 


i 


Vor, tI] HIGH COURT. 


As regards the second ground relating to limitation the suit 
having beer brought more than one .year after the above order of 
the Deputy Collector, sufficient answer has been given to it by 
the observations made previously, Section 57 of the. Partition Act is 
no bar to the pleintiff’s bringing a Civil suit for declaration of his 
title even after the order is made. What the Deputy Collector 
did in this case is that he overruled the plaintiffs objection and 
simultaneously passed an order which looks as if it was made under 
sectfon 57 of the Partition Act, By this means it is not possibie 
to deprive the plaintiff of bis right under the law. or curtail the 
period of limitation within which he is allowed to bring a suit, 
When an objection is made with regard toa share in-the parent 
estate the Deputy Collector should at least enquire into the fact 
of possession. The setülement record was before the Deputy 
Collector which recorded the plaintiff in possession and as there 
was ro evidence before him against it he could not find and has 
not found against plaintiff's possession, He relied simply on the 
entry in the land registration register ; and as I have pointed out 
that entry in itself carried no value whatever. I am inclined to 
hold that the order of the Deputy Collector in this case was entirely 
unwarranted by law, But whatever that may be, I have no doubt 
that the suit is one for declaration under section 26 or 37 of the 
Partition Act. In this connection reference may be made to ths 
observation of the Judicial Committee in Raja DAakesktvar Prasad 
Narain Singh v, Gulab Kuer(t). There alse the suit was against 
an order effecting partition and the question of: Imitation under 
Article 14 of the Limitation Act was raised. Their Lordships made 
the following observations: “ With regard to the objection put 
forward by Counsel for the respondents that the plaintiff’s iuit is 
barred under Article 14 Schedule r of the Indian Limitation Act 
their Lordships desire to observe that this suit is rot brought for 
the purpose of setting aside dny order of the revenue Court; it is 
simply an action in ejectmsnt, its main purpose being to recover 
possession of certain lands allotted to the plaintiff”, It may alo be 
noted that the partition proceedings were finally confirmed by the 
Board of Revenue on the s4th August 1922 and the present suit 
was brought on the srst December 1922, I entirely agree with 
the view expressed io Ajedkya Prasad v. Ramkaclawan Singh (2) 
upon this question and the other questions raised in the suit, In 
my judgment this appeal should fail and, be dismissed with costs 
and I order accordingly. * 


(1) 916) L. R. 53 1. A 176, (2) (1926) LL. R6 Pat, 73. 
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Costello, J.—I am of the same opinion. With regard to the 
main contention which was urged before us on the question of 
jurisdiction I think the right view of the matter is that the general 
scheme of the Estates Partition Act is that it is only the questions 
relating to the apportionment of revenue that are really exempted 
from the jurisdiction of the Civil Courts, It seems quite clear on 
the authorities of which there are of a large number that all ques- 
tions relating to title to land and possibly orders determining the 
shares of individual proprietors are capable of being decided in 
Civil Courts, In the present case the subject matter of the suit 


‘was a question of title, Therefore it was quite competent to the 


Civil Court before which it came to deal with the matter in the 
way it has done, 


A. T, M, Appeal dismissed. 


PRIVY COUNCIL. 


Prasenr: Lord Dihinesbergh, Lord Russell of Killowen and 
e Sir Lancelot Sanderson, 


"JOHN AGABEG VERTANNES 
U. 
JAMES GOLDER ROBINSON AND OTHERS, 


[On APPEAL FROM THE HioH COURT OF JUDICATORE AT 
Raxcoon, |, 


« 
Civil Procedure Code (Act V of 1908), section 17—Res judicata— 9uagment in 
previous suit determining question of ownership. 


In an action of cjectment bronght by A as owner against the widow and four 
children of a doceased intestate, it was hold that as regards the share of oae of 
the children, namely, B, he being the plaintiff's tenant, was estopped under 
section 116 of the Evidence Act A decree for eJectmont was accordingly passed 
in the plaintiff A's favour, and it was further declared that ho was entitled to, 
aod was the owner of, the share of, the defendant B in the suit property. 


Held, that a subsequent sult brought by B against the plaintiff in the former 
action (A), to establish his (B's) title as absolute owner to the share in question 
as one of the next of idy of his father, was barred by the rule of rès judicata, as 


~~ 


Vor, LIL] pRiv¥ COUNCIL, 


as the former judgment, being between the same partles, had Goally and con- 
„amiely determined in A’s favour tho ownership of the share now claimed by 
“Bi in the new action, 


"Appeal No. 48 of rga9 from the: decree of the High Court, 
Rangoon, dated the roth June 1928, affirming a decree of the Dis 
trict Court of Insein, dated the 8th March 1928, 

The material facts of the case are set out in their Lordships’ 
present judgment and in the previous judgment of the Board, 
delivered on the 31st March 1927." 

Aft&r the Board's judgment in the previous suit, the present 
appellant Vertannes made an application to the Judicial Committee 
for the addition to their judgment of some words to make it clear 
that the Board was only deciding that the then plaintiff, Robinson, 
as landlord was. entitled to eject J. A. Vertannes as tenant and 
were not deciding that he (Yertannes) was not at the date of the 
application entitled to assert his title as one of the next of kin 
of his father to recover his share from the then plaintiff (Robinson), 
Thefudicial Committee on the rst July 1927 dismissed this appli- 
cation giving thereon the following judgment, (delivered by Lord 
Phillimore) :—“ One of the issues to be determined in this case 
was: Are the defendants or any of them estopped from disputing 
the plaintiffs title by the provisions of sections 115 and 116 of the 
Evidence Act, Their Lordships thought it unnecessary to decide 
whether the present petitioner was estopped under section 115 
because they thought he was estopped anger section 116. 

It is now submitted that he was only partially or temporarily 
estopped by virtue of the language of the section. That amounts 
really to an argument of bad grammer, The section is perfectly 
clear. Their Lordships are going to omit the immaterial words of 
the section: No tenant of immoveable property shall duriog: the 
continuance of the tenancy be permitted to deny that the landlord 
of such tenant had at the beginning of the tenancy a- title to such 
immoveable property. Now what is he not to be permitted to 
deny ? That the landlord had at the beginning of the tenancy a 
title to such immoveable property. When is he not -permitted to 
deny ?—During the continuance of the tenancy. It so happens that 
during the continuancs of the tenancy this litigation arose 
and was brought to hearing and a decision, “During that time the 
tenant, as he had not given up the property, could not deny the 
lundlord’s title ...... could not deny that the landlord had a title 
when he made him his Penant. He could have denied the land- 
lord had kept the title ; he could not deny that he did not, and as 

* Seo (1937) L L. R. $ Ran. 427 5 46 C. L. J, 120 - 
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this point happened to arise during the continuance of the tenaficy 
it had to be decided in one way and one way only, namely, that, 
the landiord had the title becanse the man who was trying to” 
dispute it could not deny that he had", ° 

`- In the course of his judgment in the present ‘appeal, Mr. 
Justice Dass in the High Court, Rangoon, observed as follows :— 
“ It is argued b:fora us that the plaintiff was not absolutely con-e 
‘cluded by the judgment of their Lordships of the Privy 
Council in the other suit and that the plaintiff could file a fuit 
on his title after the tenancy between him and Robinson had 
terminated....... Their Lordships did not use any words limiting 
the estoppel in any way. If they had meant that the plaintiff 
could file another suit after the termination of the tenancy they 
would surely have used the words to that effect, and it seems to 
ug that the tenant is concluded for ever from filing a suit on his 
title if the suit is filed during the continuance of the tenancy....... 
If their Lordships had intended to leave it opsn to the rst defen- 
‘dant in that suit to file another suit after the termination of the 
tenancy, they would simply have passed a decree for ejectment 
against him and not passed a decree declaring that the plaintiff 
in that suit was entitled to the share of the present plaintiff and 
would not have given liberty to the parties in that suit to apply for 
partition, There can be no doubt that their Lordships intended 
to. and did decide finally on the rights of the parties to that suit 
in that land, If will Be absurd to hold that their Lordships 
intended to allow one of the parties in that suit to file another suit 
on his title after having finally declared that the plaintiff in that 
guit was entitled to his share of the property.” 

Dunne, K., C. and Raikes, K. C. for the Appellant, 

H, G. Vaisey, K. C, and A, Pennell for the 1st Respondent, 
Robinson, . 

Dunne, K. C. for the Appellant: In the previous suit the title 
of the present appellant, Vertannes, was not directly in issue, and 
he is not precluded by the rule of rvs judicata from asserting title 
after he has ceased to be tenant and given up possession of the 
property. The rule is well established that las soon as a tenant 
surrenders possession, he can question the landlord's title. 

Bilas Kunwar v. Disraj Ranjit Singh (1). 

Vaisey K. C, for the Respondent Robinson: Section rr of the 
Civil Procedure Code operates as a bar to the present sult. Tho 
previous judgment of the Board clearly declares that the then plain- 


(1) (tors) 1. L. R. a7 &ll. 557 (567); L. R, 4a I. A, 203 j 22 C. L, J. 516. 
e 


H 
i 


) 


Vor, LII] i PRIVY COUNCIL, 


tiff Robinson was “entitled ” to the share of J. A. Vertannes, 


Your Lordships cannot now go beyond that declaration, 


During the course of the argument, the following decisions were 
cited at the Bar:— 

Vasudev Daji v, Babaji Runu (1) ; Bhaigants Bewa v, Himmat 
Bidyakar (3) ; Clark v. Adie (3) ; Dos d, Knight v, Lady Smythe (4); 


.Wation v, Lane (5) ; Doed, Johnson v, Bayfup (6); Bayley v. 


Bradley (1). 
"Their Lordshipy judgment was delivered by 
Lord Russell of Killowen :—The matter under appeal before 
their Lordships is a decree dated the rgth June, 1928, of the High 
Court of Judicature at Rangoon, affirming a decree of the District 
Court of Insein, dated the 8th March, 1:928. The last-mentioned 


decree dismissed, on à preliminary issue, a suit brought by the 


appellant to establish against the first respondent bis title as abso- 
lute owner to a quarter of two-thirda (or an undivided one-sixth 
share) in certain lands, The appellant claimed to be entitled to 
such share as one of the four children of Sarkies Vertannes who 
had died intestate as to the land on the 13th May, 1897. 

The District Court dismissed the plaintiffs action on the 
ground that a judgment of this Board on appeal in an action to 
which the present appellant and first respondent were parties, had 
finally dealt with the question of the ownership of the said share, 
The High Court affirmed this dismissal on the same grounds, 

The said jndgment of the Board was delivered, on the cccasion 
of an appeal in an ejectment action in which the present first res- 
pondent (hereinafter called Robinson) sought as owner of the said 
land to obtain a decree of ejectment agsinst the present appellant 
(hereinafter called Vertannes) the three other children and the 


widow of the raid Sarkies Vertannes, Robinson, whose title to the : 


land was derived under a conveyance to him by the widow(and exe- 
cutrix) of Sarkies Vertannes, had granted a lease to Vertannes of the 
said land, upon which he and the other defendants were 
residing, 

The Board was of opinion that the conveyance by the widow 


operated to pass to Robinson only her interest as widow in one- 


third of the said land, and not the beneficial interests of the children, 
As regards the four children, Robinson contended that as against 


(1) (1871) 8 Bom. H. C. (A. C. J.) 17% (2) (1916) 34 C. L. J. 103- 
(3) (1877) 3 App. Cas. 43*(435). (4) (1815) 4 M. & S. 347. 
(5) (1856) 11 Exch, 769. (6) (1835) 3 A. & E. 188, 
(DP (18 48) 5 C. B. 396 (400). . 


we 
John Agabeg 
Vertanpea 


v.n 
james Golder. 
Robinson. 


AA 
Lerd Russell 
of Killowen. 
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them his title was complete by estoppel under section r15 of the 
Evidence Act, and that in any event as regards the ‘share of Ver-, 
tannes, Vertannes being his tenant was estopped under section 116 
of the Evidence Act. i Paes. 

The Board held that as regards the children, other than 
Vertannes, no case of estoppel under section 115 had been estab- 
lished ; and that as regards Vertannes, he being clearly estopped ° 
under section 116, their Lordships were relieved from the necessity 
of considering whether he might also bs held estopped, under 
section irs, Their Lordships humbly recommended His 
Majesty that the judgments of the District Judge and of the High 
Court should be discharged and that in lieu thereof Robinson 
should have a decree for ejectment against Vertannes: and the 
widow, and that it be declared that Robinson was entitled to one- 
third and one-quarter of the remaining two-thirds of the property 
in suit ; and thet the three children, other than Vertannes, were 
each entitled to one quarter of the two-thirds, with liberty to Robin- 
son or to any of the last-mentioned three children to apply for a 
partition, 

Vertannes seeks by his present action to obtain a decision that 
the one-quarter of two-thirds so declared by this Boardto be the 
property of Robinson is the property of Vertannes, not by any 
title acquired by him subsequently to the date of the Board's deci- 
sion, but by virtus of a title then existing in him as one of the 
children of the intestate, Ho claims that the estoppel under sec- 
tion 116, which prevented him from asserting his title in the eject- 
ment action, was temporary only, and ceased to operate when he 
gave up possession of the land and when his tenancy accordingly 
came to an end. He claims that being no longer estopped under 
section 116, he is now entitled to assert and obtain a declara- 
tion of his ownership, and that the matter is not res judicata, 


In view of the wording of the previous judgment of this Board 
in the ejectment action, their Lordships are unable to accede to 
these contentions, The language is clear and unambiguous, and 
according to its tenor the judgment of this Board purported to 
determine finally and conclusively the ownership of the share 
now claimed by Vertannes in the new action. Not only did the 
Board declare that share to belong to Robinson, but their 
Lordships classed it with the widow’s one-third and made pro- 
vision for partition of the entirety of the land among Robinson and 

" the three children other than Vertannes, . 


e «In these circumstanéss, it is not open to Vertannes to geek 
e 


Vou, LIL] PRIVY COUNCIL, 


to obtain in fresh proceedings a declaration of ownership of 
the share in question which would be inconsistent with the 
previous judgment of the Board in proceedings .between the same 
parties, * | 

While their Lordships think that the intention of the Board 
finally to determine the ownership of the share in question is clear 
from the language of the original judgment, this intention seems 
to be estab lished beyond all doubt by subsequent proceedings 
before thg'same Board, 

The judgment of the Board was delivered on the 31st March, 
z917. Subsequently, Vertannes presented a petition alleging that 
he had, before the appeal had been heard, given vacant possession 
to Robinson, and asking to have the order onthe appeal so fram- 
ed as to make it clear that their Lordships were not deciding 
that Vertannes was not entitled to assert his title as one of the 
next of kin of his father against Robinson. 

The Board heard this petition on the rst July, 1927, and 
it was dismissed with costs. From the language used by Lord 


Phillimore in announcing the Board's decision on that occasion: 


their Lordships to-day are satisfied that the Board intended that 
the decision on the appeal should, as between Robinson and Ver- 
tannes, finally and conclusively determine the ownership of the 
one-quarter of two-thirds which is the subject-matter of the new 
action, Indeed, itis difficult to imagine why, unless such was 
the Board's intention, no relief should have been granted on the 
petition, 

Their Lordships feel themselves constrained, ‘without express- 
ing any Views as to the construction or effect of section 116, to 
hold that the appellant is prevented by the judgment delivered on 
the 31st March, 1927, and the Order in Council made thereon, 
from obtaining the relief sought by him in the new action, 

For these reasons, their Lordships will humbly advise His 
Majesty that this appeal fails, and should be dismissed with costs, 

Bramall and Bramall: Solicitors for the Appellant, 

Waterhouss & Co: Solicitors for the Respondents, 


KJ. R, Appeal dismissed, 
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ORIGINAL CIVIL. 


Before Mr, Justice Lort- Williams, 


SHAMSUL HUQ . 
T. 


SECRETARY OF STATE FOR INDIA IN COUNCIL* * 


Damages Detention of gosds by railway anthoritiss—Notice wnder s ctioney7 ef 
the Indian Railways Act (IX W 1890), if necessary —Sechimn A, Indian 
Ratlways Act, object of. 

Notico under secHon 77 of the Indian Railways Act is not necessary when 
the consignee claims compensation for goods detelned by railway authorities, 


Assam Bengal Ry. Co, Lid, v. Radhica Mohan Nath (1). 


The object of section 77 is to prevent stale and possibly dishonest claims for 
loss, when owing to delay it might be impossible to trace the transactlon or check 
the allegations made, and when the evidence necessary to rebut a dishonest claim 
might no longer be available, Itis intended as a weapon of defence against 
fraud not as a means to enable the railway authorities to deprive their customors 
of their just dues. 


Tf in this case notice under section 77 of the Indian Railways Act is necéssary, 
the letter written by the consignee’s pleader to the Chief Commercial Agent, 
Howrah, settiog out the facts, drawing attention to tho falling market and to the 
fact that the skins wore getting damaged and woithless in the goods office, and 
demanding the price, was a sufficient notice, 


That the letters of thé coysignoe and reply to them show evidence of walver 
of notice to the ‘ Manager’, if the Chief Commercial Manager Ís not really tho 
Manager within the moaniog of section 140 of the Indian Railways Act. ' 


* 

When the consignee palid the freight for the goods belonging to him, he is 
entitled to have them handed over to him immediately, The railway authorities 
have no right either to hand them over to the police or to refuse to give them to 
the consignee, The orders of the police aro no excuse for the torts which they 
havecommüitted, 

The fact that some of the goods wore missing made no difference. The rail- 
way authorities should have handed over the goods to the consignee on short 
receipt, as requested by the consignee and left him to take whatever action he 
thought fit with regard to the missing goods. 


Application for revision under section 115 of the Code of Civil 
Procedure by the Defendant. 
The material facts appear from the judgment, 


* Application for Revision against the orders of the Small Cause Court Judge, 


dated the 28th May and 18th July, 1929, in Sma]| Cause Court Sult No. 21631 of 
1938. 


(0 (1933) ALT. Ro Cale. 397. 


* 


Vor. Lil] | HIGH COURT, 


Mr. 7. C. Hasra for the Plaintiff Petitioner, 
« Mr, Westmacott for the Defendant Opposite Party, 

The following judgment was delivered by 

Lort-Willtams, J:—On the second day of July 1927 the peti- 
tioner despatched to himself as consignee three bundles of 
goat skins from Chatra railway station to Howrah over the E. I. 
Railway. On rath July he went to Howrah goods shed, paid the 
railway freight and demanded the goods. The railway officials 
refused tb hand them over on the ground that one of the bundles 
appeared to be different from the one despatched, and was 3o seers 


short in weight. The petitioner pressed them for delivery under 


short receipt to avoid loss and depreciation in market value, but 
this was refused. 


On 26th September the petitioner’s pleader Satya wrote to the 
Commercial Chief Manager, Howrah, setting out:the above facts, 
drawing attention to the falling market and to the fact that the skins 
were getting damaged and worthless in the goods office, and demand- 
ing the price. 

To this letter the Chief Commercial Manager replied sending a 
copy of his office letter dated znd August which had been written 
to the petitioner's pleader Provash Chandra Biswas in which it was 
stated that the consignment had been made over to the Government 
Railway Police, Howrah, under orders of the Sub-Divisional Officer, 
Rampurhat, and asking the petitioner to*communicate with the 
Sub-Divisional Officer. d 

@n 7th May, 1928, the petitioner's pleader S, R, Banerjee wrote a 
letter to the Agent, E. I, Railway, Calcutta, again setting out the 
facts, saying further that it was no part of his client's business to 
communicate with the Sub-Divisional Officer and again demanding 
the price. 

To which he received a reply from the Manager stating that the 
consignment had bsen made over to the Government Railway 
Police, Howrab, under orders of the Sub-Divisional Officer, Ram- 
purhat, and since forwarded to Rampurhat under his orders where 
he could prove his claim to the goods and take delivery, further 
stating that the Railway could admit no liability inasmuch as they 
merely carried out the orders of the Sub-Divisional Officer, 


Subsequently the petitioner received a letter dated 2snd August 
1928, saying that the consignment would be available for delivery at 
Howrah goods offige within a day or two, 

The petitioner went to take delivery but fgund that the skins 
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were so deteriorated that they were only fit to be thrown à away, and 


very naturally he declined to take delivery. 


* 


Oa 28th November 1928 he filed a. suit in the Small ‘Cause 
Court against the Sscretary of State claiming the price of the goods 
The defendant pleaded 
absence of notics under Sec, 77, Railways Act and on 28th May 
1929 the Judge declined to take evidence and summarily dismissed 
the suit on this plea, 

On 4th June 1929 the petitioner applied for a new trial and this 


as compensation for the refusal to deliver. 


‘application was dismissed by the Full Bench on 18th July. 


There- 


upon the petitioner moved this Court under Section 115, Civil Pro- 


cedure Code, to set aside the orders of 28th May and 18th July and 


ordered the suit to be reheard on the merits, 


The defendant did not appear to show cause, and the rule was 
Subsequently the defendant asked for a review 
which was granted, 


made absolute, 


I confess that I do not know whether I am the most astonished 
‘by the course taken by the railway authorities or by those who 
advise the Secretary of State, or by the learned Judges of the Small 
Cause Court, Tho railway authorities not only broke their con- 
tract of carriage and committed the tort of detinue, but were guilty 


of conversion of the petitioner's goods. 


The goods belonged to the petitioner and when he had paid the 


freight, and demanded them he was entitled to have them handed 


over to him immediately. The railway authorities had no right 


either to hand them over to the police or to refuse to give them to . 


the petitioner, The ordera of the police are no excuse for the toris, < = 


which they have committed, 


The fact that some of tho goods were missing made no differ- 


ence. Tho railway authorities should have handed over the goods 
to the petitioner on short receipt, as requested and left himto take 


whatever action 
skins, 


he thought fit with regard 


to the 


missing 


Every step taken by the railway officials was as improper iud as 
illegal as it could be, But far from being apologetic for their 
irregular and high-handed behaviour, they have sought to escape 
from their just liabilities by raising the plea that they have not 
received the notice of claim, required by Section 77, Railways Act 
and this plea has been accspted by a Judge, anda Fall Bench of. 
the Small Cause Court. 

In the first place the notice given was ample to fulfil the require- 
ments of the section The letter of the 26th September 1927 was 
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addressed to the Commercial .Chief Manager, Howrah, The sec- 
ion requires the claim to be preferred in writing to the railway 
administration. Railway administration is defined by the Act to 
mean the Manager of the railway in the case of a railway adminis- 
tered by the Government such asthe E, I, Railway and Sec. 140 
provides that any notice required to be served on a railway adminis- 
etration may be served in the case cf a railway administered by the 
Gevernment, on the Manager, and in the cise of a railway adminis- 
tered by a Railway Company on the Agent. The word " may” has 
been held to mean "must" but with these decisions I do met 
agree. 

On the E, I, Railway there is not any official called the 
" Manager”, The Chief Official is celled the “ Agent”, But 
there i: an official called the Chief Commercial Manager, 

I have no doubt, even upon the facts now before me that in the 
circumstances of this cise the petitioner's was a sufficient notice- 
within the meaning of the Act. But the Small Cause Court refused 
to take any evidencs on that point. or on. any other, It may well, 
be that the Chief Commercial Manager is the person appointed by 
the E, I, Railway to receive notice of claims or that the notice was 
communicated by him to the Agent, And it may well be argued 
that where in the case ofa railway administered by Government, 
there does not happen to be an official called the '' Manager" a 
notice sent to the Chief Commercial Manager will be sufficient, 

Apart from these considerations, I am of opinion that there is 
clear evidence in the letters to which I baye refefred, of, waiver of 
any such requirement by the railway administration, And if this 
wére not enough the railway administration by such lettera led the 
petitioner to believe that.no further or other notice was necessary or 
required, These matters have not even been considered by the 
Judges of the Small Cause Court, ; 

However, all'these considerations are really irrelevant, because; 
in my opinion no notice was required and Sec, 77 has no applicatioa 
to the facta of this case, 

The section refers only to loss, destruction, or deteriorition of 
goods, It has nothing whatever to do with either detention or com 
version, of which the petitioner complains, and for which he claims 
compensation, This distinction has been appreciated clearly by 
Richardson and Ghose JJ. in Assam Bengal ‘Ry, Co. Lid, v. 


Radhica Mohan Nath (1). The main damage herein arises owing to . 
the detention and converfion of the petitioner’s goods, The bulk of . 


(1) ALL R, 1923 Cale, 397. " 
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the goods were not lost, they were lying in Howrah goods slfed 


when the petitioner demanded them, 


It is true that the petitioner may have a claim also for the loss of 


part of the consigament for which notice would be necefsary but 
that is not his chief complaint, and even so, as I have shown 


already, such notice has been given, 


I repeat that Iam surprised at the attitude adopted by those. 


who have advised the Secretary of State that great disservice is 
done to the Government by involving them in conduct such as Bas 


been disclosed in this caso. 


It is admitted that the petitioner has a just claim. He delivered 
his goods to the railway administration for carriage. He paid the 
freight, It is not suggested that he has been at fault in any way. 
His goods have been rendered worthless owing to the conduct of 
the railway officials acting as they suggest, under the orders of the 
police, The object of Sec. 77 is to prevent stale and possibly 
dishonest claims for loss, when owing to delay it might be impossi- 
ble to trace the transaction orcheck the allegations made, and 
when the evidence neceseary to rebut a dishonest claim might no 
longer be available. It is intended asa weapon of defence against 
fraud not as a means to enable the railway authorities to deprive 


their customers of their just dues, 


Owing to what the railway administration and the Government 
must now redlise, was a series of blunders, and illegal acts on the 
part of their own officets, the petitioner has lost both his goods, and 


his money. The [oss is admitted. 


In these circumstances I should have thought that the mest 
urgent desire of those in authority would have'begn to make 
“amends and not to shelter themselves behind technical pleas in 


their endeavour to escape from liability. 


The order I make is that the orders of the Small Cause Court 
be set aside and that the suit be reheard on the merits and that the 
costs of this application be paid by the defendant to the plaintiff, 


A, T, M, 


Retrial ordered, 
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Madras Estates Land Act, (I Mad, of 1908), sections 4 and s7—Land allowed te 
Heo fallom—Custom relieving ryot of rent. 


Where there is a custom torellevo the tenant of rent in respect of land 
allowed to He fallow, such custom Is one of the conditions under which the rys 
holds his land within the meaning of section 27 of the Madras Estates Land Act, 
1908, and the operation of section 4 of the Act, which entitles the landholder to 
collect rent in respect of all ryeti lands, is restricted to the extent to which the 
tenant by the custom is so relieved of hie rent. 

Consolidated appeal No, 54 of 1916 against a judgment and 
several decrees, dated the aand December 1915, of the High Court, 
Madras, 


The facts of the case are fully set out in their Lordships’ 
judgment, 

DeGruyther R, C, and Narisinkam fot the ea 

Subbarow fot the Respondents, 

"Their Lordships’ judgment was delivered by 


Lord Tomlin :—Their Lordships need not trouble the fen. 
dent Counsel, 


This is an appeel which deals with the settlement of iii 
under the Madras Estates Land Act, No, 1. of 1908. 


Before the subject matter of the appeal is dealt with one pre- 
liminary observation can properly be made, This litigation has 
lasted from 1909 until the present time, Partly no doubt on this 
account the record has assumed substantial proportions, Their 
Lordshipa are indebted to Mr. DeGruyther for the lucid and 
concise way in which he has presented the case to them, thereby, 
in their Lordships’ opinion, saving a great deal of public time, 

Now, under the Act, in question, where a difference arises 
between the landholder and the rvyo/ as to the form which the 


puita should take, procedure ie provided byewhich the difference .*%« 
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can be determined by the Collector. Sections 55, 56 and 27 of 
the Áct contain the relevant provisions, . 

Section 55 relates to the case where the.landholder fails -to 
grant a jw/za5 in such terms as the 7yo/ is entitled to, There ihe 
ryot can sue for the proper pu//a& before the Collector. 

Under Section 56 when the ';jyo fails to "accept the' puttah 

tendered to him and to give a muchalka in exchange, the land? 
holder may sue before the Collector to enforce the acceptance of 
such putiah, 
Section 57 provides as follows :— £ 
"In adjudicating suits under sections 55 and s6, the Collector 
shall first inquire whether the party sued is bound to grant or 
accept a gufiah, and, unless this be proved, the suit shall be dis- 
missed. If the plaintiff establishes that the party sued is bound 
to grant or accept a ?xz/aA, the Collector shall inquire whether the 
puttak demanded or tendered is a proper one. If it is found to 
be so, the Collector shall pass & decree directing the defendant to 
grant the 24/7aÀ in exchange for a ssuchadka oraccept the putiak and 
give muchalka in exchange. If the Collector is of opinion that the 
puitak demanded or tendered is not a proper one, he shall decide 
what the terms of the gu/éak should be, and shall embody such 
terms if his decree which shall be of the same force and effect as 
if a puttak and erchalka bad been exchanged,” 

Under the procedure of the sections referred to these pro- 
ceedinga were launched, *They came before the Special Deputy 
Collector. From him they passed to the District Judge. From 
the District Judge they proceeded to the High Court. Ultimately 
they are here before His Majesty in Council.” 

Now, six points have been placed before their Lordships by Mr. 
DeGruyther on b:half of the landholder às matter in respect of 
which he desires to complain of the conciusion reached by the 


. High Court, 


The first point is one which deala with the rent which the tenant 
has to pay in the case where he omits to cultivate some part of 
the land, that is, leaves it to lie fallow. Upon the pusiak as 
‘actually. framed in accordance with the conclusions of the Court 
below, the tenant is excused rent if the land is allowed to 
lie fallow, 

The point turns i the construction of ‘Sections 4 iind a7 of 
the Act, 

Section 4 'of the Act is in these "terms : 5 Subject to ‘the 
provisions of. this ActQa landholder is entitled to collect rent jn 
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respect of all zyo/i land in-the occupation ofa ry44" Section 27 


provides :— 

* If a question arises as to the amount of rent payable by a ryot 
or the coAditions under which he holds in any revenge year, he 
shall be presumed, until the contrary is shown, to hold at the same 
rate and under the tame conditions as in the last. preceding revenue 
gear. ape 2 - 

In India it has been held that where there is a custom by which 
the'tenant is relieved of rent in the case of land alloed to lie 
fallow, the custom is one of the conditions uuder which the tenant 
holds within the meaning of section 27, and that seclion 4, which 
entitles the landholder to collect rent in respect of all ryo/i lands, 
is restricted in its operation by the existence of such a custom, 

The District Judge in the present case has held that there 
was & custom to relieve tbetenantof rent in respect of land 
allowed to lie fallow. Their Lordships are bound by the finding 


~ of fact of the District Judge as regards the existence of the 


custom, 3 

In their Lordships’ view, the custom is one of the conditions 
under which the ryot holds bis, land within the meaning of Section 
a7 of the Act, and the operation of Section 4 is restricted to the 
extent to which the tenant by the custom is relieved of bis rent, 
Their Lordshipe are therefore of opinion that there ‘is no ground 
upon which the decision of the Courts belowe on this point can be 
interfored with, 2 : 

The second point arises in this way: The land, the subject of 
the ‘tenure, falls into two categories known as dry land and wet land 
Tespectively. The rent fixed for wet land isa proportion of the 
produce paid in kind. The rent in respect of dry land is a rate 
paid in cash proportionate to the yield of the first and second crops, 
There are cases where wetland may be cultivated for dry crops, 
either because the water in the tank is not available or possibly at 
the caprice of the tenant, and the question is what rate the tenant 
should pay by way of rent in respect vf any wet land + which he 
cultivates dry. í : 

Now, the Collector held that * In adverse seasons, wheh & dry 
crop is raised for want of sufficient supply in the tank, the charge of 
sara sari will be improper and only paras is. then payable os amet 
land pays rent in kind, " 

Their Lordships underafand this to msan that where some ‘part 
of the wet land is.cultivated dry by reason of insufficiency of water, 
it would be improper to charge for that portion which is cultivated: 
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dry a rant based on the value of the share of average produce attri- 
butable to the landholder arising from the land cukivated wet ; and 
that the proper rent payable in those circumstances is the lend- 
holder’s p roportion in kind of the actual crop raised. — ° 

When the matter came before the District Judge he said this 
(page 134 of the record) :— 

* It is objected before me that the tenants never raised the com- 
tention that dry crops should be specially treated if the water supply 
was insufficient. The Deputy Collector in his judgment himself 
states that the plaintiffs’ pleader did not object to paying sara sari 
for dry crops on nanja land,” [That is wet land.] '' I must uphold 
the contention of the appellant that in these circumstances it was 
not open to the Deputy Collector to decree any special rate when 
there was an insufficiency of water in the tank. Sara sari will there- 
fore be allowed to be levied whenever dry crops are raised on manja 
land without permission, " ii 


That is to say, his conclusion is that the tenant raising by reason ' 


_ of insufficiency of water dry crops on wetland has got to pay in 


cash the value of the landholder's proportion of the produce based 
upon the average production of the wet lands, 

Then on page 159 of. the record there is to be found the High 
Court’s conclusion upon this matter :— 

“Tt is difficult to see on what principle the tenant should pay 
t wet saru sari’ if, owing,to want of water in the tank, he is unable 
to raise a wet crep. The effect of the District Judge's judgment 
will be to compel the tenant either to leave the land waste when 
there is insufficiency of water or to penalise him if he raises a dry 
crop as the only possible means of raising something on the land, 
It stands to reason that ifatenant, having waterin the tank and 
therefore means of raising a wet crop, chooses to raise a dry crog, 
this should not affect the right of the landlord to charge wet rates 
but where, owing to want of water, a wet crop could not be raised, 
there is no reason why the landlord should still be entitled to 
charge wet sara sari rates, Wo vary the decree ofthe District 
Judge by declaring that plaintiffs will be liable to pay sara sari wet 
rates if they raise dry crops while they could have raised wet crops 
and do pay the usual dry rates if they raised dry crops owing to 
insufficiency of water, ” ‘ 

Now, it is said that the effect of that is not to restore the Special 
Deputy Collector's judgment, but $o introduce a variation 
and to make the tenant where water is insufficient liable to pay 
for dry crops raised @n wet lands only some rate in cash which has 
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referbnce tothe rates paid on dry lands. Without examining 
the decree actually passed the true effect of the decision cannot be 
ascertained, 

. The only decree of the High Court, printed in the record, does 
not deal with the point ; us there were teveral suite, the matter may 
have been dealt with in some other decree, but their Lordships 
main uninformed as to its contente, The appellant has failed to 
print it in his racord or place it before the Board, and it is impossi- 
ble for this Board to vary a decree the contents of which have not 
been placed before it, and are not known with certainty, 

In these circumstances, in their Lordships’ opinion, the appeal 
on this point must fail, 

The third point is this: Apparently, it is the practice some- 
times of landholders, in order to determine what is their proportion 
of the produce ofa crop to harvest themeelves a section of the 
field by way of experiment, and then to require the tenant to hand 
over produce in regard to the whole field uponthe basis of what 
the yield of the particular section harvested by the land-holder 
has been, 

In this case the landholder claimed that that wasa right which 
ho had, and that provisions in regard to it ought to be inserted in 
the guifeh, The Collector andthe District Judge both refused 
to insert it, and the High Court at page 154 of the record said 
this ;— 

* It is difficult to see what right the landlofd has under the Act 
to enter upon the land of the tenant for the purpose Of making what 
has been described by Mr, Srinivasa Ayyangar as an experimental 
harvest. The object seems to be to arrive at an arbitrary figure by 
harvesting a small portion of the crops and to throw upon the tenant 
the burden of showing that the actual crop was not equal to the 
experimental harvest, We ate of opinion that such a right is clearly 
opposed to the provisions of Section 73 of the Act and that both the 
lower Courts were right in disallowing this claim, ” 

Now, Section 73 of the Act provides that :— 

* (1) Where rent is taken by appraisement of the standing crop 
the ryof shall be entitled to the exclusive possession of the crop. 
(2) Where rent is taken by division of the produce, the rye shall be 
entitled to the exclusive possession of the whole produce until it is 
divided, but shall not be entitled to remove any portion of the 
produce from the threshing floor at such a time or in such a manner 
as to prevent the due divifton thereof at the proper time, (3) In 
either case, the 7 0/ shall be entitled to cut and harvest the produce 
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in due courte of husbandry without any interference on the patt of 
the landholder, But before commencing to cut or gather the crop 
the »yo£ shall give reasonable inlimation to the landholder or his 
authorized agent of his intention to do so, ° 

In their Lordships’ judgment the claim of the landlord to have 
inserted in the ?u//a& any provision entitling bim to make such an. 
experimental harvesting as is suggested is contrary to the provisions 
of the section which has been read, The appeal on this head: 
fails, * 

The next question relates to the tax or rent to be paid by the 
tenant to the landholder in respect of palmyra trees, The Collector 
and the District Judge hava arrived at certain findings of fact in 
regard to palmyra trees, and they are thesa : Thatin two villages 
certain trees have been subjected to rent or tax, namely, roa trees 
in one village, and 2 in arother, but apart from those trees in those 
two villages, there has been no rent or tax paid in respect of any 
palmyra tree, 

Section 12 of the Act provides that ;— 

“Subject to any rights which by custom or | by contract in ' 
writing executed by the ryot before the pas.ing of this Act are 
reserved to tbe landholder, every occupancy syot shall have the right 
to use, enjoy and cut down all trees now in his holding, and in the 
case of trees which after the passing of this Act may be planted by 
the ryot or which may naturally grow upon the holding, he shall 
have the right to use, ehjoy and cut them down, notwithstanding 
any contract or Custom to the contrary, ” 


Now, having regard to that section, it appears to their Lordfhipe 
plain that the tenant is entitled to the trees unless in case of trees 
planted before the passing of the Act there is established any 
custom or-contract in writing which limits his right, The finding 
of the District Judge, by which this Board is bound, is in effect 
that there is no custom -or contract in writing for payment of rent 
or tax on paluíyra trees except in so far as there has been a custom 
to pay rent or tax upon specific trees, namely, the 102 trees in one 
village and the a trees in another. In these circumstances, the 
appeal from that conclusion which has been affirmed e the Bigh 
Court is, in their Lordships’ opinion, hopeless, 

Then the fifth point relates to temple service, The claim of the 
landholder is that certain temple service has been rendered from 
time to time by the tenants, and that they have rendered it asa 
condition of their tenure, The Collector andthe District Judge 
have found that in fect, although service has been rendered from 
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timé to tims by tenants, it is not proved that that service was 
yendered asa condition of their tenure, the evidence being con- 
sistent with that service having been rendered as voluntary service. 
This fludimg is conclusive. 

In these circumstances, in their Lordships’ opinion, the appeal 
on this point also fails, 

« The last point is upon the form of the decree, It arises in this 
way : the tenants sometimes cultivate part of the bed of the tanks 
whete the tanks have in part run dry, The High Court has in its 
judgment at page 158 of the record said this: ‘ We are of opinion 
that the plaintiff ia bound to pay sara sari if he should put up ridges 
and cultivate AudamAorous lands”—that is lands in the beds of tanks. 

Now, thatisa decision in favour of the landholder, Against 
that the landholder naturally does not appeal, and there is no appeal 
on the part of the tenant ; but the landholder says that when you 
turnto the actual decree, you find a divergence between the 
language of the decree and the language of the judgment, The 
language of the decree is to be found at page 161 of the record, and 
it is in these terms :— 

* That for Clause 4 in the Lower Appellate Court's. decree, the 
following clause, namely, ‘that the tenants are liable to pay sara sari, 
if they should put up ridges and cultivate 4w/amkøroai lands with 
the aid of either rain water or tank water’ be inserted thereio, " 

It will be observed that the words “ with the aid of either rain 
water or tank water " are words which do ‘hot appear in the judg- 
ment and it is said that they in some way alter the sense, and that 
the decree diverges from the judgment. 

In their Lordships’ opinion, in the absence of any light as to 
what is the effect of those added words, it is impossible for them to 
come to the conclusion that the decree isin any way erroneous, 


"But they do not intend by saying that to preclude the appellant, if 


10 advised, from making any application which may bs open to him 
in India to have the decree corrected if, in fact, there is any etror 
in the decree, having regard to the terms of the judgment, 

The appeal on this point, therefore, must also fail so far as this 
Board is concerned. 

The result is that the appeal falls on all points, and must be 
dismissed with costs to the rsth respondent, who alone appeared, 
and their Lordships will humbly advise His Majesty accordingly. 

Chapman, Walker and Seshard : Solicitors for the Appellant. 

4, S. L, Polak; Solicitor for the Respondents, 

K, Je R, : ] : o Appeal dishissod, 
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Present: Lord Temlin, Sir Lancelot Sanderson and Sir + 
George Lowndes, 


JITENDRA NATH GHOSE amp OTHERS 


° 
» v. 


MONMOHAN GHOSH AND OTHERS, 
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Bengal Tenancy Act (VIII of 1885) —sections ra, 13. 65, 67—~ Rent decree— 
Inclusion of interest at 75 per cent —Transferee of tenurs— Parties to rent 
snil — Staiutery notice te fandlerd presumed-—~Suit fer declaration and te 
restrain execution agains? tenure —Indian Limitation Act (IX of 1908), Sch. I 
Art. 1120—' T'ecminus a quo, 


Under the Bengal Tonancy Act, 1585, having regard to the provisions of 
sections 65 and 67, a decree for arrears of rent which includes interest not due, 
and not recoverable, as rest, i4 not a proper rent decree which can be executed 
by a mle of the tenure under Chapter XIV. : 


Under the Act of 1885 (diffaring, in this respect, from the previous-law), a 
transfees of a tenure is not bound by & decree for arrears of rent obtained by 
the landlord agalnst the recorded tenant whose interest in the tenure had then 
in fact ceased, and an effective rent decree can only be obtained against the 
transferee when ho is impleaded as a pacty-defendant in the sult for such rent. 

Chintameni Duit v. Rath Behari Mendul (1) and Sarapaii Rey v, Ram 
Narayan Mooher]i (2) referred to. 

In the case of a fransfor of ac per ent tenure, whether voluntarily or in 
execution of a decren, it will be presa d, In the absence of evidence to the 
contrary, that the procedure laid down by sections 13 and 13 of the Bengal 
Tenancy Act was duly followed, and that proper statutory notice was given, 
through the Collector, to the landlord. 

A sult by the transferes of a tenure for a declaration of his title and that the 
defendant-landlord-has no right to have it sold in execution of an alleged rent 
decree, and for an Injunction restraining him from so selling, is within Art, 120 
of the Indian Limitation Act, 1903, and the “ right to sue,” within the meaning 
of that Article, accrues when the landlord first applies for the xalo of the tenure, 
and not at tho date of the passing of the rent decres. 


Appeal No. rcg of t928 from a judgment and decree, dated. 
the 25th March 1926, of the High Court, Calcutta which reversed 
a judgment and decree, dated the 24th December r933; of the 
Subordinate Judge of Khulna. 

The defendant-appellants were landlords of a permanent 


(1) (1891) I. Le R. 19. Calo, 17. ; 
. (2). (1923) L, R. $o LA 155 ; lL La R. 5o Calc. 680 ; 39 C. L. J. 26, 
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Darganti tenure, and they obtainel three decrees in suits (1) 
Mo, 8 of 1911, (2) No, 26 of r915, aod (3) No. xr of rgrg. 
The High. Court held, differing from the Subordinate Judge, that 
the said decrees were not decrees for rent, and could not be 
executed under the provisions of Chapter XIV of the Bengal 
Tenancy Act, 1885, and they gave the plsintiffs-respondents ths 
declaratory relief as prayed for, Against ‘the said decree, the 
defendants appealed to His Majesty in Council, ; 

DeGeayther K. C, and Parish for the Appellants, 

Dune, X, C. and Dude for the Respondents, 

DiGruyther, K. C. for Appellants ; The, decree in question 
is arent decree urder the Bengal Tenarcy Act and can be execut- 
ed against the tenure, 

[Lord Tomlin: It is a decree for arrears of rent obtained 
against the registered tenants whea they ceased to have any inte- 
rest, As against the registered tenants, it is a decree which can be 
executed against any immoveable or moveable property they may 
possess, But is it binding against the persons who had an interest 
in the tenure at the time when the suit for rent was brought ? Can 
you bring it within Chapter XIV ofthe Act, so ss to enable the 
decree-holder to sell the tenure of the party who now holds the 
tenure ? Can you show that the decree is bindiog against everybody 
whó has an interest in the tenure ?] 

[Sir Lancelot Sanderson: You have | tg establish that the 
‘decree is biading against the tenure,]- s 

+ I submit that the executing Court cannot go.behind the decree, 
The decree as made must stand, even though it includes interest 
not allowed by the Act, 

The only person I am obliged to sue is is registered tenant, 
and if I sue the registered tenant, the decree binds the tenure, 

[Lord Tomlin: Your argument is that. no regard is to be paid 
to the fact whether other persons are also interested in the 
tenure ?] 

Yes, Thé Act provides that the tenant shall get his name 
registered with the landlord, ` 

The record is in the landlord’s office, and he regards those 
persons only as tenants who are so recorded in the register. The 
decisions clearly lay down that if a landlord brings an action 
against & person who is registered in his books as tenant, he can 
sell the tenure, 

[Lord Tomlin: Under what section is this registration’ pro- 
yided for ?] Å., 


E 
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Ss. rr and 1a 

[Zord Temlin : If that is. the orly statutory regulation as regarde 
registratiom, it does not provide for registration with the land- 
lord.] : * 
[.Dumne, X. C.: Under the oll Tenancy Act, there was express 
provision for registration by the terant in the landlord’s books.] 

Section xa ef seg of the Act of 1885 shows that if there is anf 
transfer by the tenant, the landlord shall be notified, Before the 
Act of 1885, notice was given to the landlord directly. Naw it bas 


. to be given through the Collector, I submit that if no notice is 


given to the landlord, he is not bound to recognize anybody as a 
tenant except the perton recorded in his register, 

The proposition I submit is this: If the landlord gets a 
decree for rent against ary perecn who is recorded as tenant 
in the landlord’s roll of tenants, the decree is binding on all per- 
sons who claim through such tenant, and is binding for all 
purposes. Section 26 of Act VIII of 1869 provides for registration 
by tenants in the landlord’s sherista, 

[Zord Tomlin :. That was repealed by the Act of 1885.] 

The provisions of the present Act, sections 12, 13 and 15, are 
devised so that tbe lardlord may kave krowledge of all transfers 
and succeasions, 

I submit that when a decree is made against a recorded tenant, 
it is valid and binding onall persons who have an interest in the 
tenure; Sham Cha Kbondeo v, Brojo Nath Pal Chowdhry (1) ; 
Rash Behary Bundopadkya v, Peary Mokun Meokerjee (2) ; Panye 
Chunder Sircar v. Hur Chunder Chowdhury (3); Jeo Lal Singh v. 
Gunga FPershad (4); — Fuhir ` Chunder Dutt v, Ram Kumar 
Chatterjee (5). 

[Sir George Lowndes: What you contend is, that once a decree 
ie passed against the recorded tenant, he cannot object toit, nor 
can other persons interested in the tenure object that the decree 
was not one which coul d be executed against the tenure, ] 


[Zord Tomlin: The old law, which made registration in tho 
landlord's sherista as a necessary part of the transfer, bas now dis- 
appeared. How canit assist you to cite cases on registration in the 
landlord’s sherista, when those provisions have been wiped off the 
statute book ?] 

[Sir Lancelot Sanderson : Sections 105 and 106 of Act X of 1856, 

(1) (1873) 31 W. R. 94 (F. B.). (2) (9878) I. L. R, 4 Calc. 346. 

(3) (1884) 1, L. R. 10 Cals. 495. (4) (1884) I In R. to Calc. 996, 

(5) (1904) tL. R, 3i Gala gor. 


——.- v 
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which provided for registration in the landlord's books, have now P. C. 
been repealed.] - 1930.7 

[Lord Tomlin: There is no section inthe present Act which 
says that à transfer shall not be effectual unless registered in the 
landlord’s sherista,] Monmoban Ghose, 

[Zord Tomin: Under the Act of 1885 there is no statutory 
uty on the tenant or the transferee to give notice to the 
zemindar, It isthe Court or the Collector who now gives notice : 
sectionser2 and 13.] i 

The purchaser has to pay the landlord's fees under sections ra 
and r3 of the present Act, 

[Lord Tomlin : That does not necessarily lead to the inference 
that there is an obligation on him to give notice.] 

There is no decision laying down that when a subsequent pur- 
chaser is not impleaded asa party defendant the decree for rent 
is vitiated., The tenure is bound if the landlord obtains a 
decree against persons who are recorded as tenants in his 
sherista. 

As the tenure was created before the Act of 1885 came into 
force, the stipulation as to interest at 75 per cent could bé given 
effect to: Sections 67 and 178, and Afad&wmala v. Alfusaddi e 
Kasi (x), The juJgment of Jenkins C. J. in this case shows 
that the mere fact that interest at 75 percent is included does not 
prove tbat it is not a rent decree, . 

We submit, farther, that the suit is time-barred» The plaintiffs 
right to sue accrued, under Article 120 of the Limitation Act, at the 
date when the rent decrees were passed, and not when an applica- . 
tion was made to execute them. 

Parikh follows; The decree is against the tenure ; it is a rent 
decree properly made, under Chapter XIII of the Act, and not 
under the Civil Procedure Code. 

' The Court has merely to see if the decree is properly made . 
under Chapter XIII, ard when the decree-holder comes to execute 
it under Chapter XIV, the Court cannot go behind the decree and 
enquire into its validity: See section 47, Civil Procedure : 
Code. 

[Lord Tomlin: The decree-holder can only execute it under 
Chapter 14 if he satisfles the conditions which bring the decree 
within the purview of that Chapter, | 

The only condition pregedent is that the decree should be under 
Chapter 13. . 

(0/199 0 C L. Je gg yp 13 C W. N. 952. °. . 
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BC * [Lord Tomlin: I don'tseo anythingin the Act tothe effect 
tose: that acy decree passed under Chapter 13 is ipso facto executable 


under Chapter 14.] F 

Duane, K. C. for the Respondents: I submit that the decisions 
relied on by my friend are no longer applicable. . Under the Act of 
1835 the landlord is bound to sue the person who is the transferee 
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of the tenure. 
The landlord had to bring the suit against me as transferee. , If 
he did not choose to make ms a party, I am not bound, * 


[Lord Tomlin: Under the old law, it is clear that the landlord 
was entitled to sue the tenant recorded in his sherista, and the 
transferee would be bound by the decree. You have got to show 
that under the Act of 1885, the law has been altered. Under this 
Act, can the landlord sue the original tenant and by the decree bind 
the transferee swi/Aou? more >] 


Under the 1885 Acta totally different system has been devised 
for securing notice to the landlord of transfers of tenures. It has | 
been decided under this Act that the transfer is valid, even though 
the landlord had no notice. 

[Sir Lancelot Sanderson + Your contention is, that if there isa 

* valid transfer, the landlord must sue the transferee, whether he had 
notice or not, in order to bind the tenure.] 

The decisions under the new Act lay down thata transfer is 
valid, irrespective of the question. whether the landlord had notice 
of it or not, Umer the Act there is no obligation on the transferee 
to give notice of transfer to the landlord. The system which exigted 
prior to 1885 does not survive under tbe new Act; Xristo Bullu 
Ghost v. Kristo Lal Singh (1) ; Makomed Abbas Mondul v. Brojo 
Sundari Debia (2); Chintamont Dutt v. Rash Behari Mondul (3) ; 
Hemendra Nath Mukerji v. Kumar Nath Roy (4) ; Surapati Roy v. 

. Ram Narayan Mukerji (5) ; Baistab Charan Chowdhury v, Akhil 
5 Chandra Chowdhury (6). 

The transfer is now complete as soon as the document is regis- 
tered: Aristo Bulluo Ghose v. Krista Lal Singh (1). 

. Under the Act, section 65, the tenure is charged with the 
rent, 

[Zord Tomlin : And the landlord cannot make it liable unless 


(1) (1889) I. L. R. 16 Calc. 64%, (a) (1891) I. L. R. 18 Calc, 360 (F. B.). 
13) (891) 1. Le R. 19 Calo. 17. (4) (1908) t2 C, W. N, 478. 
. (5) (1923) 39 C. L. J. 26 ; L. R. 5o L A. 155 28 C. W, N. 3173 J, L. R so 
è Calc, 680. : 
e (6) (1906) t1 C. W, 1 217, 


— 
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he impleads as party the peraon who holds the tenure for the time 
being.] 
* [tis admitted that all the heirs of the deceased tenants were not 
made pares to the rent suits. To havaa valid decree for arrears 
of rent urder the Act, the landlord must join allthe heirs of the 
tenant as parties to the action: Srématl  Faijvnmessa v. Ramtaran 
Chowdhury (1) ; Kailash Chandra Mitra v. Brojendra K. Chakra- 
varti (2) ; Abinash Chandra Roy v. Ful Chand Chaudhuri (3). 

On the question of interest at 75 per cent, there has been 
a vital ‘change in this respect under the Act of 1885, Section 67 
lays down in terms a statutory rate of interest on arrears of 
Tent, 

[Sir Lancelot Sanderson: Do you say that under the oli law, 
the landlord could havo recovered 75 per cent ?] 

. Yes, But it cannot be recovered under this Act, Refers 
to section 178, 

[Sir Lancelot Sanderson : The appellants argue that as the con- 
tract was made before the passing of the Act of 1885, interest at 75 
per cent could be recovered.] 

[Lord Tomlin: Refers to section 178 as amended in 19a8,] 

[Lord Tomlin : Sections 65 and 67, and Chapter 14, show that 
the Iandlord can recover the authorized interest, which is 1234 
per cent, ] . : 

[Sir Lancelot Sanderson: In this case, the High Court decided, 
as I understard, that 75 per cent interest® was altogether outside 
the Act.] 

DeGruyikor, K. C, replied. 

Their Lordships’ judgment was delivered by 

` Sir George Lowndes :—Tho appellants are the owners of a 

ganti tenure known aa Dahar Nalbunia inthe Khulna District. 
On the 26th January 1885, shortly before the passing of the Bengal 
Tenancy Act, VIII of 1885, the predecessor in title of the appel- 
lants created a darganti or under-tenure in favour of three ladies 
(hereinafter referred to a; the dungundidars) -atan annual rent of 
Rs, 629-11-o payable in four &i/s or instalments, By the terms of 
the kabuliyat then executed by the damgamtidars this tenure 
was nor-transferable, and provision was made for default 
as follows :— ] 

“Incase of default in payment of any Ais? we shallpay the 
whole amount of the As? together with half of it by way of interest 


(1) (1920) 25 C. W. N. 138 © (8) (1915) 39 C, W. N. 1000. 


(3) (1923) I, L, R. 50 Calc. 737. " 
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P.C. , within the period from the date following the date of the Ais/, up to 
1915; the goth Chaitra of the same year, Besides the rent, we shall pay 
along with it all existing anl future Government cesses, etc, 
: according to the aforesaid Xistibundi, and in case of default of any 
Monmiokan Ghose. Aist wo shall without any objection pay interest thereon in the way 
Sir George Lowndes. as stipulated abov:. Ifthe rent for a year be not paid within the 
NE year, then we shall cease to haya any right to or concern with the 
properly op the rst day of Baisakh of the next year. You willbe | 
entitled to take AArs possession of the same without instituting any 
suit and without giviag any notice, andthe arrears of rent with- 
interest for the year, together with interest on the sam» at the rate 
of r anna per rupee per month from the rat day of Baisakh of the 
following year up to the date of realisation of the samo shall be 
recovered from our other movable and immovable properties and 

from our persons, " : 


red 
Jitendra Nath Ghose 
Y 


The effect of thia was that upon any instalment of the rent 
being ia arrear interest at the rate of so par cent, would .be 
payable up to the end ofthe year, anithat ifla year's rent was 
unpaid the landlord would be entitled i to reenter, and the 
arrears and interest then due would carry further interest at 

. 75 per ceut, per annum recoverable from the dargantidars 
personally, ái z 

These terms however were in effect modifed by the operation 
of the Tenancy Act wich came into force in November 1885. The 
dar gunti which, jt is now admitted, was heritable, wasa “ perma- 
nent tenure” within the meaning of the Act, and therefore became 
under Section rr transferable ; and by Ssction 65 the darguentidars 
ceased to be liable to ejectmant for arrears of rent, but their tenure 
was liable to bs sold in execution of a rent decree, and the rent was- 
made a first charge thereon. It wasalso provided by Section 67 
that arrears of rent should bear simple interest at the rate of 
12 per cent, per annum which was raised by a later Act to ` 
1334 per cent, 

From 1399 onwards the dargantidart appear to have been in 
difficulties, They incumbered th» tenure: the rent was not paid : 

. rent suits were filed against them and decrees were passed, None 
of these suits seem to have been defended and the decree in each 
case included, in addition to the 5o per cent. interest on arrears, 
interest upon the aggregate sum due at 75 per cent, which was 
clearly chargeable. only in the event of de entry—an event which 


° had not, and could not under the provisions of the new-Act, have 
e taken place. 


e e e & ci » ` 
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"ftis with the last three of these decrees dated respectively — * P.C. 
«he 14th June 1911, the 18th August 1915 and the 7th November ` 
1919, that this appeal is concerned. After 1899 the dargunsidars 
practically disappear from the scene, though their names, or 
asone orother of them died, the names of some of their heirs Monmohan Ghose. 
continued to be recorded in the landlord’s skerista, and they sir Gorge L Lowndes. 
‘figured as defendants in the regularly recurring suits for the ae 
rent, Inthe case of the earlier decrees prior to rgtz the decretal 
‘amiount,was paid, apparently without demur, by one or other 
‘of the incumbrancere, and a mazs of proceedings resulted which 
are detailed in the judgments of the Indian Courts, but need 
not be further referred to here, It is sufficient to state that by rgre 
the dar-gas?idari and their heirs had ceased to have any interest 
in the tenure which it is now admitted’ eventually vested in the 
respondents, subject to a charge in favour of one Hiramati who 
was not a party to the proceedings out of which this appeal has 
arisen, 

The three decrees now in question were obtained against the one 
survivor of the dar-ganiidars and such of the heirs of the otber two 
as were known tothe appellants, and included (as stated above) 
ibterest upon the arrears at 75 per cent, None of the incumbrancerg i 
or execution purchasers to whom the real interest in the tenure had 
passed were at any time entered in the landlord's sheris‘a, nor were 
they made pazties to any of the sults, or recagnized in any way by 
the appellants who contended, relying upon thọ terms of the 
Aaduliyat, that the tenure was not transferable, This contention was 
matntained by them in the earlier stages of the present proceedings, 
though in view of the provisions of the Act of 1885 it has not been 
supported before this Board. 

In the case of the later decrees from 1911 onwards no payment 
was made, and apart from keeping them alive it does not appear f 
that any effective step towards realization was taken by the appel : 
lants until April 1921 when they applied for execution by attach- 
ment and sale ofthe tenure. This brought the respondents into 
action, and in November of the same year they filed the suit out of 
which this appeal has arisen in the Court of the Subordinate Judge 
of Khulna, The prayer of their plaint was for a declaration of their - 
title to the tenure, and that the appellants had no right to have it 
sold in execution of the decrees above referred to, and for an injunc- 
tion restraining them from. selling. The appellants defended the 
suit, thelr principal contentions being ‘that the tenure was not 
transferable, that the decrees were good regt decrees bindingon — ,** 
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the tenure which could therefore be brought to sale id executfon, 
and that the suit was out of time, The trial Judge decided, 
the first two points in the appellants’ favour, and holding that 
the respondents had no title dismissed the suit. He’ did not 
think it necessary to come to any conclusion on the question of 
limitation, 

The High Court on appeal reversed his decree, the main ground 
of the decision being that tha decrees were not rent decrees which 
could be executed by sale of the tenure inasmuch as the 75 per 
cent, interest which was included in them was not due, and could 
not be recovered, as rent, The learned Judges held that the 
respondents had acquired by purchase a right in the tenure 
though they thought it unnecessary to define its exact nature, 
and they granted the respondents a declaration to that effect 
and that the tenure could not be sold in execution, and an injunc- 
lion as prayed. 

Before their Lordships it has not been seriously disputed that 
the inclusion iu the decrees of the 75 per cent, interest, which was 
payable only on re-entry by the landlord, was wrong, aud that this 
amount could not properly bs charged on the tenure, But the 
argument for the appellants has been that they were entitled to 
bring their suits against the tenants recorded in their rent rolis, 
disregarding any transfer of their interests, and that having obtained 
decrees against them i in rent suits filed under the Act of 1885 they 
had a statulory right to Bring the tenure to sale, which could not 
be resisted by third parties whatever their interest in the tenure 
might be, and that no such third party could impugn the propribty 
of the decrees so passed, 

Their Lordships find themselves unable to accede to this argu- 
ment. Before the Act of 1885 came into force the duty was 
laid specifically upon the transferee of a tenure to see that his 
name was recorded in the landlord’s sAeris/a, and it may well have 
been that, if he failed without good reason to do this, he could 
not be heard to object to a decree passed against the recorded 
tenants, even though their interest in the tenure had in fact ceased, 
But the Act of 1885 made a radical change in this respect. Instead 


* of the transferee being bound to go to the landlord to get his name 


recorded, it was provided that a voluntary transfer must be by a 
registered instrument, and that before registration a feo wasto bs 
paid by the transferee and notice given by the registration office, 
through the collector, to the landlord, or‘in the case of an execution 
sale by the executing Court, In this state of the law their" Lord- 


a~ te 
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ships can see no foundation for the contention that a landlord can 

dgnore all transfers of the tenure and rely upon decrees obtained by 
him against persons whom he chooses-for his own purposes still to 
record as his tenants, though he knows, or must be taken to know, 
that their interest in the tenure has ceased, 

In the present case their Lordships have no doubt that the land- 
dord had notice of the other interests which had come into exist- 
ence, There is uncontradicted evidence to this effect in the record, 
and in the case of the earlier decrees the predecessor in title of the 
appellants accepted payment from persons whom she must have 
known were incumbrancers. But apart from this their Lordships 
have no hesitation in presuming, in the absence of evidence to the 
contrary, that the procedure laid down by sections 1a and 13 of 
the Act was duly followed, and that the proper statutory notice was 
given of the various incumbrances and execution sales from which 
the respondents’ title has evolved, That the appellants did not 
choose to record the names of the transferees is neither here nor 
there ; the reason for their not doing so was almost obviously that 
they were unwilling to recogniz> the transferability of the tenure. 
If it was, as is now admitted, statutorily transferable, their Lord- 
ships know of no principle of law, nor have they been referred to 
any provision of the Act, which justifies the contention of the 
appellants, It would indeed appear from the decision of the Board 
in Surapati Roy v. Ram Narayan Mukerji (9 god other cases deci- 
ded in India [see, for instance, Chintament Dutt g. Rash Bekari 
Mondsi(2)| that the original tenure-holders would no longer be 
liabte for the rent, and that an effective decree, therefore, could only 
be obtained against the transferees, But, in the present case, it being 
clear to their Lordships that the decrees which’, the appellants 
claim to execute by the sale of the tenure were not, for'the reasons 
assigned by the High Court, proper rent decrees, they think it is 
impossible to hold that the respondents are bound by thom, 

Reliance has been placed by Counsel for the appellants upon 
section 170 (1) of the Tenancy Act, which made sections 278 to 
183 of the Civil Procedure Code of 1882 (now Order xxi, Rules 58 
to 63 of the Code of 1908) inapplicable to a tenure attached in 
execution of a decree for arrears of rent. The effect of this prò- 
vision is that there can be no investigation in execution pro- 
ceedings held under Chapter XIV of the Tenancy Act, of claims 
by third parties to an interest in the tenure, but it does not, in their 


(1) (1933) 39 C. Le J. 965 L.R So l. A. 155. 
(2) (1891) L L. R. 19 Calc. i7. . 


282 
P C. 


t 


1930. 


Jitendra Na Ren Ghose 
Monsita G hosa, 


Sir George rge Lowndes, 


— 


e 
THE CALCUTTA LAW JOURNAL [Von LI. 


Lordships’ opinion, bar a substantiva suit such as that filed” by 
the respondents, In their Lordships’ view it is only srreara of rent 
that are charged by section 65 upon the tenure, and it is only such 
arrears that can be realised in execution by the sale of tfe tenure. 
Chapter XIV of the Act does not purport to enlarge or restrict the 
exercise of this right, but only provides the machinery for working 
itout, Ifa landlord seeks to use this machinery for the recovery 
of something that is not rent, to the prejudice of a third parly on 
whom the decree is not binding, it would be a manifest injustice 
to deny him the right to object, and it would require very clear 
words in the Act to induce their Lordships to impose this penalty 
upon him, $ 

It only remains to deal with the question of limitation, 
The contention of the appellants is that the suit, not having been 
brought within six years of the passing of the first two of the three 
decrees in question, is barred in respect of them by Art. rso of 
the First Schedule to the Limitation Act, IX of 1908. The respon- 
dents admit that this article governs the suit, butsay that their 
"right to sue,” which defines tha starting point of the period, only 


accrued in April, rgar, when the appellants first applied for the . 


sale of the tenure, and their suit was brought in November cf that 
year, The trial Judge (as already stated) made no pronouncement 
upon this issue. The learned Judges of the High Court agreed with 
the respondents’ contention, and their Lordships have no doubt 
that they were right for the reasons given in their judgment. 

Their Lordships think that the appeal fails and should be dis- 
missed with costs, and they will humbly advise His Majesty acoord- 
ingly, 

Stanley Johnson and Allen : Solicitors for the Appellants, 

Watkins and Hunter; Solicitors for the Respondents, 


X, R Appeal dismissed. 
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"PursmewT: Lord Thanherton, Lord Rustill of Killeen, Sir 
Š Lancelol Sanderson and Sir-George Lowndes — 


* JAHANDAD KHAN AND OTHERS 
9. 


KHAN BAHADUR ABDUL GHAFUR KHAN. 


[Ox APPEAL FROM THE COURT cr THE JUDICIAL COMMISSIONER 
e oF THE NORTH- WEST FRONTIER PROVINCE] 


Adverse possession, tiile ky -Waste and uncultivated land—Burden of proof. 

In a suit by the plaintiff to establish a right by adverse possession to a Bela 
(a chur oc an island of waste ground), the onus is on him to establish affirmatively 
his adverse possession for 13 years preceding the suit. The possession which be 
is reqalrod to prove must be adequate in continuity, In publicity, and in extent 
to show that it iy possession adverse to the competitor ; and though there may be 
special difflcalty in ostablishing this in the caso of waste or uncultivated jangle 
land, the ones nevertheless lies upon the plaintiff to prove affirmatively hls 
exclusive possession of the Bela for the requisite period of 12 years. 


Held that, having regard to the revenue ontries in which possession was 
throughout shown as being with the defendants, and the other evidence on the 
record, the plaintiff had failed to discharge the onus that lay upon him. 


~. Radkameni Debi v. Collector of Khulna (1) and Authali Mocthavar v. Peris- 
gui Kunharaniutiy (1) referred to. 
* Appeal Nc. 68 of 1938 from a decree of jhe- Judicial Commis- 
‘sioner for the North-West Frontier Province, Pespawar, dated the 
3rd February 1927, which reversed a decree of the District Judge 
of'Peshawar, dated the 17th July 1924, and decreed the plaintifi’s 
suit with costs. 
g - 

Tho material facts of the caso are set outin their Lordships’ 
judgment, f 

DsGruyther K. C. and Pariké for the Appellants, 

Dunas K. C. and Wallach for the Respondent, 


DeGruyther K, C. for the Appellant ; The defendants-appellants 
have been and are in possession, and the plaintiff has failed to prove 
his allegation that he had been in adverse possession for ra years 
preceding the year 1923, In any case, the evidence of posssssion 
of the plaintiff, if any, does not in law amount to adverse possession, 
The burden of proof being upon him, it was necessary for him to 

. prove that he had held a possession adequate in continuity, in publi- 


(1) (1900) L. R. a7 I. A. 136 (140) ; L L. R. 37 Calc. 943. 
(a) (1921) L.- R. 48 I. A. 395(402) 5 1. Le R. 44 Mad. 885 ; 35 C. W. N. 666. 
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P.C. , city, and in extent of area: KRadkamsni v. Collector of KAuina'(1) 
i056. and Kuthalj Moothavar v, Peringati Kunharankatly (a). è 
jabandad Khan Dunne x, e. for the Respondents : The property in suit is sus- 
v. ceptible of physical and actui! possession and is not a barn waste, 
XM ANDE. The plaintif's evidence proves that he had been in possession of the 
— property and had been exercising rights of ownership over the same į 
for more than ra years. . 
P Their Lordships’ judgment was delivered by 
REN Sir George Lowndes :—The Khans of Zaida and Hund %re 


owners of adjacent landed estates on the bank of the Indus, 
Near by and situated between two branches of the river is an island 
_of waste ground, a portion of which, comprising about 20 acres, is 
covered with shisham trees of considerable value. This plot is 
known as Bola Fakir Buti, and now bears survey number 2084, but 
is unassessed. The part of the island in which the Bela lies is just 
opposite to a bungalow belonging to the Khan ofi Zaida in the vil- 
lage of Rana Dheri, and has for long been a subject of dispute 
between the rival estates, Prior to 1875 the Bela, together with 

{ most of the rest of the island, then bearing Khasra numbers 1—6, 
was entered in the revenue records as the property and inthe pos- 
seasion of Zaida, In that year the Khan of Hund instituted a suit 
in respect of this area, claiming both title and possession, and pray- 
ing that it might be recorded as his property, His suit succeeded ; 
it was held that the area claimed was part of the Hund estate, 
and it was ordered that thm Revenue authorities should make the 
necessary entry in the settlement papers. The decree also directed 
possession to be given, but there is no evidence that this was 
done. j 

In the present proceedings it is only the Bela that is in dispute. 
It is admitted that it was part of the area covered by the decision 
of the 1875 suit, and it is clear, therefore, that so far as the claim 
of Zaida is based upon title, it must fail — 

The real question in the case, however, is whether the Khan 
of Zaida has established a right to the Bela by adverse possession. 
The suit out of which this appeal has arisen followed upon pro- 

. ceedings taken under section 145 of the Criminal Procedure Code. 
In 1922 the Khan of Zaida commenced to fell trees on the Bela 
and his men were forcibly evicted by the Khans of Hund, vm 
Khan of Zaida then applied to the District Magistrate under ` 
x section above referred to, alleging a ho was in na 


(1) (1900) L. R. 27 I. A. 136 31. L, R. 37 Calo. 843. 
. (a) (1921) L, R. 48 1. Ae. 395 (402) ) 1. L. R. 44 Mad, 883 j 36 C. W. N. 666, 
á " 
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and praying for reinstatement and protection. “The District 
Magistrate held an enquiry and came to the conclusión that owner- 
ship and possession were with Hund. Thereupon the suit was inati- 
tuted by ‘the Khan of Zaida praying for a declaration of his title 
and ‘for possession. i 

Under these circumstances it lay upon him to establish affirma- 
tively the adverse possession of the Bela for ra years prior to 1921. 
The District Judge of Peshawar, by whom the suit was tried, held 
that he had not done so, and dismissed his suit, The Judicial Com- 
missioner, on appeal, held that he bad, and gave him a decree for 
possession as owner, The Khang of Hund now appeal to His 
Majesty in Council, The Khan of Zaida is the respondent, 

The possession which the respondent is required to prove "must 
be adequate in continuity, in publicity, and in extent to show that 
it is possession adverse to the competitor" [ger Lord Robertson, 
in delivering the judgment of the Board in AadÁamoxni Deb v. 
Collector of Kkuina (1).] Their Lordships think that there Is -special 
difficulty in establishing this in the case of uncultivated jungle land 
such as the Bela in dispute, which produces nothing beyond  self- 
sown trees and a seasonal crop of wild grass s see the remarks of 
Lord Shaw in Awthali Moothacar v, Peringati Kunkarankutty (2). 

There is, as might be expected in such a case, & mass Of oral 
evidence on both sides, most of which is unsatisfying. Standing 
out from it is the evidence of the Government, records, in which, 
apparently from 1891, and certainly from 189s right, down to 1923, 
when the present dispute arose, possession is shown as being with’ 
the‘appellants, It is not disputed that these records come within 


the terms of S, 44 of Act XVII of 1887, and, therefore, that the - 


entries of the appellants’ possession must be presumed to be true 
until the contrary is proved, 

In the course of the settlement proceedings of 1894 the old 
dispute between the two estates was reopened, and the settlement 
collector ordered all the land except certain plots, which ‘admittedly 
do not include the Bela in dispute, to be entered as the property 
and asin the possession of Hund, This order. was carried out 
by the records above referred to, It is clear that the respondent 
wa» a party to end fully informed of these proceedings, but. he 
took no stepa thereafter to establish his title, though his case 
even now is that his possession had continued undisturbed after 
and in despite of the..1875 decree, The Patwari of Hund, who 


(1) (1900) L, R, a7 I, A. 136 (149). 
` (3) (1921) L. R, 48 I. À. 395 (403) m. 


886 , 


PO ° 


1930, 
wee 


Jaharidad Khao 


v. 
Khar Bahadar 


Abdul Ghafur Khah. 
Sir George Lowndes. 


— 


. ; 
THE CALCUTTA LAW JOURNAL. [Vois LI. 


had held office from 1919, and whose duty it was to inspect twice 
& year every survey number in his circle and to enter, with othes 
particulars, in whose possession they were, wasa witness in the 
case, In addition to vouching the Governmsnt records he depos- 
ed to having found at his biennial inspections prior to :9aa men 
from Hund in possession of tbe Bela, The trial.Judge attached 
considerable weight to his evidence, supportel as it was by the 
records, and their Lordships think that he was rightin so doing, 
and that the Judicial Commissioner who disagreed with him 'on 
this point failed to appreciate ita true significance. Entries of 
possession would be open to the inspection of the respondent, who 
was not merely an educated man, but a first-grade District Judge, 
and their Lordships find it hard to believe that if he had in fact 
been in open and continuous possession of the Bela for a number 
of years, a man of his position and experience would, have allowed 
such entries to pass unchallenged, This would, their Lordships 
think, be the more remarkable if, as the respondent stated io ‘his 
application to the District Magistrate in 1923, the appellants : and 
their ancestora had been “ incessantly trying to secure possession 
of the Bela from 1875." 

' Under these circumstances their Lordships must hold that 
it would require very clear and definite evidence of possession by 
the respondent to discharge the onus which is upon him, Their 
Lordships doubt whejher the Judicial Commissioner approached . 
this question in the right ‘way. He seems rather to have thought 
that where both sides gave evidence of possession it was sufficient 
for him to be satisfied that the evidence adduced for the respon- 


- dent was more worthy of credit than that on the other side. He 


says that " though none of the individual points" upon which the 
respondent relied “ may be very strong, yet the cumulative effect 


. of all of them is sufficient to discharge the initial burden of proof 


which lay upon the plaintiff,” and that “this being so it is for 
the defendants to show that they have maintained their title and 
have not been excluded by ths plaintiff.” 

It is impossible for their Lordships to accept this as the true 
Criterion in such à case. The only question can be whether the 
respondent has established affirmatively his exclusive possession 
of the Bela for the requisite period of 12 years, and this, in their 
Lordships’ opinion, he has failed to do. 

Their Lordships have been taken „through all the evidence 
upon which the respondent's counsel relies, and they have come 
to the conclusion thattaken with the other facts, to which refer- 
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ende has already been made, it falls short of establishing bis case, — * .P.C, 
«The cutting of trees by the respondent does not go back beyond 
1916, and it is at least noteworthy that as soon as felling was plan- 
`- ned on dny large scale the appellants interfered. ‘The marking of 
the trees to which one witness deposes is not even referred to by ewe ser M 
the respondent in his examination, and if itin fact took place may — 
ebo ascribed to no earlier date, The grazing and carrying away of S Certe Lowndes, 
grass and the cutting of firewood could be little more than sporadic 

infasiogs of a conveniently adjacent jungle. The temporary occu- 
pation by a fakir with the respondent’s permission is of no real 
signiflcance, The absence from the long tale of witnesses of Shera, 

who is said to have been employed by the respondent for eight or 

nine years as his custodian of the Bela, and whose evidence would 
have been most material, is altogether unexplained. The fact that 

in rgz1 the respondent succeeded in establishing his title by: 
adverse possession to certain cultivated plots on the the other side 

of the river which were within the Hund' boundary, is clearly no 
evidence of his possession of the Bela, 

Their Lordsbips think that the trial Judge approached his 

examination of the case from the right point of view, and that 

he came toa correct conclusion upon the evidence, They tbink . 
that the decree of the Judicial Commis.ioner should be set aide, 
and that of the District Judge restored, and they will bumbly 
advise His Majesty accordingly. The respondent muit pay the 
costa before the Judicial Commissioner aft here, " 

T. L, Wilson & Co: Solicitors for the Appellants, 
* H. S, L, Polak; Solicitor for the Respondent. 
K. J. R. - Appeal aliowed, 
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1930. Official translation of documents. -e 

Ra PAR 4 The fundamental rales as to the construction of documents are the same in 

J Bose res England and in India. While the Court must, no doubt, have reglrd to the 

. *, surrounding clrcumstaoces, and, in the case of a document executed by an Indian, 
.Gopal Prasid Sen. to the fact that his surrounding», bis manners, &c., are often different from those 


of an Englishman, the daty of the Court is to ascertain the real intention of the 
executant from the words used by himin the document itself. In short, the 
Court is bound to catry out the intention as expressed and no other. 


. 
Venkata Narasimha Appa Rom v, Parthasarathy Appa Rew (1) cofewed to. 


The ordinary rale as to the construction. of powers which prevails in England i 
(az, for instance, that when a power is given to bs execated with the consent of 
& person, and that person dios before the power is executed, the power comes 

sto an end), is generally applicable to the construction ‘of an Anumatipatra 
executed in India. 

Authority given to a wife to adopt has to be strictly pursued. i 

Chewd'y Podum Singh v. Kar Udeoye Singh (2) 5 Surendrakeshaw Roy v. 
Dosrgasundri Dastee (3) rellod on. 


Religious grounds, namely, to secure his spiritaal benefits, are not the only 
motives which actuate a husband to empower his wifo to adopt a son to him. 
There may be secular motives, as, for iostance, to continue his line of ancestors 
and to Înherit bis property and kesp up his own name, Generally both motives 
.* Induce the husband to empower the wife to adopt a son to him, and whether the 
paramount intention is religious or secular has to be ascertained from the language 
of the Anumatipatra, 


Mayne's Hindu Law, Sth edition, page 134, (7th edition, paragraph 106), 
referred to. »" ° 


Ono Ram Prosad, a Kayestha Bengali Hindu governed by the Dayabhaga-Law, 
executed on the 16th February 1869 a power in favour of his wife to adopt a*son 
to him. Io died on the same day. The Anumatipatra stated that his widow 
was to adopt “ my father’s youngest son, Chers... seen w= «If there bo any 
obstacle to take him in adoption according to the Shastras, then..........8ho may 
adopt any ona else whom she wants, with the permission of my father." Tho 
father died in 1873, and the widow, {n 1835, adopted one Krishna Prosad, 


i Held, (concurring with the Courts in India), that there was an obstacle to take 
Chema, who was the tostator’s atep-brother, in adoption. 

Held, also, on the true construction of the Anumatipatra, and having regard 

E us to the circumstance that the paramount intention of Ram Prosad was secular, 

Se namely, fo hase an adopted som te inheri! his semindaries, that the words “ with 

the permission of my father" in tha Anumatipatra created a condition precedent 

to the exercise of the power of adoption, and therefore on the death of the father 

in 1873 the power to adopt given to the widow came to an end, and consequently 


. the adoption of Krishna Prosad by the widow in 1385 was invalid. 
. (1) (1913) L, R. 41 1. A, $1 (7o, 71, 73) 5 19°C, L. J. 369. p 
E (a) (1869) 1a M. T. A. 350 (356). 32B L. R P.C. tox. $i 
* 9 ^ (3 (1891-2) L, R. 199. A. 108 (133) pT. L. R. 19 Calc. 514. 
* 
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» Observations of Lord Hobhouse in Awrife Lal Dutt v. Su-memeye Dasi (1). 
relied on. 
The practice of their Lordships’ Board is to accept official translations of 
documen® as correct. 
Sastman Chowdhurain v. Skib Narain Chowdhury (1), followed. 


Appeal No. tr2.0f 1929 from the decree of the High Court, 
*Patna, dated the 16th December 1927, which affirmed a decrae of 
the Subordinate Judge at Cuttack, dated the 6th August 1923, and 

dismissed the plaintiffs’ suit, 

The material facts of the case, as well as the pedigree 
of the parties concerned, are set out in their Lordships’ 
judgment. 

The only question for determination on the present appeal 
was whether the adoption of Krishna Prosad, defendant's 
fathér, by Ram  Prosad's widow in 1885, was legs] and 
valid. . ` s : 
The parties to the suit were Kayasthas of Bengal. Tho plaintiffs- 
appellants'.case was that the authority to adopt had to be strictly 
acted upon ; that in the first instance Ram Prosad's youngest step- 
brother (Chema) was to be adopted, and that only in the event of 
there being any obstacle to take him in adoption according to the 
Shastras had the widow authority to adopt somebody else, and then 
only with the permission of Golak Prosad, (father of Ram Prosad). 
The plaintiffs contended that there was no ofstacle to the adoption 
of the step-brother Chema, (1) because éven if jt were held that 
amongst the regenerate classes there was a prohibition against the 
adbption of astep-brother, such prohibition did not exist in the 
present case asthe parties were Sudras and therefore frea from 
‘such restrictiong in the matter of adoption, and (2) because the 
permission.of Golak Prosad was essential for the adoption of some- 
body else in the evant of thers being an obstacle according to the 
Shastras to Chema'4 adoption and Golak Prosad’s permission had 
not been obtained for the adoption of Krishna Prosad. 

The trial Judge dismissed the plaintiff,’ suit, holding that the 
adoption of Krishna Prosad was valid and legal as it did not 
infringe in any way the instructions left by Ram Prosad in the deed 
‘of authority to adopt. 

The plaintiffs appealed to the High Court, Patna, The appeal 
was heard by “oss and Wort JJa who delivered separate but con- 
curring judgments. Ron J. said that in. the first place it was 


(1) (1900) L. R. a7 L A. 128 (134) ; I. L. R. 27 Calc. 996 ; 4. C. W, N, 549. 
(3) (1921) L. R 49 L A. a5 (30 ; 35 C. Le J. 437.9 
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P.C. ° argued that even if the parties were treated as belonging to one of 


1930. the twice-born classes, the restriction on adoption only extended toe 
Rajeodva P ray daughter,’ sons, sisters’ sons, and mothers’ sisters’ sons, and that 
Bose the adoption of a step-brother was lawful, He added that the real 


Gopal Pond Sea, question seemed to him not whether the adoption of a step-brother 
— had been sanctioned by later decisions or was not within the prin. 
ciple of the prohibitions, oreven whether it was or: was not “pro” 
hibited in the original sources of Hindu Law, but whether there was 
either a prohibition recognizsd at that time or at least,a bona 
- fide doubt. He further atated that it was contended in the second 
` place that as the partied were Kayasthas of Bengal they were Sudras 
and therefore free from all restrictions of this kiad in the matter 
of adoption, He said that the authorities cited on behalf of the , 
plaintiffs-appellants rested on the decision in Jafeeemar Lall v. 
Bissessur Dyal (1), which was dissented from in Zswart Prasad v. 
Rui Hari | rashad Lai (2). Ho also referred to Biiwaaath v, Skora- 
shibula (3) where it was held that Bengali Kayasthas were Sudras, 
He was of opinion tl at Golak Prosad bad taken legal advice at Cut- 
tack a8 to whether a step-brother could be adopted and received an 
adverse opinion, and beld that if Golak Prosad was in fact advised 
e° thatthe adoption of Chema could not be made it seemed to him (the 
learned Jusgc) impossible to hold that because that advice was 
wrong (if ıt was wrong) there was no obstacle in the way. 

Tne learned Judgp pointed out that it was argued that an 
authority to adop must be strictly pursued and that when the 
possibility of obtaining the sanction of Golak Prosad ceased with his 
death, the power to adopt could no longer be exercised, In*his 
‘opinion the deed showed a clear intention that an adoption should 
take place and therefore that effect must be given to the adoption 
made even though when it was made the sanction of Golak Prosad ` 
could not be and had not been obtained, In his opinion the plain- 

. tifs appeal therefore failed, 

Mr, Justice Wort, in deal ing with the points raised in the appeal, 
said that 1n hi» opinion an obstacle to the adoption of Chema meant 
&n obstacle in the judgment ofthe parties concerned, whether their 
view of the law was right or wrong, so long as they held such view 
bona fide, He added that it was argued on behalf of the defen- 
dant that the true meaning of the expression “ obstacle according 
to the Shastras " was that it must be an obstacle in the opinion of 
those versed in Hindu Law and custom and the opinion held at 


" 


. (1) (1884) I. L, R. to Cale. 683. (2) (1926) I. L, R. 6 Pat. 506. 
* 
(3) (931) I. L, R^ 43 Calc. 926. . ‘ ! 
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the time of tho deed. and not in the senso of what the true state of 
the law might be ultimately declarad. In his opinion that conten- 
tion was vell founded, and at the time of the adoption the family 
wight reasonably have held the visw that Chema could not be 
adopted. Tho learned Judge also appsared to bs of opinion that as 
regards the three regenerate classes there was a prohibition against 


the adoption of a step-brother. He pointed out that the Subordinate. 


Judge stated that it was not certain ifthe parties belonged to the 
first three classes of Hindus. He (Mr, Justice Wort) referred to 
the cases reported in Lafcoomar v. Bistessvr (1) andBiswanath v. 

Sherashibals (2) in which it was held that Kayasthas of Bengal 
were Sudras, and then referred to the cass of /swart Prisad v. 
Rai Heri Prosad (3) which dissented from the decisions on this 
point of the Calcutta High Court, He said thatit was not unreason- 
able to say therefore that at the tims of the deed of adoption it was 
probable that the advice which would have been given to the parties 
was against the adoption of Chema, and that in any event there 
seemed to him to be no reason to doubt .that Golak Prosad 
was advised that his son Chema could not be adopted, 

. Ona the remaining question whether the adoption of Krishna 
Prosad was invalid by reason of the fact that Golak Prosad's.permis- 
sion had not been given, the learned Judge held that the primary 
intention of the deed was for an adoption, and the provisions as to 
consent were of secondary importance, ang éherefore the lack of 
that consent did not invalidate the adoption. He therefore con 
curred with Ross J.that the appeal should be dismissed, 

From the said decree of the High Court, Patna, the present 
appeal was preferred by the plaintiffs is forma pauperis by spscial 
leave, to His Majesty in Council, 

Wallach for the Appellant. 

DeGruytker K. C, and Ayat for the Respondent. 

Wallach for the Appellant: There was no obstacle to the adop- 
tion of Chema, The parties being Bengali Kayesthas are treated as 
Sudras, Raj Coomer v. Bisseswar (1); Biswanath v. Shorosibala (2); 
Asita v. Nirede (4) ; (on appeal to the Privy Council) Asiti v. 
Nirode (5), where the question was left open. Refers also to 
Iswart Prosad y.Rai Hari Preshad Lal (y), where the Calcutta view 
was not accepted, A half-brother could bs adopted: Gajanan 
Belkrishna v, Kashinath Narayan (6). 

(1) (1884) I. L, R, 10 Cale, 683. (a) (1931) 1. L. R 48 Calo. ga6. 


(3) (1926) I. L. R, 6 Pat. 506, (4) (1916) 30 C. W, N, gor. - 
(5) (1920) L. R. 47 L A. 140, (6) (1919) . L. R. 39 Bom, 410. 
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[Sir Binod Afitter refers to Sriramwis v, Ramayya (1), a8 an 
authority for the view that a step-brother could not be adopted.] œ 
© [Sir George Lowndes: There are concurrent fiadings of fact. 
that Golak Prosad took legal advice as to the validity of, Chema's 
adoption. | f ws 

-[Lord Thankerton : They obtained legal opinion that it would 
have been an invalid adoption. 3 x 

[Lord Thankerton : We are against you on this point of com 
struction, and are of opinion that, whether the advice was goo! or 
bad, there was an obstacle, within the meaning of the deed, to the 
adoption of Chema, It does not matter what the lawis, whether 
the parties are of the regenerate class or whether & half-brother could 
be adopted, The advice was given, and that is a sufficient 
obstacle.] 

We submit that the absence of Golak's permission invalidates 
the adoption of Krishna Prosad. The clause in the deed as to con- 
sent was of a mandatory character, and the adoption by the widow, 
without obtaining such permission, is ilegal and cannot be sup- 
ported on the principle of fucum vakt: Gopal v. Hanmani (a). 
The clause as to permission waa a condition precedent, 

[Sir Binod Miiter refers to Lord Hobhouse's observations in 
Amrito v, Surnomoye (3), and to the judgment of Mr, Justice 
Trevelyan in the sime case, reported in Ampito v. Surmomoni (4), 
and to Sir Barnes Peagock’s judgment in Beemchurn Sein v, Hera 
Lal Sal(s.] e 

[Sir George Lowndes refers to Surendra v. Gyanendra (6).] 

In Rangudai v. Bhagirikibai (7), cited in the Calcutta case, fhe 
nomfulfilment of the condition rendered the adoption invalid. It 
was approved in Gopal v, Hanmant (8). 

Refers also to Sttabai v’, Baper (9), Kannepslli v, Pucha (xo). 

An authority to adopt must be strictly pursued: Pudum Singh. 
v. Oodey Singh (11) ; Surendro v. Doorgasoondery (12) ; Mutsaddi v. 
Kundan (13), 


(1) (1881) I. L. R. 3 Mad. 15. 
(a) (1879) 1. L. R. 3 Bom. 273 (193, 394): 


(3) (1900) L. R. 27 I. A. 138. (4) (1898) I. L. R. 25 Calc. 662.. 
* (5) (1857) a lod. Jur. N. S 235. (6) (1891) I. L, R. 18 Calc. 385. 
(7) (1877) I. L. R. 2 Bom. 377. (8) (1879) I. L, R. 3 Bom. 373(296). 


(9) (1920) Lae R. 47 I. A, 202. 

(10) (1906) L. R. 33 I. A. 145; 4 C. L. J. B1. P. C. 

(11) (1869) 13 M. L A. 350 (556). (12) (1891) I. L, R, 19 Calon sls: P. C, 
(13) (1905) L, R. 33.1? A. 55. MEC IT. 
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Decision of Wallis C.J; and Burn J. (Madras High Court), 
weported in Lingagps v. Basagppa (1), also referred to. 

DeGruytter X, C. for the Respondent, was called upon to argus 
only the question whether the permission of Golak was a £ondiión 
precedent, 

. Adoption in Hindu Law is based on the idea of spiritual benefits 
of eonship, Thes predominant motive of adoption is for a son td 
perform the religious ceremonies, 


(Lord Thankerton and Sir George Lowndes point out that in the 
particular deed in suit the executant mentioned only one motive, 
the secular-motive that it was necessary to have an adopted son to 
inherit his zamindaries, etc.,.] ] ` 

The words '' permission of my father " may mean, ' you cannot 
adopt atallunisss he gives permission", The other meaning is, 
as we contend, that if that permission is obtainable, you can adopt 
only with his permission, 

Learned counsel contended that the official translation of thg 
word “ matanusar ” in the ABBmSHPSIR was not correct, and that 
it did not mean “ with the permission. ' 

[Sir Binod Mitler referred to Sasíman v. Skib Narayan (2), 

and observed their Lordships must accept the official translation as as 
correct, ] : 
. The father’s permission was not mandatory, and if he refused 
arbitrarily, the widow could have validly adppted. The father being 
dead, we submit that the widow was relieved fromthe nocessity of 
obtaining his permission, 


"When the generalintention of a Hindu to be represented by an 
adopted son is clear, effect should ordinarily bd given to such inten- 
tion: Swrypanarayana v. Venkataramana (3); Sarada Prasad v. 
Ramapati (4). The Court should not be too astute to defeat an 
adoption: Sureadra v. Gyanendra (3), approved ia Kannepalli v, 
Pucha (6). 

There was no express prohibition in the deed with regard to ad 
adoption without the permission of the father: Yadao v. Nam- 
deo (7). The consent of the father was not x condition prece: 
dentto the validity of the adoption: Swreadra v, Gyanendra (5). 

Their Lordships’ judgment was delivered by 


© (1) (1916) 38 T. C. 164. 
(a) (1931) L, R. 49 I. A. 35. e 
4), (912) 16 C. Ln J. 304. - 
(6) (1906) L. R 33 L A. 145 


(3) (1902) I. L. R. 26 Mad. 681 (684), 
(5) (1891) I. L. R, 18 Cale, 385 (392). 
47) Ggan) LE, R, 49 Cale. I B c. 
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Sir Binod Hitter :—This is an appeal from the decree off the 
High Court of Judicature at Patna, dated the 16th December, 
1927, which affirmed a decree of the Subordinate Judge at Cuttack, 
dated the 6th August, 1923, and dismissed the plaintiffs’ suit with 
costs, 

The following is the genealogical table of the family of Ram 
Prosad Bose, and the parties to the litigation claim’ to be his 


heirs, 
UnamoyeemGolak Prosad (died 26th October, 135315 Albanin] Dasi * 
(ist wife). | (and Wife). 
Ram Prosad Boso œ Alhadini allas Gangamoni Me 
(ded 16th Feb., 1869) (died 7th Sept., 1920) | 
| p PU WIDE 
Gobinda Prosad Sananda Prosad Biaclte Proaad NU. Prosad 
(decd. plf. No. 1) (PIF No, a). (pif. No. 3). (deceased). 


Rajendra (plf. No, 1), 

Ram Prosad Bose executed & will and also an Anumatipatra 
in favour of his wife Alhadini Dasi on the 16:h Februgry, 
*t869. f 

Alhadini Dasi, the widow, adopted one Krishna Prosad in the 
year 1885, and he died in 1909 leaving the respondent his only 
heir in possession of the properties claimed by the appellants, 
Alhadini died on the 7th September, 1920, and the present suit 
was instituted by the appellants against the respondent on the asth 
April, 1927, praying f for & declaration that the adoption of Krishna 
Prosad was invalid, andor the recovery of the properties in posses 
sion of the respondent and other incidental reliefs. 

There is no dispute now about the valid execution of the *will 
or the Anumatipatra, nor is there any dispute that Krishna Prosad 
was in fact adopted, and that all necessary and proper ceremonies 
were performed at his adoption. 

Ram Prosad belonged to a Kayastha family, and was governed 
by the Bengal School of Hindu law, and the widow therefore could 
only adopt in terms of the Anumatipatra, provided the same remain- 
ed effective at the date of the adoption, 

The following is the official translation of the Anumatipatra i 

"Anumatipatra executed by Ram Prosad Bose in favour of Alha- 
dini Dasi, 

“This Anumatipatra is executed by Ram Prosad Bose of Bhog- 
madhab,: Ph, Jaipur, District Cuttack, at present of Bichargunj, 
Ph, Sunhat, District Balasore, to the effect following :—~ 

“That as I was taken ill with purging and Vomiting yesterday, 
I found that it was. hot likely Hat I should live. In the circum- 


—— 4 


nn ee 


Md 
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stances I find that it is necessary that I should have an adopted 
gon or a Snehaputra, (to inherit) the Zamindaries, etc., the movable 
afid immovable properties, which I have in Balasore and Cuttack. 
Hence in gound mind and out of my own free will I execate this 
Anumatipatra in favour of my wife Albadini, alias Gangamani Dasi, 
to the effect that she will take an adopted son, that is, she will 
adopt my father’s youngest son, At present he is called by the 
níme of Chema, She will take him in adoption and deliver him 
possession of the aforesaid property on my death, Ifthere be any 
obstacle te take him in adoption according to the Shastras, then he 
wil! be made a Snebaputre or she may odopt anyone else whom she 


- wants, with the permission of my father, and deliver him possession 


as written above. To the above effect I execute tbe Anumatipa- 
tra that it may be of use Ann necessary, D-16-a-1869 correspond- 
ing to 7th Falgun 1976 

The learned Sabordinate Judge, in his judgment, translated the 
vernacular word “ matanusara” as " according to the opinion or 


` advice,” but the official translation of the aforesaid word is “ with 


the permission.” 


Mr, Justice Ross, in his judgment, accepted the official ‘{ransla- 
tion in its entirety, and the other leerned Judge substantially did 


‘the same, Tho practice of their Lordships’ Board to accept the 


official translation as correct [Sasimax Chotodhursin v, Skib Nare- 
yan Chowdhury (1)] and their Lordships must Herde this appeal on 
the official translation, š 

Both the Courts below have held that there wha an obstacle 
to take Chema, the testator's stepbrother, in adoption, and their 
‘Lordships see no reason to differ from that view, 


The substantial question before their Lordships for decision is 
whether on the true construction of the Anumatipatra, on the 
death of Golak Prosad, the power to adopt given to the widow by 
Ram Prosad came to an end,* 


In England, as also in India, even where & document is executed 
in yernacular, the fundamental rule of construction is the same, 
The duty of the Court Is to ascertain the intention from the words 
used in the document. The Court is entitled and bound to bear 
in mind surrounding circumstances, but the Court does that only 
to ascertain the real intention of the executant from the words 


(1) (1931) L. R. 49 1. A. 35 (31) ; 35 C. L. J. 427. 

*Golak Prosad, the tostatocs father, Aled in 1873, and in 188g the widow 
gdopted Krishna Prosad, father of the prepont defendant, —r. J. 2, 

; . 
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used by him, The surroundings of an Indian, his mamners, ' 


his outlook proceeding from different religion and -social customs, 
are often different from those of an Englishman, Ordinarily docu- 
ments executed by an Indian in his own language, particularly 
Without any professional aid, are often expressed in loose and 
inaccurate language. All these considerations have to be borne in 
mind, and sometimes by reason of these aforesaid circumstances 
a more extended or restricted meaning may have to be 
given to particular words than their exact literal meaning pocmits, 
provided always that the context justifies it, In short, the Court 
is entitled to “put itself into the testator’s armchair.” Once the 
construction is settled, the Court is bound to carry out the inten- 


‘tion as expressed and no other, The rules of construction were 


clearly laid down by the Board in Veskata Narasimha Appa Row 
v. Parthasarathy Apps Row, (1). 


— Ó— —À 


It is true that the paramount intention that often actustesa : 


husband to empower his wife to adopt a son to him is religious, 
for, according to Hindu religion, the adopted son is able to confer 
on him at stated intervals spiritual benefits in a much higher 
degree than his brothers or any other near sgnatic relations. On 
the other hand, sometimes a husband mainly from secular motives 
empowers his wife to adopt a son or sons to continue his line of 
ancestors and to inherit his property and keep up his own name 
(see Mayne’s Hindu Law, sixth edition, p. 134). 

Generally both Motives induce the husband to empower the 
wife to adopt £ son to him, and whether the paramount intention 
is religious or secular has to be ascertained from the language of 
of the Anumatipatra, bearing in mind the various facts to which 
their Lordships have referred, 

Itis well establithed law in England that when & power is 
giren to bo executed with the consent of a person, -and that person 
dies before the power is executed, the power comes to an end, 

Their Lordships see no reason why, swbject to what they have 
said, the ordinary rule as to coastruction of powers which prevails 
in England should not be applicable to the construction of 
an Anumatipatra executed in India, Their Lordships are fortified 
in their view by the observations of the Board in the case of 
-Amrito Lal Duti v, Surnomoye Dasi (a), Their Lordships find. from 
the document thatthe paramount intention was to have an 

(1) (1913) L, R. 4t I. A. $1 (70, 71, 73) j 19 C L. J. 369. 


(s) (1900) L. R. ay 1. A, 128 (134) +I DR, 27 Calc, 996, 4 C. w. N. 


549. 
* 
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adobted son to inherit the sewindaries, Instructions were given that 
«he properties not disposed of by the will should be made over to 
the adopted son, The Anumatipatra nowhere suggests that the 
adoption was to secure the spiritual benefit of Ram Prosad, 

It is important to bear in mind that Ram Prosad could not 
have been married many years before the Anumatipatra was 
executed and his wife was then only 13 or 14 years of age. It is 
unlikely that he could ever have wished that his girl wife should 
haYe an, unrestricted choice in the selection of his adopted son 
tothe extent ofallowing her to bring a strangerto inherit his 
property. 

In their Lordships’ opinion the words “with the permission of my 
father" created a condition precedent to the exercise ofthe power 
of adoption certainly during the lifetime of the father, and there is 
no reason for holding that the words are to have a different effect 
after the death of Golak, It is well established law in India that 
authority given to a wife to adopt has to be strictly pursued. 
[Chowdhry Padum Singh v. Kor Udaya Singh (1) ; Surendra- 
keskan Roy v. Doorgasundari Dassee (a).] 

Their Lordships therefore hold that on the death of Golak the 
power to adopt came to an end. 

Counsel for the respondent argued that in order to give effect 
to the true intention of Ram Prosad the words ‘if possible” 
should be added after the words “with the permission” in the 
Anumatipatra, Their Lordships are unablé to accept this conten- 
tion, and they are of opinion that the appeal should be allowed, 
and there should be a decree for ejectment against the respondent 
with mesne profits from the death of Alhadini to the date when 
postession is delivered to the appellants, The plaintiffs are also 
entitled to the declaration that Krishna Prosad was not the adopted 
son of Ram Prosad, 

The appellants were unsuccessful in most of the issues raised by 
them and ia their Lordships’ opinion each party should bear his 
or their costs in the Courts below, but the appellants should have 
such costs of this appeal as they are entitled to as appealing in 
ferma pauperis, They will therefore humbly advise His Majesty 
accordingly, 

W, W, Box & Co: Solicitors for the Appellants, 

Barrow, Rogers and Nevill: Solicitors for the Respondent. 
KJR Appeal allowed, 


oe 
(1) (1869) 12 M. I. A, 350 (356). 
(a) (1891-3) L. R. 19 I. A. 108 (122) ; I. L, R, 19 Oale. 513. 
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Before. Mr. Justice M. N. Mukerji and Mr, Justice D, N. Mitter. 


SRIMATI GOLNUR BIBI 
v. 
SHEIKH ABDUS SAMAD AND OTHERS.* E 


Ap cal— Decret en «ward Insaliz riference— Leave not taken under Q. aR, 7 
of the Cede of Civil Precedure (Act Vof 1008), effect of—Submission to 
arbitration—Ground in appeal, 


Para. 16 Sch. 11 of the Code of Civil Procedure contemplates an award made 
in a case where there has been a valid. submission to arbitration. No appeal Hes 
against a decree based on such award, 

(Mulerii, F. Contra): AD appeal lies where thoro is no valid submission for 
in that case thero is no award on which the Court can make & decree, and the 
decree if mado, is based on something which Is not an award, 

Per Curiam : The words '' or belng otherwise invalid? refer to the Invalidity 
of the kind referred to in the precediog sections of the clause (e) of sub-rule (1) 
of para. 15 Sch, II of the Civil Procedure Code. 


Durga Charan Debnath v. Gangu Dhar Debnath (1) followed. 


The provision as to leave is for the minor's benefit and Intended to protect his 
interest. The same guardians who entered Into the agreements and submitted to 
the arbitration and subsequently turned round after the award was made anda 
decree was passed thereon, and Jolned with the other defendants in preferring the 
appeal, Hence these guy lans should not be allowed to urge such a contention 
that no leave undegorder 42 rule 7 of the Code of Civil Procedure was taken 
before the filing of application for reference to arbitration, Moreover such an 
objection is not a valid ground, bd 

Ghulam Shilani v, Muhammad Hussain (2) referred to. 


The mother of a Mahomedan minor, when appointed guardian by the Court, 
is competent to enter Into an agreement for reference to arbitration. 


hambundi v, Mutsaddi (3); Girija v. Kanai (4) and Mekrinuddin v. 
Khabiruddin (5) distinguished, 


Appeal and Application for Revision by the Plaintiff. 
" Suit fer declaration of title, 
The material facts appear from the judgment, 


* Appeal from Appellate Order No. $26 of 1929, sgainst the order of Baba 
Kumud Bandhu Gupta, Subordinate Judge, 2nd Court, of Howrah, dated the gth 
September, 1929, reversing the decree of Babu Banku Behary Chatterjeo, Munsiff, 
and Court, at Uluberis, dated the Isth December, 1916. 

(1) (1930) 34 C, W. N. 813. (2) (1901) L, R. 291, A. 51 j L L. R. ag Cale, 167, 
(3) (1918) L L. R. 45 Cale, 878 ; L. R, 45 L A. 73; 28 C. L. J. 409. 
(4) (1917) 27 C. L. Ja 938+ (5) (1920) 25 C. W. N. 245. 
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Wessrs, Rupendra Kumar Miter and Narendra Nath Chindhuri 


(for Mr. Abdul Ali) for the Appellant. 


Mesas. Sarat Chunder Roy Chowdhury, Uruhramdas Chakra- 
varii and Syed Nasim Ali for the Respondents, 


C, A, Y. 

The following judgmsnts wore delivered : 

Wukerj]l, J.:—This appeal has been preferred by a plaintiff 
from an appellate order of the Subordinate Judge allowing an appeal 
from a decree based on an arbitration award and remanding the 
Suit to the Court of first instance for trial, The relevant facts are 
the following :— 


The plaintiff had instituted & suit for declaration of title and 
certain consequential reliefs. The suit was instituted on the roth 
November 1925. Written statements having been filed on behalf 
of the defence, a Commissioner was appointed in March 1926 to 
make a local investigation, Opposition was-offerad to the Commis- 
sioner by some of the defendants when he was doing his work of 
measurement, The Commissioner having reported the matter to 
the Court, proceedings were instituted against ona of the defen- 
dante, that is to say the defendant No, s, to consider whether he 
should be proceeded against criminally, but eventually the said 
proceedings were dismissed. The writ issued to the Commissioner 
was recalled in June 1926, and thereafter aaother Commissioner 
was appointed, In July 1926 the said Commissioner on completing 
his work submitted a report, On the roth August 1926 a petition 
wad filed in Court on behalf of the plaintiff and the defendant No. 5 
asking for a month’s lime for compromise and the plaintiff filed also 
another petition asking for summons on a witness, The Court 
adjourned the suit to the rs3th August 1926 for hearing unless 
there was going to be a compromise in the meantime, Oa the 13th 
August 1926 on a special petition of the plaintiff two of her witnesses 
were examined and certain documents were received in eviderce, 
and the suit was adjourned tothe 16.h August 1926, On the last 
mentioned date the plaintiff and some of the adult defendants put 
in a joint petition sgreeing to refer the dispute to certain arbitra- 
tore, On that the Munsiff passed the following order :— 


“ Parties have put in a joint petition referring the case to arbitra- 
tion, But defendants 31 and 3a have not joined therein and the 
Court guardian for the minor defendants rr, 14 and 15 and (the 
minor) proforma defendants:a3 and 24 is not penne The suit be 
put up temonan for orders, " 
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By petitions filed on the 17th and 19th August 1926 the defects 
noted in the above order were rectified ; that is to say the defen» 
dants 3r and 3a joined in the application for reference, and the 
Court guardian for defendants 11, 14, 15, 23 and #4 being removed 
their natural guardians were appointed guardian-ad-litem on their 
behalf. On the 2oth August 1926 the natural guardians appointed 
as guardians-ad-litem as aforesaid put ina petition stating that 
they had already applied on the 16:b August 1926 referring the 
dispute to arbitration for themselves and their wards, and,praying 
that orders might be passed for reference of the dispute to the said 
arbitrators in accordance with the terms of the said petition, The 
Munsiff thereupon ordered ;— : f 

"Put up to-morrow in presence of the pleaders for the parties 
for order on the petition for referring the suit to arbitration.” 

The order-heet contains the following order passed by the 
Munsiff on the s8th August 1926 :— 

** The natural guardian for minor defendants Nos. rz, 14 and 15 
and (the minor) proforma defendants Nos, 23 and 24 put in a peti- 
tion stating that they have joined themselves and on behalf of the 
minors in the petition dated 16:h August 1926 for referring the suit 
to arbitration and praying to appoint the persons nominated therein 
as arbitrators accordingly. Heard pleaders. Parlies agree to refer 
the suit to arbitration, Let Babu Jogendra Nath Sen, Babu Man- 
matha Nath Sarkar and Babu Ekkari Basu nominated by the parties 
be appointed arbitrators.” The rest of the order need not be 
quoted, ` 

The time within which the arbitrators were to submit tlfeir 
award was extended from time to time and eventually the award was 
filed on the 18th November 1926. The parties were directed to file 
their objections, if any, within 1o days, Froman order passed on 
the 30th November 1925 it would appear that the arbitrators had 
lost the original writ, and the copies of the plaint and of the written 
statement, The Munsiff condoned this neglect, remarking in the 
order-sheet—*' The parties cannot deny that they referred the suit 
to the arbitrators by a joint petition, On their joint petition and 
prayer the suit was referred to the arbitrators for arbitration. Order 
No. 56 dated zoth August 1926 will show this, ” 


Oa the said 3oth November 1926 the defendants Nos. a, 3, 5, 7 
and 8, all ofthem adulte filed an objection to the arbitrators’ 
award. They complained of misconduct on the part of the arbitra- 
tora, alleging that the arbitrators had refused to take evidence, that 
they did not sit together to make their award and that two out of 
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the Phree arbitrators were guilty of bias in favour of the plaintiff, 
Whey examined certain witnesses in support of these objections. 
The Munsiff on the 15th December 1926 held that the objection 
had not been flled within time but going nevertheless into the 
merits he overruled the objection and ordered a decree to be passed 
in accordance with the award. Such a decree was then 
drawn up. 


From this decree an appeal was taken by the principal defen- 


dafts inthe suit, namely, the adult defendants and the natural 
guardians, who had been appointed as guardianead-litem and had 
applied for a reference to arbitration as previously stated, as 
representing their respective wards, On the filing of the appeal a 
question arose as to its ccmpetency and the pleader for the appel- 
lants being heard, an exparte order was passed admitting the appeal 
on the ground taken that ‘the reference to arbitration was not with 
the consent of all the parties," The appeal was thus admitted but 
the question of its competency was left to be argued at the hearing 
asa preliminary point. 

The Subordinate Judge held that the appeal was competent 
because “the Court had no jurisdiction to pass a decree in accord- 
ance with the award of the arbitrators who were not “ validly 
appointed as such,” The invalidity, in the opinion of the learned 
Judge, consisted in this ‘that the mothers of the minors, who were 
their natural guardians, had no authority, being Mahomedans, to 
deal with the property of their minor children, The learned Judge 
relied upon the following cases, viz. : Jwambandi v. Mutsaddi (1) ; 
Méhsinuddin Akmed v, Khatiruddin Ahmed (2) and Girija Nath 
Roy Choudhry v, Kanai Lal Mitra (3). 

The plaintif bas coms up before us on appeal as well as on 
revision, ; 

In these circumstances, the question^which arises at the outset 
for our consideration is whether the appeal before the Court below 
was competent, assuming, for the moment, that there was no valid 
reference to arbitration, The Subordinate Judge has observed that 


the appeal lay, ‘ seeing that the entire foundation ofthe jurisdiction. 


is removed a8 soon as it is established that the parties have failed 
to comply with the fundamental requirement of the statute embo- 
died in the first paragraph of the second schedule to the Civil 
Procedure Code. " For this view thera is some authority so far as 


this Court is concerned andthe most recent decision bearing on 
~ 


(1) (1918) I. L. R. 45 Calc. 878 ; 28 C. L. J. 409. 
(2) (1920) 16 C. W. N. 245. (3) (1917) 27 CP L, J. 439 
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this question is that of my eateemed brother Mitter, J. in the cifre of 
Durga Charan Debnath v. Ganga Dhar Debnath (1) in which he has 
held that para, 16 schedule II of the Code contemplates an award 
made in a case where there has been a valid submission to arbitra- 
tion and an appeal lies where there is no valid submission for ia 
that case there is no award on which the Court can make a decree 
and the decree if made is based on tomethirg which is not an award 
and is therefore appealable. This decision must conclude the 
question, at least so far as the present case is concerned, I must 
however say that I stand committed toa contrary view which I 
expressed in a case that came up before me sometime ago and in 
which, however, having expressed that view I did not omit to give 
the intending appellant, in the exercise of our revisional jurisdiction, 
the relief that he stood in need of, Itis only right, therefore, that 
I should give some reasons for the opinfbn that I hold, 

In this connection it may not be uninteresting to trace briefly 
the history of the growth of this view in favour of an appeal in so 
far as it has obtained in this Ccurt, In doing so I shall confine 
myself as far as possible to awards made on reference by the Court 
and decrees based on such awardle, It would be too tedious were 
I to include in this review cases of arbitration without the Court's 
intervention. The relevant portion of section 52a of the Codeof 1882 
ran in exactly the sume words as sub-para (2) of para 16 of schedule 
II of the present | Code,—"No appeal shall lie from such 
decree except ig so far ds the decree is in excess of, or not in 
accordance with the award," Under section 533 of the old Code 
it was held by several Courts including this Court that though a 
decree might be in perfect accordance with'the award, yet if the 
award was invalid the decree might be attacked in appeal, the res- 
son given being that section 523 presumed a valid award, and if 
the award was invalid it might be regarded as no award upon 
which a decree could be passed, It would be sufficient to refer 
to one of the later cases under the old Code viz, that of Kai Pro- 
sanno Ghose v, Rajani Kant Chatterjes (2). In this case an appeal 
was filed froma decree based upon an award which had been 
made by the arbitrator who was a retained pleader of one of the 
parties, It was held broadly that an appeal would lie unless the 
award was a valid and legal award, The current judgments were 
delivered By Maclean, C. J. and Banerjee, J. citing decisions of 
this Court as well as of the other Courts in India giving all the ree- 
sons that might be urged in support of the view they took, Ssc- 


(1) (1930) 34 C. W. Ny 813. (1) (1397) a L, R 35 Cale, 141, 


S 
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tion Var of the old Code corresponded to para 15 of schedule II to 
the present Code. It had enacted that no award shall be set aside 
except upon the ground. (a), (b), or (c), and that no award shall be 
valid unless made within the period allowed by the Court. A dis- 
tinction was sought to be made in that case between cises in 
which the award which was invalid under section sar having 
been made afterthe expiry of the time allowed by the Code 
and an award which is liable to be set. aside under clause (a), 
(b), or.(c) of section sar. Banerjee, J. was not prepared 
to make such a distinction and even went the length of 
holding that an award obtained by . fraudulent": concealment 
of facts would stand on the same footing. Maclean, Qi d 
observed “ It appears to me that if one were to hold the contrary 
view the result would be rather startling, It is not difficult to 
conceive cases in which the award may be obviously invalid, and 
where the Judge of first instance, eithor'through misapprehension 
of the facts of the law, has yet made a decree" affirming the award, 
In these cases is there to be no appeal? think there ought to 
be and I concur in those decisions which lay down that there is.” 
The principle of the decision abovementioned was affirmed by a 
Full Bench in the case of Muhammad! Waokiduddin v, Hakiman (1) 
in which the validity of a submission to an arbitration without 
the intervention of the Court was impugned. In rygor the 
Judicial Committee had before them a cate Ghulam Jhilani v. 


Muhammad Hussain (2)in which an appeal was preferred from ` 


a decree based upon an award which, was challenged on the 
ground that no leave of the Court was taken by the guardian of a 
minor who had applied for the-reference to arbitration, that the 
arbitrators had decided questions of jurisdiction that they were 
guilty of judicial misconduct and soon. One of: the questions de- 
cided by the Committee in that case was the question of competen- 
cy of the appeal, Their Lordsbips held that no appeal lay and 
they ‘entirely’ concurred in the decision of the Full Bench of the 
Punjab High Court on the point, To understand what view their 
Lordships ‘entirely’ concurred in, it is necessary to ret out a passage 
from the judgment of the said Full Bench decision. It runs 
thus :—"'It may therefore be conceded that under the Code of 1859 
it was competent to a party to object by way of appeal that was pur- 
ported to be an award was no award, or had no legal existence as 
an award ad iniio, or that the decree was bad, because of an 


(1) (1898) I. L, R. 35 Calc 7:7. " 
(2) (8901) L R. 29 Y, A. 51 L L. R. 29 Cale, 167, « 
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irregular proeedure in Court, either before the award de facto? waa 
delivered or afterwards ; and the cases under that Act go no furthe» 
than this. But granting this, it by ro means follows that jt is still 
competent to baa party to appeal on auch grounds under the 
new Codes in face ofthe express prohibition introduced in 1877 and 
repeated in 1882, The change of langu^ge in section-5a2 may not 
affect the law as to what is essential to an award, which may proe 
perly be the subject of a final adjudication by a Judge, butit does 
very clearly affect the mode of procedure to be attacking the award 
or the decree made in pursuance of the award. It says in the 
plainest language and in language not contained in the earlier Code 
that no appeal lies from a decree, except as stated, The test now 
is whether the appellant alleges that the decree is not in accor- 
dance with the award, or in excess of the award. If he does 
he can appeal to that extent. In all cases which do not sa- 
tiafy this test, whatever remedy a party dissatisfied with the award 
and the decree may have, it can no longer be by way of appeal.” 
After the pronouncement of the Judicial Committeo it was held in 
the case of Chintamoni Aditya v, Haladhar Maiti (1) that the deci- 
sions of the Full Bench in Mukammad Wakiduddin v. Hakiman (a) 
in so far as it affirmed the decision in Kali Prosimmo Ga&ose v. 
Rajani Kant Chatterjee (3) had been overruled by the Privy Council 
decision in Gwlaw Jhilant v. Muhammad Hussais (4). A distin 
clion was now sought, to be made between two classes of cases, one 
in which miscosduct was alleged and the other in which the vali- 
dity of the reference which formed ths foundation of the award 
was challenged. This distinclion may be illustrated’by two typfcal 
cases, vit, Haranund Naskar v, Doyal Chand Naskar (5) and 
Parsidh Narain Singh v. Ghanashyam Narain Singh (6), the former 
being a case of misconduct on the ground that the arbitrators had 
refused to take evidence and the latter a case in which it was 
alleged that all the parties bad not joined in the agreement to refer, 
It was held that the decision of the Judicial Committee in Ghulam 
Khan's casó (4) applied to the former, but not to the latter case, 
The same view was taken in Ramesh Chandra Dhar v, Karuna- 
soyi (7) it being said that section 5as of the Code presupposed a 
valid and legal award and not one upon which no decree could be 


(1) (1905) a C. L. J. 153. (2) 1798) I. L. R, 25 Calc, 757. 
(3) (1897) Y. L, R, 25 Calc. 141. : ; 
(4) (1901) L. R. 29 1. A. 51 5 I. L. R, 29 Galle. 167. 

(5) (1902) 3 C. L. J. 142. (6) (1905) 9.C. W. N. 873. 

(7) (1996) 1. L. R. fs Cale, 493. 2 
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prbnounced. That was a case where an arbitrator after being ° CW 


«junctus officio, came in and signed an award and a decree was 1930. 
passed upon such an award. In another case, however, namely, Scat Galugr Bib! 


the case of Chairman of the Purma Municipality v. Siva Sankar sett es 
Ram (1), Parsidà Narain’s case (2) was expressly dissented from 
as being in conflict with the aforesaid decision of the Judicial Com- Mxierji, F- 


e mittee and this decision was followed in Za? Mokam Pal v. Surjya — 
Kumar Das (3). The Code of 1908 then came into being. Under 
that Code Parsidh Narain’s case (a) was approved and Za? Mohan 
Pas case (3) disapproved in a case in which the question arose 
whether an award was invalid because some of the parties interes- 
ted did not join in the submission and the Court pronounced in 
favour of its invalidity, [4/4 Dooly Chand v, Mamufi Musaji (4)]. 

It should be distinctly noted that in Se/À Dvoly Chand’s case (4) 
no question of maintaioability of an appeal did or could arise in the 
case as it was an appeal not under the Code, but an appeal under 
the Letters Patent from an order passad by a Judge sitting on the 
Original Side on an application made to set aside the award. 
It should not further be overlooked that what was approved or 
disapproved in Se/A Deely Chand's case (4) was not any dictum as 
to the competency of the appeal in either Parsidk. Narain’s case (a3) + 
or Lal Mohan Pals case, (3) but the decision of these cases on the 
merits, namely, whether a defect in the agreement invalidates the 
award. The point noted above in connegtion with Serk Dooly 
Chané's case (4) was overlooked, as I would presume to say with 
all respect, by the learned Judges who had to decide the case of 
Girija Nath Roy Choudkry v. Kanai Lal Mitra (5) and who held 
that a decree passed on an award which wes based on an invalid 
reference in which some of the parties did not join was open to 
appeal inspite of the decision of the Judicial Committee in Géslam 
Khan's case, (6) and this decision they arrived at purporting to 
follow Deoly Chand's case, (4) and Farsidh Narains case, (a). Next 
came the case of Panindrs Nath Roy v. Dwarka Nath Roy (7) in 
which the agreement to refer was signed on behalf of a party by her 
pleader who had no authority in that behalf, Chitty, J. taking 
the cases of Sesk Dooly Chand v, Mamyji Mwsaji (4) and Girija 

(1) (1905) I. L. R, 34 Cals. 899. 

(2) (1905) 9 C. W. N, 873 

(3) (1906) 11 C. W. N. r51. 

(4) (1916) 35 C. L. J, 339 5 31 C. W. N, 387. d 

(5) (1917) 17 C. L. J. 339. . 

(6) (1901) L. R. 33 I.A 51, 1, L, R, a9 Calc. 167. 

(7) (1919) as C. W.N. 832; ul LAE 
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Nath Roy v, Kanai Lal: Aitra (1) as cases under the new Cofe 
which held in favour of the competency of an appeal in such cir- 
camstances, overruled the contention of the respondents before him 
that no appeal lay, This decision was affirmed on appeal under 
the Letters Patent, but it does not appear that the question whether 
an appeal lay or not was raised in the Letters Patent Appeal The 


` case of Fanindra Nath Roy vw.” Dwarka Nath Roy (2) has. been 


relied upon in the recent decision in Durga Charan Debnath v. 
Ganga Dhar Debnath (3). P 


The history given above of the view propounded in the case last 
mentioned in my opinion sufficiently shows that there is no real 
foundation for the view which has fouad favour with this Court that 
the decision of the Judicial Committee in GAwlam Khan’s case (4) 
did not apply to a case where the reference itself is impugned for 
want of consent of parties interested, The Punjab Full Bench deci- 
sion which their Lordships expressly and ‘entirely ’ approved, in 
my opinion, completely negatives such a view. 


Nobody has ever ventured to contend that the prohibitory words 
of para. 16 of schedule II to the Code of 1908 arg less stiff than the 
words of section 522 of the Code of 1832, This view has its origin 
in the conception that an award which comes into existence on the 
basis of a reference which is impugned on the ground of irregularity 
or want of jurisdiction is no award at all, Itis true that Oldfield, 
J. ing case in which am agard was! submitted after the period fixed 
by the Court hadfexpired [CAvAa Mai v. Hari Ram (5)] held that 
“ there was no award on which the Court coul] make a decree,” 
and this decision was approved by the Judicial Committee in the 
case of Raja Har Narain Singh v. Chaudhrain Bhagwant Xwar (6). 
But when an award has been received and a decree is made in 
accordance with it, and one has to consider either section 522 of the 
old Code or paragraph 16 of schedule II to the present Code in 
order to see whether an appeal will lie, to treat the award as no 
award at allis, in my julgment, entirely erroneous. Ina case in 
which a decree basedon anaward which was, impugned on the 
ground that it had been made after the expiry of the period pres- 
cribed bad been appealed from, Sir Lawrence Jenkins, C, J, 
observed—“ But it is sought to escape from the provisions of rule 16 


(1) (1917) 37 C. L. J. 339. (2) (1919) a5 C. W. N. 833. 
(3) (1930) 34 C, W. N. 813. 

(4) (1901) Le R. 39 I. A. 51 j I. L. R. ag Caja, 167. 
(s) (1886) ILL. R. 8 ^ $48. 

(6) (1891) L. R, 18 L R. 55; L L R. t3 All, 300.. 


. 
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by suggesting.........that there was no award, I (ail to see in view 
of the language used in rule r5 that there was no award, because 
the rule deals explicitly with the portion of an award having been 
made after the expiration of the period allowed by the Court and 
it does not, as the Code of 1882 did, provide that such an award 
shall not be valid but that such an award must be said that there 
was no award.” That case no doubt was one falling within para, 15 
but I am unable to see why if the validity of an award is challenged 
on the ground of irregularity or want of jurisdiction in the order of 
reference, the award which in fact exists should be allowed to be 
treated aa non-existent in order to escape the plain provisions of 
para, 16, 

Tho matter upon which I most fully concur with my learned 
brother Mitter, J. is the meaning that he has placed upon the 
expression “or being otherwise invalid” in clause (s) of sub- 
para, (1) of para, 15. He has held that the words must refer to 
invalidity of the kind referred to in the preceding sentences of 
the said clause. Whether.the decision of the Judicial Committees 
in the case of Ram Pratap Chamaria v. Durga Prosad Chamaria (1) 
inferentially supports this interpretation or not, that interpretation, 
in my opinion, is the only interpretation that the words bear. 
When the provision begins with the restrictive words, * But no 
award shall be set aside except on one of the following grounds" 
to hold that the words “ or being otherwise invalid” may let in any 
ground of invalidity, in my judgment, would be entirely wrong. I 
would therefere respectfully dissent from such dzcisions as have 
taken à contrary view, A ground of objection, which challenges the 
validity of the reference, is not a ground which may be put forward 
when under paragraph 13 the Court is asked to set aside an award : 
the objections to be taken at that stage are objections to the pro- 
ceedings as were had before the arbitrators, I am of opinion that 
the legislature has deliberately restricted para. r5 in this way, 
leaving it to the parties to challenge the reference, which is an order 
of the Court and not an act of the arbitrator, by appropriate pro- 
ceedings, It is true that those proceedings are not specifically 
defined in the Code, but the fact that no appeal is allowed from the 
decree by no means suggests that there are no other means available 
to an aggrieved party to get the order of reference quashed. Two 
such means may at once be pointed out—by way of an application 
for review, or by way of (revision, However reluctant Courts máy. 
have been in the past to" resort to section 63a of the old Code or 


» 
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section 115 of the present one, they are gradually leading tha 
normal liberal view in matters of this kind [see Xanhafya Lal v. 
Jagannath Prasad (1); Gobind Singh v. Bhirgu Nath Singh (2) ; 
Merali v. Sherif (3); Batkhalal v. Acharatlal (4)]. It should be 
remembered, however, that it has been observed by the Judicial 
Committee in the case of an award of which finality must attach 
under the law revision would be more objectionable than an appeal 
[Ghulum Khan v. Mahomad Hussan (5)). Consequently, the revision 
should be asked for not of the arbitrators award but of the order of 
the Court, In Gwilum Khan's caso (5) the application waa for revi- 
sion of the award ; that is why their Lordahips sald that, '' In cases 
falling under Head I the agreement to refer and the application to 


the Court founded upon it must have the concurrence of all parties ' 


concerned and the actual reference is the order of the Court, So 
that no question can arise as to the irregularity of proceedings up to 
that point. ” I respectfully disagree with those cases in which it has 
been auggested on the strength of the aforesaid observations that an 
order of reference is not open to revision, 


I have observed at the outset that so far at any rate as the 
present case is cohcerned we must proceed on the footing that there 
was a competent appeal before the Subordinate Judge. Now the 
view which the learned Judge has taken vis, that the natural 
guardians of the minor defendants were not competent to enter into 
the agreement for reference, to arbitration is erroneous because the 
natural guardians Had been on the date that the reference was made 


| though not on the date ofthe application, guardians, appointed by 


the Court, This position has been overlooked by the Court. 
The cases upon which the learned Subordinate Judge has 
relied in this connection haye no application in such circumstances, 
"The case of Jmamdunds v. Mutsaddi (6) deals with the powers of a 
Mahomedan mother to bind her minor child’s property, and in no 
way governs the powers of a guardian, though she may be a 
Mahomedan mother, appointed by the Court, The case of Girija 
Nath Roy Choudhry v. Kanai Lal Mitra (7) wasono in which some 
of the parties to the suit who had not appeared did not join in the 
agreement, and so is inapplicable. The case of Moehsinuddin v. 
- Khabiruddin (8) was one in which a Mahomedan mother had agreed 


(1) (1920) I. L. R. 43 All. 305. (2) (1924) I. L. R. 46 AIL. 686. 

(3) (tort) I. L. R, 36 Bom. ros. (4) (1924) I. L R. 49 Bom. 535. 
e (s) (1901) L. R. ag I. A. x1 y LI. L. R. 19 Caloe 167. 

(6) (1918) I, L. R, 45 Calo. 878 ; 38 C. L. J. 499. 


* (7) (917) $7 C. L.J. 3$. (8) (1920) 26 G. W. N, 246. 
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on behalf of her minor child to refer a dispute to arbitration and 
sich a reference was made without the intervention of the Court, 
The learned Advocate for the respondents has seen the difficulty of 
supporting the judgment of the Subordinate Judge upon the ground 
on which it proceeds, He has, however, sought to rest his case upon 
a different ground and it is this that to the agreement for reference 
which was put in no leave of the Court was taken as required by 
order 32 rule 7 ofthe Code, Such an objection on behalf of the 
respondents, in my opinion, ought not to be entertained and for the 
reasons which I shall presently give. 

The question whether the respondents are competent to raise 
this objection must depend on the question whether in the appeal 
before the Subordinate Judge which they had filed they were com- 
petent to urge it asone of their grounds. Under sub-rule (a) of 
tule 7 of order 32, " Any such agreement or compromise entered 
into without the leave of the Court so recorded shall be voidable 
against all parties otherthan the minor.” The provision as to 


leave is for the minor’s benefit and intended to protect his interest, ` 


The same guardians who entered into the agreements and submitted 
to the arbitration subsequently turned round after the award was 
made and a decree was passed thereon, and joined with the other 
defendants in preferring the appeal, It would be entirely wrong on 
principle to allow these very guardians to urge such a contention as 
if on behalf of the minors. In the case of g cempromise decree it 
has always been held thet non-observance of- the tondition as to 
leave does not render the decree void, but it is only voidable and 
that too at the option of a minor, thal no other party to the suit can 
call it in question, and that the minor may do so either on attain- 
ing majority or before then through a next friend. It has been held 
by this Court that the proper course for a minor to set aside a com- 
promise entered into by his guardian without the leave of the Court 
and the decree based upon it, is by way of an application for review 
in the first Court or by a separate suit, but not by way of appeal 
from the compromise decree [Rakha] Moni v. Adwyta Prosad (1) ; 
Biraj Mohini v. Chinta Moni (3)]. I do not see why the same prin- 
ciple should not apply to the case of a decree based on an arbitration 
award, 

There is yet another ground on which this contention of the 
respondent cannot be entertained. I ask myself, Could this ground 
form the subject matter ofan appeal to the lower Court from the 
decree based on the award? Quite apart from the general question 


(1) (1903) I. L. R30 Calc. 613, (2) (1901) 5 C. WON. 877. 
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Civit. © of right of appeal when the validity of the references is challenged | 
1539. and which has been discussed above, I do not see how we can get 
over the decision in Ghulam KAÀzw's case (1) which is «directly in , 
point on this question. It will be seen that one of the grounds 
taken against the decree was that the guardian ofthe minors had 
agreed to refer without the Court’s leave, and yet their Lordships 
firmly put aside the contention that an appeal would lie, This, 
therefore, was not a ground which could succeed on the appoal, | 
whatever may be its force in other suitable proceedings. * 

In this view of the matter I would overrule the respondents 
contention as not entertainable in the present proceedings, I would 
refrain from expressing any opinion on the question whether the 
agreement to refer to arbitration was in fact entered into without the 
leave of the Court in so far as the minors were concerned, or whé- 
ther if there was such leave granted but it was not recorded that 
omission vitiate the reference, 

The appeal is allowed andthe order appealed from being set 
aside the decree passed by the Court of first instance is restored, 
There will be no order for costs in this or in the lower appellate 
Court, 

. Mitter, J: I agree with my learned brother in the conclusion 
which he has reached in this case that the appeal should be allowed 
and the order of the lower appellate Court should be sət aside and 
that the decree passed, by ths Court of first instance should ba 
restored, t ‘ 

One of the questions in controversy in this appeal is whether 
where an appsal would lie against a decree based onan award 
madeina reference to arbitration in a pending suit where all 

- the parties interested in the suit have not joined in the submission 
to arbitration, My learned brother has assumed that for the pur- 
poses of the present appeal the decision in the case of Durga 

. Charan Debasth v. Ganga Dhar (a) to which I was à party. must 
conclude the question. The decision laid down that where a dec- 

ree is based on an award founded on a reference to arbitration in a 

partition suit where all the parties did not joinin the reference to 

arbitration, an appeal would lie from such a decree, My learned 

brother has said, however, that he stands committed to a contrary 

view which he expressed in a case that came up before him some- 

. time ago and has given the reasons which induced him to take this 
. View after review in the julicial decjsions on the subject. The 
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opinioh held by my esteemed brother Mr. Justice Mukerji i: 
emitlel to very greit weight and -seams to be in accordance with 
the view taken by Sir Shadi Lal, C, J, and Mr. Justice Kemp in 
Balkishan v. Sohan Singh (1) and with the view taken by the learo- 
ed Judges of the Allahabad High Court in Hari Shankar v, Ram 


Piari(2) and by the Bombay High Court in Mahomed Valli 
Anal v, Valli Asmal (3). 


The decisions of the Allahabad, Lahore and Bombay High 
Courts seem to be based on the view that the worda “ otherwise 
invalid" in paragraph r5 clause (1) sub-clause (c) of the second sche- 
dule to the Code of Civil Procedure irclu le an invalidity of the kind 
which makes the reference to arbitration without jurisdiction as 
all the parties interested had not concurred in the submission to 
arbitration, I, however, held in the case Durga Charan v, Gunga 
Dhar (4) that the words “otherwise invalid" must refer to the 
same kind of validity as is referred to in the previous clauses of 
para, 15 or the kind of invalidity which is referred to in the pre- 
vious sentences of clause (c) and did not contemplate cases of the 
invalidity of an award on the ground that there was no valid refer- 
ence asthe fundamental condition laid down in paragraph of 
Second Schedule viz that there should be a concurrence of all the 
parties to the submission had not been fulfilled. My esteemed bro- 
ther Mr. Justice Mukerji agrees with this reasoning in my decision in 
Durga Charan Debnath v, Gunga Dhar (4)buedoes not agree with 
the conclusion that there is an appeal from decreé based on an 
award made on such a void reference and my learned brother does 
not agree with the view of the other High Courts that the words 
“otherwite invalid" would irclude cases where the reference to 
arbitration was not with the concurrence of all the parties, 


In this Court the earliest case on the poiut under the Code of 
1882 is the decision of Rampini and Brett, JJ. in the case of 
Parsidh v. Ghanashyam Narain (5) where it was held that an award 
on & reference under section 506 of the Code of 1832 uot agreed 
to by all the parties to the suit is invalid in law and that both 
an-appeal and second appeal would lie against a decree based on 
such an award, 


This case it is true, was dissented from by Maclean C, J. and 
Sir Asutosh Mookerjee J, in the case of the Chairman of the Pur- 


(1) (1989) L L. R 10 Lah, 871.6 (3) (1923) I. L. R. 45 All. 441. 
(3) (1923) 36 Bom. L. R. 171, (4) (1930) 34 C. W, N, 813. 
(5) (1905) 9 C. W. N. 873. ` 
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nea Municipality v. Shiva Sankar Ram (1) and it was held that no 
appeal lay in view of the decision of their Lordships of the Judicial 
Committee in Gulam Khan's case (a). 

Inthe case of Raja Har Narain (3) their Lordships of the 
Judicial Committee held that where an award was filed after the 
time fixed for submission of the same it must be regarded as invalid 
and their Lordships approved of the reasoning of Mr, Justice 
Oldfield in Chwa Mal v. Hari Ram (4) that thera was no award on 
which the Court could make a decree. d 


Under the Code of 1998 by para 15 clause (1) sub-clause (c) it 
has been enacted that itis necessary to set aside an award filed 
after the expiry of the prescribed time thus superseding to some 
extent the view taken by their Lordships of the Judicial Committee 
in Raja Har Narain’s case (3) just. referred to and consequently 
in view of this legislative change Sir Lawrence Jenkins C. J, held 
that no appeal would lie from a judgment given in accordance with 
award either under the Letters Patent or the Code of Civil Proce- 
dure when the application to set aside the award on the ground 
that it was made after the expiration of the period allowed by the 
Court had been refused, In.this state of facts Sir Lawrence Jenkins 
said this :—" I fail to see how it can be said in view of language 
used in rule 15 that there was no award because that rule deals 
explicitly with the portion of an award having been made after the 
expiration of the pegod allowed by the Courts and it does not, as 
the Code of 1884 did, provide that such an award shall not be 
valid but that such an award must be set aside so that it seems to 
me that it cannot be said that there was no award, The most’ that 
could be said is that the award was liable to be set aside.” 

These observations of Sir Lawrence Jenkins cannot fittingly be 
applied to a case where the reference to arbitration is without juris- 
diction not having been assented to by all the parties interested in 
the suit for Rule 15 does not say that in this case also the award 
would require to be set amide, 


In the case of GAu/am Jilani v. Muhammed Hussain (a) stross is 
laid by their Lordships of the Judicial Committee on the proposi- 
tion that the “ agreement to refer and the application of the Court 
founded upon it must have the concurrence of all the parties 
concerned." 


(1) (1906) 1. L. R. 33 Calc. 399. 

(2) (1901) I. L, R. 29 Calc. 167 ; L. R. BLAS Ste 
(3) (1891) L. R. 18 I. À. $5; I. L, R. 13 All. 365. 
(3) (1886) 1. L, R AU. 548. 
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And it was therefore that in the case of Dooly Chand v, Mamuji 
Musaji (1) both Sir Lancelot Sanderson, C. J. and Sir Asutosh 
Mookerjep J. concurred in holding that if all the parties interested 
do not agree then the Court has no jurisdiction to make the order 
of reference and the order cf reference is invalid not only against 
those who have not agreed but also against those who have. In 
this case it was assumed that there was an appeal from a decree 
based on such an award under the Letters Patent and no objection 
was taken to the competency of the appeal, 

In the case of Fanindra v. Dwarka (2) Mr. Justice Chitty took 
the view that an appeal would lie where the .referance was not 
agreed by all parties and apparently this view was accepted by Mr. 
Justice Woodroffe and Mr. Justice Chatterjee as they heard the 
appeal from Mr, Justice Chitty’s decision on the merits, 

And lastly in Girija Nath Roy Chovdhry v. Kanai Lal 
Mitra (3) Mr. Justice Chatterjea and Mr. Justice Walmsley follow- 
ed the decision in the case of Pursidk Narain Singh (4). 

These are the authorities on which I held that an appeal would 
lie. z 
I fully recognise that there is divergence of judicial opinion on 
the point but so far ag this Court is concerned I think I am right in 
stating that there is & preponderance of judicial opinion in favour 
of the view I take. 


So far as the merits of the case are concerned I am in entire. 


agreement with my learned brother and feel that there is really no 
substance in the objection which was raised for the first time 
befére the lower appellate Court that the mothers of the minors 
who had been appointed their guardians-ad-litem had no authority 
to consent to the referencs to arbitration on behalf of their infant 
sons and this objection should never had been allowed by the 
Subordinate Judge below, 

Icannot say that I have found the question as regards the 
competency of the appeal to the lower appellate Court free from 


difficulty but after full consideration of the authorities of this Court ' 


I have come to the conclusion satisfactory at least to my own mind, 
In the case Durga Charan v, Ganga Dhar(s) I said that I felt my- 


self bound by preponderance of judicial opinion in our Court, and I, 


adhere to the opinion which I then entertained. 
A, T, M. Apfteal allowed, 


(1) (1916) 25 C. L. J. 339; 81°C. W. Ñ. 337. 
(a) (1919) a5 C. W, N, 832. (3) (917) $2 C. L. J. 339 
(4) (1905) 9 C. W. N. 873. (5y (1930) 34 C. W. N, 813, 
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APPEAL FROM ORIGINAL CIVIL. * 


Before Sir George Claus Rankin, Knight, Chief Justice, and 
Mr, Justice C, C, Ghose, 


THE TEA FINANCING SYNDICATE LD, 


^ 


V. 


CHANDRA KAMAL: BEZ BARUA.* . 


Limitatton—Limttation Act (1X ef 1908), Sch. 1. Ari. 85—Muiual, opin and 
current acconnt —Cross claim—Character of ttems—Reciprocal demands, 


Per Rankin, C. F.ı The applicability of article 85, Sch. I of the Limitation 
Act depends upon the character of the items brought to defendants credit on the 
other side of tho account, 


There must be cross clalms arising out of a course of dealing which evidences 
or is referable to an intention of set off. The phrase ‘reciprocal demands’ does 
not import that either party has made an actual demand in facti Satappa 
v. Annappa (1). 


Per C. C. Ghose, -F : There must bea mutua. credit founded on a subsis- 
ting debt on the other side, or an express or an. Implied agreement of each other. 
that neither party in. giving credit toths other relies on the debt which he has 
against him, there are. no mutual dealings ; in other words, each party must be 
able to say to the other at some time or other during the perlod of aocount ‘I 
have an account against you’ that is, not merely a shifting balance but recipro- 
city of dealing and the right to mutual demand which form the essential ingre- 
Gients of a mutual, qpen aad current account. 


An acconnt is open when the balance is not struck or though struck, is not 
accopted or acknowledged to be correct by the parties concerned ; and an accSunt 
is current when it has been going on as a continuous account between the parties. 
A running or continued account between two or more parties is an account cur 
rent, A shifting balance may bo a test of mutuality but its absenco is not a com 
clusive proof against mutuality ; Hirada v, Gadigi (1) referred to. 


Per Curiam: A dood of hypothecatlon dated the 3rd February, 1920 provi- 
ded in effect that the plaintiffs would make advances or grant other pecuniary 
accommodation to the defendant to an extent not exceeding Rs. 80000 to enable 
him to work and carry on the Bolon Tea Estate; but it was expressly stipulated 
by the deed that the advances would be made for so long and to such extent only 
as the plaintiffs in their discretion should think fit, and that the plaintiffs 
might dis@batinue then as and when they considered it expedient, with one month’s 
notice to the defendant, The defendant, by the deed, hypothecated to the plain- 
tiffs the eatire tea crop for the season 19s0 and tho produce thereof and agroed 


* Appeal from Original Decrea No. 78 of 1929, against the decree of Mr. 
Justice Page, dated the rath March, 1939, in Smit No, 568 of 1924. 
« (1) (1923) I, L. R. 47 Bom. 128. 
(3) (1871) 6 Mad, HAC, R. 142. 
*. 


Vor, LIL] HIGH COURT, 


to sepd and transmit tho sald toa as soon as it was manufactured and in a fit state 
for transmission to Calcutta to the plaintiffs in order that it might be sold ia 
"Calcutta by the plaíntifs by public auction and for such price as the plaintiffs 
might consider reas, nable, It was declared that until the tea should be recon- 
signed and transmitted, the defendant would hold the same in trust for the plain- 
tiffs and at the plaintiffs! absolute order and disposal, It was further agroed that 
the defendant's account in the plaintifs? books should be made up with Interest at 
g per cent per annum with half yearly rests and that all costs, charges and expon- 
ses Incurred by the plaintiffs ln connection with the security and the amount for 
the jimo being due to the plaintifs on the sald account should be repaid by the 
defendant*o the plaintiffs on demand, or, if no demand be made, withia one year 
from the date of the deed. 

Pursuant to this deed, the plaintiffs advanced moneys to the defendant, and 
recelved from him consignments of tea, proceeds of which after sale they credited 
to the defendant, Tho consignmsnt of tea sent by the defendant from Assam 
in Augest did not reach Calcrtta until December 1920, and was sold ia. dus 
coprae in February, 1931, the sale proceeds being recsived by the plaintiffs on the 
asth of that month. The plaintiffs In September, 1920, refused to continue 
to make further advances. 

Tho present sult was brought to recover Rs. 69942-I5-op with interest as 
balance of account on the sand February, 1924: 

Held, that the suit was not barred and article 85, Sch. I of the Limitation 
Act gorernod it. 

Watson v. Aga Mihedao Sherases (1) followed, 

That the account was a mutual, opoo and current account. 

Per Rankin, C. Y: That the account was open, because it was not stated, 
and it was running and corrent unti the sale of tht defendant's tea was concla- 
ded in the ordinary cours» of business. 

The plaintiff liability to account to the defendant for the proceeds of the 
tea sold by them was an independent obligation and the circumstance that 
they were expected and Intended to apply such sums as would be necessary 
ia liquidation of thelr advances did not mean that this was an account in which 
the obligations were all on ono side as distinct from an account in which there 
were crows claims or reciprocal demands. 

Shiva Gemia v. Fernandes (8) dissented from. 

That the right of the defendant to have credit for the sale proceeds accrued 
on the 35th February, 1921. 

Tha fact that the plaintifs had in September 1920 refused to continue to make 


farther advances did not take the case out of article 85, Sch. I of the Limitation - 


Act. 
Appeal by the Plaintiffs. 
Suit for realisation of money. bod 


G) (1874) Mac. I. À. 346. TE Pe M 
(2) (1910) L L.R, M“ Mad. gi. e i 


316 


Civit. , 


1930. 
weve? 


The Tea Financing 
Syndicate Ltd. 


19294 


March, 12, 


THE CALCUTTA LAW JOURNAL, (Vou, LII. 


The suit was practically dismissed by the trial Court by the 

following judgment ; . 

` Page, J:—This is a suit to recover Rs. 69,942-15 and interest 
thereon alleged to be due under an agreoment between the parties 
of the 3rd of February, 1920, as the balance of a mutual open 
and current account, 

The defendant does not pretend that he has not received from 
the plaintiffs the money for which he is being sued, but I do not 
conceive it to be my duty to pass any comment upon his corfiuct 
in relying upon the defence which has been urged before me, In 
this connexion I desire to cite and make my own the words of Lord 
Justice Fry in Reeres v. Bucher (x), I have not to determine 
whether the defence here set up is handsome or conscientious, but 
whether it is good in law, and. I am of opinion that it ia.” 

Now, the defence is that the claim is barred by limitation. 

The suit was brought on the aand February 1924, and therefore, 
unless the account in respect of which the claim is made was a 
mutual open and current account itis barred by limitation under 
article 59 of the Limltation Act, ` 

This suit originally was tried before my brother Buckland, and 
a decree was passed in favour of the plaintiffs for Rs, 909-7. Against 
that decree an appeal was preferred and the cate was remanded by 
an Appeal Bench because the learned trial Judge had decided the 
case solely upon the form of the account annexed to the plaint, 


: without taking into Constderation the agreement of the 3rd February 


1920 ; and it was ordered that the suit should be tried de wet». 

The Appeal Bench delivered judgment on the rsth of January 
1938, and on the 18th May the plaintiffa by petition applied 
for leave to amend the plaint with a view to alleging that after the 
18th September r920 the parties had agreed that the defendant 
should be given a further year from the 3rd of February rgar with- 
in which to pay off the loans advanced to him, That petition was 
rejected, 

Again at the retrial an application was made by the plaintiffs for 


‘an amendment of the plaint in order that it might be alleged that 
ifthis account was not à. mutual open and current account, and 


prima facie was time barred, there had been a part payment of the 
principal on the a5th February 192: which took the case out of 
the statute of Limitation. 

Having regard to order VII, rule 6 and to prevent any embarras- 
sment to the defendant in my discretton I bave refused to allow 
" Q0) 390 Q B. sry 


AE ag 


—_— 


Vor, LIL] HIGH COURT. 


such an amenduient of the plaint, The issue to be determined, 

, therefore, is, whether the accoynt which is the foundation of the 
claim is governed by article 85 of the Limitation Act, which 
runs as" follows :— , 

* For the balance due on a mutual opsn and current account 
where there have been reciprocal demands between the parties, 3 
years from the close of the year in which the last item admitted or 
proved is entered in the account, such year to be computed as in the 
aacount,” 

Now, the last item in the account is a credit item in favour 
of the defendant of r103-11-5 on the esth February 1931 ic, 
within 3 years before the suit was filed. But, what isa mutual 
open and current account where there have been reciprocal 
demands" within the meaning of article 8s. At the trial a number 
of authorities were cited for the purpose of showing that an account 
in one particular form or another came within the ambit of article 
85. But an authority is only of value for the principle of law to be 
extracted from it, and when once the principle is- understood it 
tends to confuse the issue for the Court to consider the special 
facts of other cases instead of concentraling its attention upon 
the facts of the particular case to be determined, 

The meaning of a mutual account was stated with singular 
clarity by Vice-Chancellor Turner in Phillips v. Phillips (:) and 
no better explanation of the meaning of the term “ mutual account” 
is I think to ba found in any of the atthorities, “I understand 
a mutual account to mean, not merely where .one of two parties 
hag received money and paid it on account of the other, but where 
each of two parties has received and paid on the other’s account, I 
take the reason of that distinction to be that, in the case of proceed- 
ings at law, where each oftwo parties has received and paid 
on account of the other, what would have to be recovered would 
be the balance of the two accounts ; and the party plaintiff would 
be required to prove, not merely that the other party had received 
money on his account, but also to enter into evidence of his own 
receipts and payments, a position of the case, which, to say the least, 
would be difficult to be dealt with at law, Where one party has 
merely received and paid monies on account of the other it becomes 
a simplo case, The party plaintiff has to prove that the monies 
have been received, and the other party has to prove his payments, 
The question is only as to the receipts on one side and the payments 
on the other, and it is a more question of set off; but it is other- 
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wise where each party has received and puid.” [see also rada 
Basippa v. Gadigi Muddappa (x); Vels Pillai v, Ghose Mahomed(a); 
Ram Pershad am d Another v, Harbans Singh and othirs (3); Shivt 
Gowda and others v. Fernandes and others (4)]. 

A perusal of the account annexed to the plaint by itself would 
lead to the corclusion that it is nota “mutual open and current 
account where there have been reciprocal demands between the 
parties", It is an account of payments made and received by the 
plaintiffs alone, and does not purport to refer to any receipt# or 
payments by the defendant on the plaintiff! account, The terms 
of the agreement of ard February 19:0, in my opinion lead to the 
same conclution, To my mind it is clear that the object and effect 
of that agreement was to create a security for the repayment of any 
sums which might be advanced by the plaintiffs up to Rs, 80000 by 
the hypothecation of the tea crop for the current year in which the 
advances were to bs made. It appears that the defendant was anxious 
to obtain financial assistanca in order to exploit the resources 
of his tea garden during the year 1920-21, and approached the 
plaintiffs with that object in view. It was for this purpose that the 
agreement of the 3rd February 1920 was entered into, It is an 
agreement whereby the plaintiffs agreed to accommodate the defen- 
dant to an extent not exceeding Rs. 80009 subject inter alia ta the 
condition that "advances will be made for so long and to such extent 
only as you shall under the condition and circumstances of my 
gardens and crop in your discretion think fit, and that you may dis- 
continue them as and whenever you consider expedient under such 
condition and circumstances with one month's notice to mo, « 

It was agreed that the defendant's account in the plaintiffs’ 
books should bear interest at 9 per cent. per annum with half yearly 
rests and incidental charges, and the amount for the time being due 
to you on the said account will be repaid by me to you on. demand, 
or if no demand be made within one year from the date hereof," 

The security was created by  hypothecation of the entire tea 
crop and produce of the garden, and the defendant agreed to 
“ send and transmit the said tea to Calcutta to you for the purpose 
of same being sold in Calcutta by public auction for such price as 
you may consider reasonable.” Provision was also made to enable 
the plaintiffs to take steps by seizure of the crop or otherwise to 
protect their security if the defendant did not hold or transmit the 
the crop to the plaintiff pursuant to the agreement, On the. r8th 


(2) (3871) 6 Mad. H. C, R. 14a. (a) (1893) I. L. R, 17 Mad, 293. 
(3) (1907) 6 C. L.J 14. (4) (19:0) 1. L. R. 34 Mad. 514. 


Vor. LÍT.] drda court. 


Septdmber 1920 the plaintiffs gave notice under the agreement, as 
fhoy were entitled to do, demanding repayment of the advances 
made up till that date “with interest thereon within 7 days 
from date, otherwise we shall take such steps to realise same 
as advised by our solicitors,” 

Tt appears from the account, and it is net now disputed by the 
defendant, that after the 18th September 19:0 certain sums were 
debited against him in the account as having been paid under the 
agreement by the plaintiffs, and it was proved by oral eviderce 
before me that on the a3th December 1920 and the asth February 
1921 two sums of Re, 999-1r-11 and Rs, :103-11.5, being the sale 
proceeds of tea transmitted by the defendant to the plaintiffs under 
the agreement, were received by the plaintiffs, 

Inmy opinion upon the evidence adduced at the trial this 
account was not "a mutual open or current account where there 
have been reciprocal demands between the parties? within article 
85 of the Limitation Act. To my mind the’ gccount and the agree- 
ment upon which it was based provided for a loan by the plaintiffs 
to the defendant to be discharged pro tanto by the proceeds of tea 
transmitted by the defendant to the plaintiffs under the agreement, 
and the account is what it purports to be, namely, an account of 
monies paid and received by the plaintiffs on the defendants behalf, 
and “where one party.has merely received and paid moneys on 
account of the other it becomes a simple case” (1) (per Vice- 
Chancellor Turner) JPAUAgs v. Phillips (1). . 

I invited learned Counsel for the plaintiffs more than once to 
state whether there was any period of time after the agreement was 
entered into during which the defendant was ina position to say to 
the plaintiffs—' I have an account against you," and the only 
&rswerthat I received was that, inasmuch as the sales by the 
plaintiffs must be by public auction the defendant was entitled to 
claim that the plaintiffs should satisfy bim that the tea had duly 
been sold by public auction. But that is no evidence of a mutual 
account, Ths sgreement provided that the defendant should not 
be entitled to challenge the quantum of the proceeds of the sales, 
and the right to call upon the plaintiffs to satisfy the defendant that 
the sales had been by public auction is one thing, it is quite another 
that the defendant should be in a position to say that having receiv- 
ed and made payments on behalf of the plaintiffs he was entitled to 
demand from the plaintiff payment of the balance due from the 
plaintiffs to him in respect of such receipts and payments, In my 
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opinion, the account in suit was not a mutual account, indeedp it 
was not pretended that the account was one in which there had been » 
reciprocal demands made bstween the parties, for there, was no 
evidence and no argument to the effect that the defendant had ever 
made or was in a position to make any sqrt of demand whatever 
upon the plaintiffs in respect of this transaction. In my opinion, the 
claim in the present case is & claim for money lent under an agree- 
ment that it shall be repaid on demand, and inasmuch as the 
demand was made on the 18th September 1920 the suit is, barred 
by limitation, Itis not uninteresting, although in no way dol 
base my judgment upon it, to recall that on the rst June 1928 
after the application for the amendment of the plaint had been 
dismissed the present plaintiffs became the assignees from the 
Indian Planters Agency Co, Ltd, of all their rights against the 
defendant in respect of the agreemsnt of the 3rd February r920 for a 
consideration of Rs, 5009, which,however, according to the oral testi- 
mony at the trial it so happens has not yet been paid. Learned 
Counsel on behalf of the plaintiffs further urged that even if the 
accouct was not a mutual open and current account within article 
85 the demand of the 18th September 1920 was not to be regarded 
as putting an end to the account, and in support of his contention 
he referred to subsequent entries of payments appearing in the 
account as having been made on behalf of the defendant by the 
plaintiffs, But theje was no evidence and there was no 
argument to the effect that these subsequent payments were made 
under the agreement at the request or with the assent of the 
defendant. In my opinion, the plaintiffs are entitled to recewe 
no more than the amount decreed by my brother Buckland at the 
first hearing, namely, Ra. gog-7, and there will be a decree for that 
amount in favour of the plaintiffs. 

As regards costs, this suit is governed by Section 22 of the 
Presidency Small Cause Courts Act (Act XV of 1882), In Chan 
danmull Kamoria v, Debt Chand and others, (1) I held that the 
question whether the suit was cognizable by the Small Cause 
Court by reason of the amount or value of the subject matter 
depended upon the amount or value claimed by the plaintiff and 
set out in the plaint, I observed that, in my opinion, “it is not 
to be supposed that the legislature intended ex post facto to penalise 
a plaintiff because he had failed to guess correctly which was the 
proper Court in which to launch his suit.” I still am of 
opinion that the construction that I then put upon section sa 
wis a reasonable pand possible’ one [see per Imam, J, in 

(1) (3923) T. L, R. $1 Calc, 62. ' 


: Vou LIT] HIGH COURT, 

Swkusiri Ghose v. Gopi Mohan Goswami (1)] In that case, 
however, my attention was not drawn to the decision of a Divi- 
sional Bench of this Court (Maclean, C. J, Macpherson and 
Trevelyan, JJ.) in Jswai? Arif v. Leslie (2), in which their Lord- 
ships determined that Section 23 is applicable to cases where the 
sum decreed is within the amount cognizable by the Presidency 
Small Causes Court, My decision in C&amdammw// Kanoria v. 
Debi Chand and others (3) is, I think, inconsistent with Zswai/ Arif 
v. eslis (a) which is binding upon me, to take this opportunity 
of stating that the construction which .I put upon Section as in 
Chandammals case (3) was not in accordance with the ratio 
decddendi of Ismail Arif v. Leslie, (a) and cannot be regarded as 
stating correctly the law, [see also Sárídham v. Gordhandas, (4)] 
and per Buckland, J. in suit No, 1657 of 1922; and per Costello, J., 
in Rameswar Prosad v, Ramapada Ghost, (5) 


In the present case, the plaintiffs have recovered Rs, 909-7 ` 


but, in my opinion, the case was a fit one to be brought jn the 
High Court, and the plaintiff is entitled to a decree for that 
amount with costs on the scale that is appropriate to suits in 
this Court in which sums under Rs, 1,000 are recovered, 


- Such costs will be awarded to the plaintiff up to the date of the 


decree passed by my brother Buckland on the and December, 
1926. Tho costs incurred thereafter by reason of the appeal and 
the re-trial, in my opinion, have all been thrown away by reason of 
the fact that the plaintiffs at the retrial ‘have recovered the same 
amount as was decreed in their favour at the first trial, and all the 
coms incurred after the date of the decree of my brother Buckland 
both in respect of the appeal and of the re-hearing must be paid 
by the plaintiffs to the defendent on scale No, s, including any 
reserved costs, and the costs of the commission which have been 
incurred since the date of the decree in the first trial, 

Against this decision, the plaintiff appealed, 

- Dr. S. C. Basak and Mr. A, C. Gu pia for the Appellant, 

Messrs, N, N. Sirkar ( PME and N. C. Chatterjee 

for the si NER 
C, A. Y, 

The following fianu were delivered : 

Rankin, C. J.,~-This suit was brought so long ago as 1924 by 
a company—the Planters Agency Co, Ltd., against the defendant, 


(1) (1915) I. L, R. 43 Cale. 199- (s) (1896) I. L. R. 24 Calc. 399. 
(3) (1923) I. L. R. 51 Calc. 62. (4) (1901) 1. L. R.36 Bom. 233. 
- (5) (1938) 31 C., W. N. 684. . 
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Bezboruah, the proprietor of a Tea Estate in Assam called the 
Boloma Tea Estate. Pending suit the plaintiff company assigned « 
its interest to tha Tea Financing Syndicate Ltd, which has been 
substituted as plaintiff, but this assignment may for the present 
purpose be ignored, 

The suit is brought upon a deed of hypothecation dated the 
3rd February, 1920. This deed in effect provided that the plain-e 
tiffs would make advances or grant other pecuniary accommodation 
to the defendant to an extent not exceeding Rs, 80,000 to, enaBle 
him to work and carry on the Boloma Tea Estate ; but it was 


-expréssly stipulated by the concluding words of the deed that 


advances would bs made for so long and to such extent only as 
the plaintiffs in their discretion should think fit, and that the 
plaintiffs might discontinue them as and when they considered it 
expedient, with one month's notice to the defendant. The defen-. 
dant, by the deed, bypothecated to the plaintifs the entire tea 
crop for the season i910 and the produce thereof and agreed to 
send and transmit the said tea as soon as it was manufactured 
and in a fit state for transmission to Calcutta to the plaintiffs in 
order that it might be sold in Calcutta by the plaintiffs by public 
auction and for such price as the plaintiffs might consider reason- 
able, It was declared that until the tea should be ao consigned 
and transmitted, the defendant would hold the same in trust for the 
plaintiffs and at the plajntiffy’ absolute order and disposal, It was 
further agreed thaj the defendant's account in the plaintiff.’ books 
should be made up with interest at 9 per cent per annum with half 
yearly rests and that all costs, charges and expenses incurred by 
the plaintiffs in connection with the security and the amount for the 
time being due to the plaintiffs on the said account should be repaid 
by the defendant to the plaintiffs on demand or, if no demand be 
made, within one year from the date of the deed, 


The plaintiffs allege that pursuant to this deed, they advanced 
moneys to the defendant and recsived from him consignments of 
ten, proceeds of which after sale they credited to the defendant; 
and that these dealings were carried on on & mutual open and 
current account with the defendant, commencing from the grd 
February, 1920 and ending on the goth of June, rgar. The suit 
is brought for some Rs, 70,000 as balance of this account, 

The defendant, by his written statement, sets up a claim, 
apparently by way of equitable set-off for damages for the plaintiffs’ 
refusal to advance to him the full sum of Rs. 80,000 mentioned in 
the deed. This part ef the defence has been abandoned, In addi- 


Vor, LII.] HIGH COURT, 


tiof, the defendant denies that hls account with the plaintiffs was 

* a mutual open and current account, He also denies that it ended 
on the goth of June, 1921 and says thar the last advance made 
by the plaintiff was oo the rath September, 1920 and that the 
last consignment of tea was sent about the last week of August, 
1930, Tho defendant further denies the correctness of the account 
“annexed to the plaint and pleads that the plaintiffs’ claim is barred 
by limitation, 

" The main point in the case is whether or not the plaintiffs' 
claim in view of Article 85 of the Schedule to the Limitation Act, 
1908, is barred—save as regards the sum of Rs. 909-7, being 
the amount of six items in the account which represent amounts 
debited to the defendant within three years before suit, namely 
between February and June, 1931. 


It is to be observed that the suit as framed is founded upon an 
agreement between the parties contained in the deed of the 3rd of 
February, rgao and that no further or other agreement is pleaded. 
The correspondence put in evidence at the trial comprises & letter 
from the plaintiffs to the defendant, dated the 17th January, 1920 
proposing certain terms; the next letter disclosed 1s a letter from 
tha defendant to the plaintiffs, dated the 28th of that month and 
referring, not to the letter of the 17th but to another letter of the 
astrd. It stated that the plaintiff,’ offer “ to undertake the work 
of financing my Boloma Tea Estate umder"the usual terms for 
season 1920" was accepted and it asked that ihe letter hypo- 
thecation be sent for the defendant's signature; it further 
stated that the defendant had gone through the draft of the 
hypothecation bond forwarded to him and desired the words 
‘at public auction’ to be added in the place where they now appear. 
It is clear that this letter does not purport to be an acceptance of 
the offer contained in the letter of the 17th of Janugry and that if 
the plaintifs do not succeed upon the deed of hypothecation, they 
have’ neither pleaded nor proved any further contract to which 
they could have recourse, The letter—No. 573—of ths a3rd 
January wss an important letter and was not disclosed. It had 
been subsequently referrel to ia the correspondence between 
the parties (cf, letter dated  a8th-:9th June  :9ao from the 
plaintiffs to the defendant) and as it dealt with the question whether 
the plaintiffs should ind the money necessary to discharge tho 
debit balance: due to the National Agency Company who had 
acted as financiers to the defendant for the preceding season, it 
was wellinthe mind of the plaintifs. A cÓpy—properiy, num- 
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bered and in the proper place—is in the plaintiff; letter book, but 
it was not disclosed ; it was not produced at the trial and it does" 
not appear to have been referred to at the trial, - d 
Leaving this matter for the moment, I came to the transactions 
of the parties under the contract. The defendant proceeds to draw 
upon the plaintiff) for substantial sums required by him for the 
purposes of his Tea Estate and the plaintiffs to make provision for 
his drafts, The Rs, 80,000 mentioned in the deed of hypothera- 
tion was a sum which had been fixed upon after an examin#tion by 
the plaintiffs of the defendant’s estimate of the sums which his gar- 
den would require and the sums which it could be relied upon to 
produce by the sale of tea, The plaintiffs, on oth April r9a0 intimate 
that the market has become very unsteady and that if this condi- 
tion continues they may be compelled to ask the defendant to 
reduce his estimated drafts, On the roth of the same month the 
defendant writes to explain that he had himself been placing orders 
with suppliers for various stores and on the aand the plaintiffs refer 
him to the letter of the ryth of January r920 and say that by that 
letter they asked for a commission of 2 per cant for the supply of 
stores and thatto this the defendant had agreed, Accordingly 
they object to his purchasing in his own requirements and 
say that they have organised a stores department in order to exer- 
cise proper check and control over the supply of stores to their 
various gardens and dbns&tuents, To this the defendant, on the 
39th of April, replies that he understands that all stores should be 
ordered through the plaintiffs or commission will be payable to 
the plaintiffs ; that he does not mind for small matters and is willing 
to pay them commission on the gooda that he has ordered for him- 
self, The plaintiffs on the ard of May write that they do not want 
any commisann from him on stores which have noi been supplied 
by them and say “ As Agents, ia it not desirable that your enquiries 
should come to us?” About this tims the previous agents begin 
to press for settlsment of the balance due to them, The plaintiffs 
remind the defendant that he was to manage this matter for him- 
self and though the defendant, in Juae asked the plaintiffs to find at 
least Rs, 10,000 for this purpose, the plaintiffs by their letter 
of the a8th-sgth June, to which I have already referred, refused, 
By the 1:th June the plaintiffs are writing to the defendant that he 
is only manufacturing a small quantity of tea that in view of the 
abnormal condition of the trade, they have fixed Rs, 25 .per maund 
«s the price at which the advances will be made, 'They say that 
the defendant has drawn Ra, 37,000 and is to regulate his fytyre 
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drawtogs accordingly. Oa the 8th of July the plaintiffs complain. — * Civils 
that they find little or no attempt on the defendant's’ part to 1940. 
curtail expenditure, bis drawings having amounted to Rs, 40,404. aed 


oe a Tho Toa Financing 
On the sand July the plaintiffs complain of the quality of the Syndicate Ltd. 


tea of which samples had been sent by the defendant for the pur- 
pose of obtaining brokers report thereon. They complain that 
fhey are not getting the weekly crop return and samples at the Rankin, C. 5. 
end of every week and threaten to stop further advances and to = 
ask for the return of their money if these conditions are not complied 
with. Oa the 6th of August the plaintiffs say that they have fixed 
the limit of over-draft at Rs. 48,000, that Rs, 45,000 had been 
advanced and that, unless the defendant puts them in sufficient 
funds they will not be able to protect his latest draft, Oa or about 
the roth of August there is a letter which shows that the defendant 
is forwarding a consignment of tea to the plaintiffs, This consign 
ment may be identified as Invoics No, r and it appears to have 
consisted of 73 chests, This tea does not seem to. bave arrived 
in Port at Calcutta until the 3rd week of December. Oa the rath 
of August (as appears from the letter of the 14th), the defendan: had 
a conversation with the representative of the plaintiffs who agreed 
to advance him a further Rs, 6000 for the next four montbs at the 
rate of Rs, 1,500 per month. Inthe meantime samples of tea com- 
prised io Invoice No. 1 had bsen submitted to the brokers and the 
average valuation given turned out to be only 4 annas to 6 annas 
per pouad—a most disappointing figuré, the hasis on which the 
Rs, 80,000 had been fixad being 9 annas per pound. This is men- 
tibned by the plaintiffs in thelr letter of the 17th August and on 
the roth they refer to their promise to furnish the defendant with 
Rs, 1,500 cach month towards the garden expenditure and state 
that if they are to make farther advances the defendant must place 
them in funds, They refer to a bill of Messrs R, D. Mukherjee and 
Co., Forwarding Agents and say that unless they receive a remittance, 
they will be obliged to refer this firm to the defendant for payment. 
Notwithstanding a long letter of protest from the defendant, the 
plaintiffs repeat this attitude with reference to the bills of R, D, 
Mukherjee and Co, Octavious Stes! & Co, and K. C. Dutta & 
Co., for stores and materials supplied to tha defendant, At the end 7 
of August and beginning of September the plaintiffs definitely refuse 

to hand over the defendant's drafts and begin to demand remittances 

to enable them to settle various bills thet are coming in on the i 
defendant's account, "The'defendant writes letters of protest and " 

on the roth of September the account, as ng sued upon, is Sent ,P « 
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to bim made up to the end of June 1930 showing a debit balance 
of Rs, 39, 258, The defendant ia asked to confirm this account by - 
return of post but does not do so. The defendant on tha 13th of 
September protests that if he had sufficient funds to work the pro- 
perty, he would not have entered into the hypothecation of his crop 
"thereby letting you enjoy the Commission, interest etc’, O1 the 
15th of September the plaintifs say that they have allowed him 
Rs. 1,500 per month but that if hs is notio a position to pay the 
pending bills, the plaintiffs will settle them and the amoynts fhus 
paid will go in reducing the limit of the advances. payable, They 
say that the debt will not bs cleared up even if the season's. crop: is 
sold at a fair price and that “even if your property puts in 1600 mds, 
of crops which is still doubtful, what commission shall we earn onit ? 
You cannot expect to raise money at this market at g per cant per 
annum," About this time absence of money had produced a 
crisis at the garden. Coolies were starving and others were abs- 
conding. Accordingly, on the 18th September, the plaintiffs having 
received telegrams from gardan Manager and letters from the 
defendant, showing that the defendant was unable with his own 
money to keep the property going, give notice to the defendant 
under the agreement coatained ia the deed of bypothecation to pay 


- back the advances made together with interest thereon within 7 days 


from the date of the notice, The defendant on the goth September 
blames the plaintiffs for having damaged his property by stopping 
finance and says that he if going to dispose of the necessary quantity 
of tea in local sales in order to meet the garden expenditure for 
the remainder of the season. He further says that he proposos'to 
repay the money advanced by instalments after deducting the: loss. 
that has accrued to the garden through the plaintiff’ fault. . In 
December the first consignment of tea sent by the defendant to the 
plaintiffs, is sold by the brokers and the defendant's account'is 
credited on the 28th with the sum of Rs, 995-113-114 in respect 
thereof, It is also debited with a certain amount of commission 
which is not calculated at a per cent but at some other figure how 
this figure was arrived at we do not know. Atthe end of the year 
the plaintiffs debited the defendant in the account with various 
substantial payments made to forwarding agents and other persons 
on the defendant's account, They also debited an item of Rs, 106 


, on account of inspection expenses of Mr, Karim, an agent who had 


beon sent by them secretly to inspect the Boloma Tea Estate In the 
guise of a visitor (See letters of the'rsth and 27th September 


_ 110). ° 
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The consignment of tea (invoice No. 1), which had been des- 
Patched in August and which arrived in December was sold by ths 
brokers on the sth of February rgar and the proceeds were remit- 
ted to the plaintiffs on or about the asth February (Ex, Has), This 
amounted to Rs, 1103-11-5 which were credited to the defendant 
by the plaintiffs on the asth of February 1921, The plaintiffs again 
debited the defendant with commission but not at the rate of 2 
per cent, In June of that year they paid certain bills of various 
agents and suppliers on the defendant's account, These items are 
within three years of suit and judgment has been recovered for 
them. Whether the plaintiffs were personally liable to pay thosa 
bills is by no means clear ; norisit shown that at the time they 
paid the bills and debited the defendant, they did so at the express 
request or with the express consent of the defendant. : 

The learned Judge has held that the dealings between the parties 
were not dealings upon a mutual open and current account so as, 
to come within Article 85 of the Schedule to the Limitation Act. 
He has proceeded upon certain observations of Vice-Chancellor 
Turner in Phiips v. Philligs (1) " I. understand. a mutual account 
to mean not merely where one of two parties has received money 
and paid it on account of the other, but where each of two parties 
has received and paid on the others account", It may, I think, 
be conceded at once that if this is the conclusive test, the plaintiffs 
cannot claim to show that the test is satisfied. , The defendant did 
notreceive money on account of the plaintiffs and pay money 
on the plaintifs’ account, The learned Judge says that all 
thaf has happened is that moneys have been paid and received by 
the plaintiffs on the defendant's behalf, Accordingly in his view 
the claim in the present case is for money lent under an agreement 
that it shall be repaid on demand and the Article applicable is 
Article 59 of the Schedule to the Limitation Act: thus the plain- 
tifs are entitled to recover no more than the sum of Rs, 907-7 
being the amounts paid by the plaintiffs on the defendant's behalf 
within three years of guit, 

On this appeal it was contended before us that the dictum of 
Vice-Chancellor Turner upon which the learned Judge relies is 
by no means conclusive as an interpretation of Article 85. Reli- 
ance has been placed upon Hirada v, Gadigi (a) where Holloway, 
A. C. J., dealing with section 8 of Limitation Act of 1859 gave a 
definition of mutual dealings which has often been referred to 
and accepted as correct both under that Act and under the subse. 


(1) (1852) 9 Hare 471 (473) (a) (1871) 6 Mat, H. C. R., 142. 
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quent Limitation Acts: “To be mutual there must be transachions 
on each side creating independent obligations on the other ande 
not merely transactions which create obligations on one side those 
on the other being merely complete or partial discharges of such 
obligations," It has further been urged that-in the case of Watson 
v. Ags Mehedes Shsrnsee (1) we have a decision of the Privy 
Council in which the aime section was applied to a case which 
their Lordships described as the ordinary course of dealing between 
principal and agent. Currie & Co,, advanced on account pf thir 
principal money on the one hand, on the other hand they received 
all the timber sent down from the forest to them for the purpose 
of sale sold by them. In the judgment delivered by Sir James 
Colville, it was held “that the account was one continuous 
account between principal and agent with debits and credits on 
each side of it and that the contract was to pay the balance of that 
account when it should be struck” and that the case therefore 
fell within the 8th section of Act XIV of 1859, there being several 
items which brought the mutual dealings down to March or May 
of 1868. Upon similar facts the same result has baer arrived at 
under the subsequent statutes of limitation—S, Afawdou! Mal v.. 
K. Kottayya (a) ( Wallis, J.) ; Ratanchand v. Asa Singh (3) (Scott 
Smith, J.) ; Madhav v. Jairam (4) ; Abiul Hag v. Skemfi Ram (5). 
For this purpose it was pressed upon us that the plaintiffs in this 
case were described ag the agents of the defendant and we are 
asked to hold what.they were selling the tea of the defendant as 
his agents and had stipulated for a commission of two per cent, 
in returm for their services, Accordingly it was contendtd 
that this case must be decided on the reasoning of Wallis, J. 
in the case to which I have referred: "Here we have on the, one 
side existing between the plaintiff and defendant the relation 
of creditor and debtor, the plaintiff having advanced money, to the 
defendant. and on the other side we have the relation between the 
defendant and the plaintiff of principal and agent, the defendant 
having sent his goods to the plaintiff to sell for him, Therefore, 
applying the test which has invariably been laid down, there was 
an independent obligation on each side such as has been held 
sufficient to satisfy Article 85 of the Schedule to the Limitation 
Act of 1877.” ' S p 

For the respondent it has been. contended in reply that no 


(1) (1874), 1 Mac. I, A 346. . * 
e (a) (1913) 31 I. C. z09-..—————, (9) (1929) 59 I. C, 669. 
(4) (1931) 23 Bom-L. R. $40. — > (5) (1922) 1 L C339. - 
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casteof agency was made in the plaint; that no such question was 


*raised at the trial; that the letter of the 17th January, 1930 is no 


contract between the plaintiffs and the defendant; that thera.is no’ 


proof that. the defendant ever agreed to pay the commission of 


two per cent, or any other sum to ‘the plaintiffs for selling their’ | 


tea; that the case must bs dealt with entirely upon the footiog 
ef the hypothecation deed of the 3rd February, 1920, on which 
footing the decisions of which I have referred bacoma inapplicable, 
It ‘was fprther contended on behalf of the defendant that even if 
Artjcle. 85 be applicable to the case, the account between the 
parties ceased to be mutual, open and current when in September, 
1920 the plaintiffs refused to make any further advances and 
demanded payment of the balance then duo by their letter on the 
18th of September, So that the suit, not having been brought 
until the aand February, 1924 1s not saved by Article 85. 


As thè result of certain observations made by this Bench upon 
the omission from the correspondende of the letter No. 543, -dated 
thé s3rd January, 1920, the plaintiffs, at, the conclusion of the 
hearing of ‘this appeal, produced their letter book with a -copy 
thereof, Counsel for the defendant frankly stated that he could 
not and did not desire to dispute that the copy was a ‘correct copy 
of the document sent to his client but that he objected to its being 
received in evidence at. that stage. . As this letter merely says 
that thé proposal to -finance'the defenganvs estate is ‘ton our 
usual terms” and as-there is no evidence of what the plaintiffi’ 
usual terms may have been ; the letter itself does riot take-us any 
further, Mr, Gupta for the plaintiffs asked leave to put in a-copy 
of the letter and further.asked leave to adduce additional evidence 
for the purpose of ahowing that one of the terms arranged between 
the parties was that the sale of the defendant's tea should be 
made by the plaintiffs as his agents and for a commission, In 
Teserving judgment, :we stated that we would receive the letter iri 
evidence bit that we would consider upon what terms it should 
be recéived and whether or not either party should be given ar 
opportunity to adduce additional evidence. 

' ‘Tt appears to me upon consideration that the plaintiffs’ case 
must stand or fall by the deed of hypothecation, dated the 3rd Fé- 
bruary, 1980, We are not for the present purpose concerned with 
the terms upon-which the plaintiffs were’ willing to grant accommo- 
dation other than advances to the defondant, The deed itself . shows 
that the plaintiffs were to make advances; it further shows thgt 
the defendant waa to have an account in the Books of ‘the plain- 
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tiffs; the advances were to be made from time to time andthe 
account was to be made up with half yearly rests, Prima facie’ 
therefore there was to be a current account which was to eonsist, 
as regards one side, of entries which represented advances made 
from time to time by the plaintiffs to the defendant. The applica- 
bility of Article 85 of the Schedule to the Limitation Act depends 
upon the character of the items brought to defendant's credit on* 
the other side of the account, These items are only two in 
number and represent the sale price received from the brekers of 
the tea sent to the plaintiffs by the defendant, In ascertaining the: 
character of these items, it is impossible to go behind or beyond the 
deed of the 3rd of February, This deed shows that its object 
was to give security to the plaintifs. The defendant engages to 
transmit the tea because otherwise the mere arrangement that the 
defendant would employ the plaintiffs for the purpose of selling 
his tea might leave in the defendant or perhaps on creditors of 
the defendant an option whether or not the plaintiffs had any real 
security. The agreement that the defendant wotild hold the tea 
in trust for the plaintifs until it should be sent has the same 
obvious purpose, The arrangement insisted upon: by the defen- 
dant that the tea should be sold by public auction shows that the 
tea is not to be the plaintiffs’ tea but is to be tea sold on defen- 
dant’s account, The transaction is certainly a transaction of 
mortgage but it is a transaction of mortgage to be worked oat by the 
plaintiffs being ensured that all the tea would be sent to them, that 
they would act as consignees for sale and would from time to time 
credit the price thereof to the defendant in their books, In thése 
circumstarces I have some difficulty in seeing that it matters for 
the present purpose whether the plaintiffs are agents for sale and 
entitled as such to charge the defendant with commission, They. 
are clearly persons to whom the tea was sent in order that it 
might be sold by them from time to time in the ordinary course of 
business and in order that the price thereof when received by them 
might be credited to the defendant, I find it difficult to think 
that the applicability -of Article 85 depends upon the question 
whether the relationship between the defendant and the plaintiffs 
for this purpose should be described as that of principal and agent 
or must be described as thar of consignee and consignor, 

. "The observations of Vice-Chancellor Turner in P4i//igs v, Phil- 
Ags (1) (supra) upon which the learned Judge has proceeded have 
not seldom been quoted in Indian Cases with reference to the 


() (1853) 9 Hare m. 
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constuction of Article 85, But the Vice-Chancellor was dealing 
With no such question but with the question whether the plaintiff 
in that oase should be left to prosecute his action at law or should 
be allowed to coma to a Court of Equity with his suit for an 
account, The decision itself appears to have bsen considered 
doubtful; but in any case the phrase ‘mutuil account’ was used 
by the Vice-Chancellor in a sense appropriate to distinguish cares 
in which the plaintiff bad an effective remedy at law from cases 
which would be difficult to be dealt with at law, This is clear 
from his language—" I take the reason of that distinction to be,” 
If English cases are to be relied upon for the construction 
of Article 85, it seems desirable that we should refer to cases 
. which are more directly connected with the present subject 
matter, In the leading case in Iadia——Hirada’s case (1)—Hollo- 
way A, C. J. considered that the meaning of Clause 8 of the Act 
of 1859 was in accordance with the construction which Lord 
Hardwicke in 1751 [Webber v. Liddell(a)| had put upon the 
exception as regards merchants’ accounts in the Statute of James. 
He adds " The provision had been found so mischievous in Eng- 
land that it was abolished by section 9 of the Mercantile Amend- 
ment Act, A slight consideration of the circumstances of this 
country would have effectually prevanted its introduction here 
even without the lessons. of that experience," Now, the exception 
in the Statute of James was for long the sudjegt of much difference 
of opinion and it would be profitless fo discuss it here, Tho 
view ultimately adopted was that the exception referred only to 
Cdmmon Law actions of account and perhaps to actions on 
the case for not accounting, and had no application to actions 
for goods sold and delivered or for money lent, which by their form 
were really inconsistent with a claim that what was due from 
the defendant to the plaintiff was a balance only [Zwgüs v, 
Haigh (3); Cottam v, Partridge (4)]. The Statute of James was long 
before the Statutes of Set Of (George II Caps, 2 and 8). On the 
other hand it was ultimately held, contrary to Lord Hardwicke’s 


view, that if the case came within the exception, time did not — 


run at all against the plaintiff, This must be taken to have been 
settled by the case of Robinson v. Alexander (s) in the House of 


Lords, 
' This line of cases may be put upon one side, But before Lord 


(1) (1871) 6 Mad. H, C. R, rag. (3) (1751) 2 Ves. 400. 
(3) (1841) 8 M, & W. 777. (4) (1842) 4 M. & Gr. a71. 
(5) (1834) 1 CL, & F. 717. e 
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Tenderden’s Act of 1828 requiring acknowledgments to be in writ- 
ing, the Courts had by judicial interpretation of the Statute of* 
James, givan to acknowledgments and part payment, the -affect of 
& new starting point for the period of limitation, Some light upon 
the principle which the Indian Act of 1859 applied to merchants’ 
accounts and which later statutes of limitation applied quite ‘gene- 
raly isto be found in the following cases which the Indian legis 
lature in 1859 and later may be taken to have had well in mind.. 
I refer firstly to the case of Catling v. Shoulding (1). The "plaintiffs 
were executors of an attorney and the defendants were tallow. 
Chandlers, . The attorney was the landlord of their-house or shop 
and their rent was £22 a year. For some g years before the 
attorney's death the defendants had not paid rent but had been 
supplying the attorney with various articles by way of set off, The 
balance due to the attorney at his death was about £170.. When 
the suit was brought only the last half year's arrears of rent and 
only one or two of the last articles of the defendants’ bills were 
within six years. The suit was nọt a suit for an account and had 
no connection with the exception to the Statute of James, - being a 
suit for use and occupation of the house, The argument of Le 
Blance Sergeant was accepted by Lord Kenyon and cannot be:bet- 
tered as a statement of principle.,“ It has long been decided that a 
promise either express or implied within six years from the issuing 
of-the writ will avoid | the limitation of the statute although the 
original cause of action wuld otherwise have been barred.- Now 
where there is an open unliquidated account between the parties, 
there is evidence of sucha promise because the credit is given 
on either side on the faith of such account and every new transac- 
tion amounts to an implied acknowledgment of the prior existing 
debt, each article on the account on one side being equivalent to a 
part payment of the bill on the other and promise to pay the 
balance.” And Lord Kenyon said “ Here are mutual items of 
account and I take it to have been clearly settled as long as I have 
any memory of the practica of the Courts that every new item and 
credit in an account given by one party to the otheris an admis. 


' sion of their being some unsettled account between them, the 


amount of which is afterwards to be ascertained; and any act 
which the jury may consider as an acknowledgment of its being an 
open account is sufficient to take the case out of the Statute," 
This doctrine was never doubted in the Inter cases but the passing 
of Lord Tenderden’s Act ‘in 1938, by which acknowledgments to 
e (1) (1795) 6 T. R. 18. 
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exclade the Statute were required to bs in writing, cut "away the 
‘ground from underneath this decision.’ In Wiliams v.'Grifiths (x), 
the plaimtiff occupied a house under -the defendant ‘on a rent of. 
£16 a year, In 182: the defendant ~proposed that the plaintif 
should become his farming bailiff which the plaintiff agreed to -do, 
The plaintiff continued in such service until a short ‘time before 
the action but no wages were ever paid on the one hand nor any 
rent o2 the other. The plaintiff urged that.the account was an 
open and running account and that on the principle of Catling v. 
Sheulding (2) he could recover the whole balance, It was held 
that he could recover only for its items within six years of. action, 
because since Lord Tenderden's Act, the earlier items in the 
account would be drawa down by the later items. unless it could 
be shown that the later items were equivalent to part payments. 
Baron Park said "I think it-was incumbent on the.. plaintif to 
show a part payment in cash or what is equivalent to it, to. take 
the case Out of the Statute since Lord Tenderden’s Act, Thera 
might have been an agreement between the parties. to this effect: 
that the one should not call upon the other for payment of morey 
due to him -because he owed bim monéy on the other hand, 
Before Lord Tenderden’s Act.that would have. been a sufficient 
acknowledgment to take the caso out of the Statute of Limitation 
on the ground that the conduct of the parties was equivalent to an 
acknowledgment and a promise to pay the debt but it appears to 
me that since the new Statute there must be something equivalent 
to part payment.” Io Zaglis v.: Haigh-(3) (supra) the same great 
aufhority put the matter thus :, “ These later items, recognized as 
part of an agreement, would have been taken in any.case as amount: 
ing to an, admission, as-the whole amount is open, of something 
due and this, before Lord Tenderden’s . Act -was "auíficient to take 
the case out of the S:atute not on the exception as to ‘merchants’ 
accounts but because the adoption of the later items. was. held. ta 
be a new promise to pay the whole balance due of the account 
over whatever period of time it might have extended," ^ , 

In Cottam v, Partridge (4) already mentioned, where there was 
an open account between two tradesmen for goods sold by, each to 
the other, Tindal C. J. said “ I.do not deny that.the present case 
would, previous to g George IV Cap, 14 have fallen within: the 
principle of Catling v. Show/ding (a) or that the decision there was 
not perfectly good law at the time it was given, but as I read that 

(1) (1835) a Cr. M. &, R. 45. ` (3) (1795) 6 T. R. 1895. 

G) 0841) 8 M: & W. 777 - (4) (1842) M. & G. E, 
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Statute Casting v. Skou/ding (1) is now no longer applicable.’ In 
this case the Common Plea followed the Exchequer in holding that’ 
unless the delivery of goods was a delivery by way of payment, it 
could not be regarded as an acknowledgment to avoid the . Statute. 
When in 1857 the exception as regards actions of account 
between merchants was abolished by the Mercantile Law Amend- 
ing Act, running accounts of mutual dealiogs were given no specia? 
treatment by the law in England, Oa the other hand there : were 
no technicalities of form required in the case of paymenb before 
it could be utilized as the starting point of a new period of 
limitation. : A : 
This being the state of English law when in 1859 the Indian 
legislature passed Act XIV of that year, itis very intelligible that 
it should have thought it necessary by section 8 to enact the prin 
ciple of Cathug v. Shoulding (Y) as between merchants and traders, 
particularly in view of the fact (1) that from that Statute Sir 
Barnes Peacock had succeeded in excluding any provision 
under which part payment could operate as a new starting 
point ; and (a) that by clause 4 an acknowledgment to have that 
effect had to be in writing and signed by the party liable to 
pay. Act IX of 1871 followed the English Act of 1856 in giving 
effect to an acknowledgment if in writing sizned by the party's 
agent and it further followed English law in giving effect to a pay- 
ment of interest by the party liable or his agent, though in the 
case of part payment of principal, it required the debt to have 
arisen from a contract in writing and it required the fact of the 
payment to appear inthe handwritiag of the person making the 
same on the instrament or in his own books or in the books of the 
creditor, Oa the whole therefore the criticisms made by Hollo- 
way A.C. J. in Zírada's case (2) upon clause 8 of the Act of 1859 
were somewhat ill considered. Under the Limitation Act of 1908 
acknowledgments or part payment to avoid the statute must still 
comply with certain formidable conditions and the object of Arti- 
cle 85 is in effect to apply to a certain type of cases the old Com- 
mon Law of acknowledgment to exempt the plaintif from the prin 
ciple that limitation runs against each item fromits date and to 
provide that ifthe last item is within time it will draw the previ- 
ous items after it however old they may be, although there has beon 
no acknowledgment sufficient to comply with the conditions impos- 
ed by section 19 of the Act. : 
e It appears to meto be -easonably plain that the type of case 


(1) (1795) 6 T. R. 189. (a) (1871) 6 Mad. H. C. R. 141. 
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suggésted by Vice-Chancellor Turner in PAZiss v. PAi//2s(1) namely, 
Where each party has received and paid on account of the other, is 
by no means the only type of case coming within Articla 85. Per- 
haps the simplest and commonest case of all is that of two msr- 
chants each supplying goods to the other. But the cases already 
referred to show that the cross-claims may be rent and wages, rent 
snd liquor supplied, money lent and proceeds of sale of goods, 
The conditions of the applicability of Article 85 are notI think 
obicure.e There must be cross claims arising out of a course of doa- 
ling which evidences or is referable to an intention of set off. The 
phrase ‘reciprocal demands’ does not import that either party 
has made an actual demand in fact: Satsa v. Annuppa 
(3). In the present case there is no difficulty in holding 
upon the face of the hypothecation deed of the 3rd of Febru- 
ary, 1920 that the parties embarked upon a course of dealing 
under which advances were to be made from time to time and tea 
was to be sent for sale from time to tims when and so soon as it 
should be manufactured and in & fit state for transmission, Nor is 
there any difficulty in holding that the making of the advances and 
the consignment of the tea were to be brought together into one 
account as items which would produce a balance. The objection 
seems to.be. that there were to be no cross claims or, as the 
learned Judge has put it, “there was never a time when the defen- 
dant was in a ponhon to say to the plaintiffs » ‘I have an account 
against you'" There can I think be no doubts that the require- 
ment of reciprocal demands involves, as all the Indian cases have 
decided following Holloway, A. C. J, transactions on each side 
creating independent obligations on the other and not. merely 
transactions which create obligations on one side, those on the 
other being merely complete or partial discharges of such obliga- 

tions, It is further clear that goods as well as money may be sent 
by way ef payment, We have therefore to see whether under 
the deed, the toa sent by the defendant to the plaintiff for sale 
was sent merely by way of discharge of the defendant's debt or 
whether it was sent in the course of dealings designed to create a 
credit to the defendant as the owner of the tea sold which credit 
when brought into the account would operate by way of set off 
to reduce the defendant's liability, In my judgment the present 
case cannot rationally be distinguished in this respect from 
Watson's case (3) where Messens, Currie & Co, were Vinpawereds 


(1) (1852) 9 Hare 471. (s ae L. R. 47 Bom. 128. Toa 
(3) (1874) 1 Mac 1. A, 346 - 
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out of the money to- bs: received of the procseds of^.sale, todake 
and pay themselves such sum and sums of money as might from* 
time, to time’ became due to them, The cass is not taken ont of; 
Article.83 by reason that the mutual dealings ate carefully arranged 
and designed so aa to afford security to one party. or the other. 
Whether the securi'y i» arringed for, as.in the present case, by. 
taking a charge upon all the tea: id the garden or by the-some. 
what different machinery adopted in Watson's case (1) can 
make: no difference -In my opinion plaintiff.’ - liabilityfto,accofint 
ta the defendant for the proceeds of the tea sold.by, them was an 
independent obligation and the circumstance that they were 
expected and intended to apply such sums as would be necessary 
in liquidation of their advances does not: mean that this was an 
account ‘in which the obligations were all on one side as distinct 
from an account-in which there are cross-claims or reciprocal 
demands, .With great respect to the learned trial Judge and to 
the learned Judges who decidelin Shiot Gowda v., Fernandes (2) 
that the sales of coffee there gave rise to no independent obliga- 
tion, I think that Article 85 must be M to the facts of i 
case, 

On this vahi the question is whether any item admitted or 
proved was entered in the account in the year 1927. It may 
well be said that the plaintiffs: could not extend the period of 
limitation by arbitragy delay in making entries-in the account, 
But in the present case tha consignmsnt of tea .sent by the defen- 
dant from Assam in August did not reach Calcutta until - Decem- 
ber, and was sold in due course'in February, 1gar, the sale pte- 
céeds being received by. the plaintiffs on the a5th of- that -month. 
lt was the right of the defendant to haye credit for these sale 
proceeds on that date and he had no right to such credit' on any 
prior date, In these circumstances the fact that -the plaintiffs had 
in September, 1920, refused to continua to` make further advances 
does not seem to. take the ‘case out of Article 85, The account 
was open, because it was nòt stated, and in my judgment it was 
running and current until the sale of, the defendant’s tea was con- 
cluded in the ordinary course of business, The nature of the 
account remained. the same and it was the right of the defendant 
to- have the proceeds of sale brought into the account. In this 
view the plaintiffs’ guit succeeds, 

-At the trial the defendant disputed the correctness of the account 
but called no evidence. The plaintiffs “have put in the correspon- 


(1) (1874) 1 Maa, I. A^. 346. (23) (1910) 1. L.R. 34 Mad. 513. 
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denos and they have called the. gentleman who acted as account- 
“ant to them at the time, They show also that when the account 
up to June, 1920 was sent to the defendant on the roth of Septem- 
bar no objection wis taken to it, sava that the defendant intima- 
ted a claim for damages and proposed to repay the money 
advanced by iastalments after deducting theloss, Judgment has 
been given by the learned Judge against the defendant for the 
sum of Rs, 18-7-10 under date February, 26, 1921, for commission 
ani postage on Invoice No. r. There is a similar item of Rs, 16-12 
under date 16th December, 1220 and there isan item of Rs. roô 
inspection expenses of Mr, Karim of the sams date, These three 
items I propose to deduct from the plaintiffs’ suit should be deoree i 
in full with costs before thejlearned Judge. 

As regards the coats of this appsal, much tims and trouble 
has been occasioned owing to the nor-Jisclosure of the letter of 
the 23rd January, This was entirely without excuse on the part 
of the plaintiffs and is exceedingly suspicious. The appellants 
should only get half the costs of appeal, 


C. C. Ghose, J. :—The facts involved in this appeal, shortly 
stated, are as follows, The defendant is the proprietor of a tea 
estate in Sibsagir in Assam called the Boloma Tea Estate. In 
the early part of 1920, he was ia need “of Finance in connection 
with the business in {tea and he approached a. company called the 
Indian Planters’ Agency Company Limjted for assistance, On 
the 17th January, 1920, the company ina letter addressed to the 
defendant stated the terms on which they were’ agreeable to 
advance the necessary finance and to take up the agency of the 
said tea estate, The Istter of the ryth January, 1920, was as 
follows : = vx 


* "Re Boloma T. E. with reference to your letter of the 
roth instant we beg to say that we are agreeable to taking up 
the agency of your estate and financing it against the crop fot 
the current year which is estimated at 1600 maunds, You also 
desire us to pay up the debit balance of the last season to the 
present Agent and this we shall do as soon as the crop is sold 
and your accounts are finally made tp, - 


. “ Following are our terms and we shall be pleased to know 
your approval of the same :— 


. “a per cent commission on sale in besides. the charges of 
the Brokers, i NE 


** 3 per cent, commission on the ae nr of stores, pas 
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- "g per cent interaat per annum with half yearly rests othe 
advance to ba made by us. 

“A draft form of the Hypothecation Bond is sent herewith for 
your approval, Please send us a copy of your estimate for the 
current year an] indent for stores and a statement of actual crop 
for the last four year’. 

“Wo shall feel much obliged if you will kindly make time to 
call at our office at your early convenience any time between 2 and 
3 P, M, and personally discuss about the estimate.” 

It does not appear that the defendant accepted the terms 
immediately; but there were communications between the parties 
between the r,th January, 1920 and the 28th January, 1920. On 
the last mentioned date the defendant wrote to the said Company 
the following letter: '' In reply to your letter No, 573 dated the 
a3rd instant I have the pleasure to inform you that your offer to 
undertake the work of financing my Boloma T, E, under usual 
terms for season 1920, has been accepted with thanks, Please 
therefore send me the letter of hypothecation for my signature. 
I have gone through the draft of hypothecation bond which was 
sent by you for my approval and I shall be glad if addition of 
three words “at public auction " is made in the tenth line from 
the beginning." 

The letter No. 573 of the 23rd January referred toin the last- 
mentioned letter was npt produced in evidence in the Trial Court ; 
but for the purpose of understanding the letter of the 28th January 
and finding out what were the exact terms arranged between the 
parties, we required the plaintiff company to produce the said letfer 
No, 573 and they have accordingly done so, The letter of the 23rd 
January 1910 was as follows: “Rs Boloma T. E, with reference to 
the conversation you have with our Mr. Kar on the arst instant, we 
&ccept the proposal of financing the above estate against its crop for 
the current year on our usual terms, It is however, understood that 
whatever be the debit balance with Messrs, National Agency Com- 
pany will be settled by you after the season'scrop sold and the 
account finally made up. Kindly confirm the above, ” 

On the 3rd February 1920 the parties entered into an agreement 
whereby the said Company agreed to advauce tothe defendant 
sums of money as might be required to the extent of and not 
exceeding Rs, 80,000 on the security ‘of the entire crop of the said 
tea estate for the year 1920, The advances would be made for so 
long and to such extent only as the COmpany in their discretion 
sould think fit andgit was agreed further that the Company might 
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discéntinue the paid advances and when they considered it expedient 
“with one month's notice to the defendaut. The defendant hypothe- 
cated the entire tea crop for the ssason 1920 and agreed to trans- 
mit the manufactured tea to the Company in Calcutta for sale by 
them in Calcutta by public auction and for such price as the Com- 
pany might consider reasonable and it was arranged that the sale 
proceeds thereof should be credited by the Company to the defen- 
dant in his account current, the defendant agresing to repay to the 
Cómpauy the amount to be advanced to him with interest at the 
rate of 9 % per annum with six monthly rests in account, It appears 
that pursuant to the agreemant between the parties the said Com- 
pany advanced varlous sums of money from time to time and also 


spent on account of the defendaat various sums of money, The. 


defendant from time to time consigned his tea to the Company for 
sale by public auction in Calcutta, The proceeds were credited to 
the defendant as soon as the sales were effacted. This agreement 
was in writing and is evidenced by Exhibit 1. 


: On the date of the institution of this suit, which was the 22nd. 


February 1924, the defendant owed to the said Company.a sum of 


Ra, 69948-15-9 which the defendant had failed and neglected to pay.. 


On the rst June 1918 by a deed of assignment between the said Com- 


pany and the Tea Financing Syndicate Limited all the right, title. 


and interest in and to the moneys due by the defendant under the 
said deed of hypothecation, being the claig in this suit, were 


‘assigned and transferred by the Indian Planters’? Agency Company - 


Limited to the Tea Financing Syndicate Limited and the present 
cim is now pressed therefore, by the latter Company for the said 


sum of Rs, 69941-:5-9 pies. 
Various defences were taken by the defendant in his written 


statement, butit does not appear that any of these defences was. 


ever pressed in the trial Court except the defence that | the claim 
was barred by limitation, 

The plaintiff company alleged that the E EN had been made 
to the defendant ona mutual, open and current account and that 


the account showed that there had been reciprocal demands by and_ 


between the parties, According to the plaintiff company, therefore, 
the present case was covered by . Article 85 of the first schedule 
to the Limitation Act which rung as follows :. “For the balance due 
on a mutual open and current account where there have been reci- 
procal demands -between the parties, § years from the close of the 
year in which the .last itenf admitted or proved is entered in the 
gccount, such year to be computed as jn the agcount,” The def$n- 
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Civi, * dant’s contention was that the plaintiff company's suit was govermed 


— 


1940. either by Art. 59 or Art. 115 of the Limitation Act and that there ° 
bn ted inti 
The Toa Financing was no mutual open and current account as alleged by the plaintiffs. . 


Syndicate Ltd. The trial Judge Mr, Justice Page has held that the account 
Chandu Kamal between the parties is not a mutual open and current one and that 
Bex Barua. accordingly Art, 85 of the Limitation Act does not govern the pre- 
C. C. Ghose, y. — Sent suit, He has, therefore, held that the plaintiff Company aree 
d entitled to recover only so much of the moneys appearing in the. 
account between the parties as is within a period of 3 years of tHe 
date of the institution of the suit, 

On appeal by the Tea Financing Syndicate Limited before ur, 
it has been contended that it is apparent from the account annex- 
ed to the plaint that the transactions between the parties can be 
divided into two groups (1) lender and borrower and (a) principal 
and agent, and that on a proper scrutiny of the account it should 
be held that each of the said two parties has recsived and paid on 
the other’s account ; in other words, there is a mutual open and 
current account and that whet would be recoverable would be the 
balance ofthe two accounts, On the other hand, it has been 
contended on behalf of the defendant that there is only one. 

.  &ccount between the parties and that is of lender and borrower 
and that there is no agency account whatsoever, the transactions 
according to the plaintiff Company themselves being in accordance 
with what was agreed upon between the parties and recorded in. 
the deed of hypothecation Being Exhibit r. 


It is therefore ne cessary to scrutinise the account between the 
parties and to find out for ourselves as to what the nature thereof 
is, it being observed that the present suit. is based on the agree- 
ment between the parties contained in the deed of the -3rd 
February 1920 and that no further or other agreement is pleaded. 
The advances began in February r920 and by the 30th June 1920 

2 it appears that the Indian Planter's Agency Company Limited had 
advanced to the defendant a sum of Rs, 39256-0-6 pies altogether, 
No payments had been made by the defendant during this period. 
By the 8th of July 1920 the defendant appears to have drawn alto- 
gether a sum of Rs, 40404-10-9 pies. The state.of the market for 

tea was at this time very unsatisfactory and the defendant was. 
asked to curtail his expenditure, and he was informed that as 
against the crop of tea in the Boloma Tea Estate for 1920 the 
defendant could only draw a further sum of Rs. 7595-5-3 pies and 
4 no more, In August 1929 the Indian Planters’ Agency Company 
eŭ“. Limited informed the defendant that they bad fixed the limit of 
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overdeaft at Rs, 48020 having regard to the joutturn. To this, 
however, the defendant would not agree and he drew attention 
to the fact that under the deed of hypothecation the Company 
were under an obligation to advance him a sum of Rs, 80,000 
against the crop for the then current year, 

In this‘ connection the Indian Planters’ Agency Company 
himited drew attention to the words in the deed of bypothecation 
runniog as follows: “It is understood that advancés will be 
made farso long and to such extent only as you (the Company) 
shall under the condition and circumstances of my gardens and 
crop in your discretion think fit aud that you may discontinue 
them as and whenever you consider expedient under such 
condition and circumstances with'one month's notice to me.” 
There was apme further correspondence and it appears that tha 
advances up to the rsth September r920 amounted to Rs, 20137. 
The defendant was given notice that he could have a further 
sum of Ra, 4500 to enable him to carry on for the next 
three months. On the 18th September the Company gave notice 
to the defendant requiring him to pay the advances made up to 
that date together with interest thereon within seven daya there- 
from, No further advances were made thereafler but it appears 
that the Company paid thereafter on divers dates various sums 
on account of bills against the defendant and also supplied certain 
stores on the requisition of the defendant, Meanwhile the defen- 
dant had sent several consignments of tea to the Indian Planters 
Agency Company Limited and in accordance with the terms 
agi®ed between the parties the said consignments of tea were sold 
in Calcutta by public auction by Messrs, A. W. Figgis and Co, 
It appears that the Company received . from Messrs, A. W, 
Figgis and Co, on the 10th December 1920 a sum of Rs, 995-11-11 
pies on account of the proceeds of the sale of certainof the said con- 
signments of tea and they received also on the like account a 
further sum of Rs, 1103-11-5 from Messrs, A, W. Figgis and Co, 
on the asth February 1921, These two sums were credited to the 
defendant in his account and ultimately, as stated above, there 
was found due and owing to the Company a sum of Rs, 69942-15-9 


pies, In the account, certain sums of money by way of commis-' 


sion have been charged to the defendant but it is by no means 

clear on the evidence available before us as to what these commis- 

sions represented and what was the rate chargeable for commission, 

Now in England, the exception of merchants’ accounts in thg 

Limitation Act 1633 - (sr Jac. L c. 16) enfbled an action for 
: ns 
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accounts to be brought at any time, although there had beea no 


* item entered for more than six years [See Robinson v, Alexander (1)]- 


provided there had been no settlement, If there had been 4 settlo- 
ment, the lapse of six years was a bar to any proceeding upon 


, the account, just as in the case of an ordinary account, Actions 


for an account, not within the exception of merchants’ accounts, 
wero barred if there had been no entry in the accounts within sif 
years; but where there had been an entry within that time, this 
was held to imply an acknowledgment of the whole accouat being 
open and a promise to pay the balance when ascertained. It was 
said that the Statute in these instances was ‘retarded’, An instruc- 
tive case on this point is to be found in Casing v. Showiding (2). It 
was a suit for rent but the defendant had supplied his landlord. 
with various articles by way of set off. Lord Kenyor, C, J. observ- 
ed as follows : “ Here are mutual items of account; and I take 
it to have been clearly settled, as long as I have any memory 
of the practice of the Courts, that every new item and credit in 
an account given by one party to the other is an admission of 
there being some unsettled account between them, the amount 
of which is afterwards to be ascertained ; and any act which the 
jury may consider gs an “acknowledgment of its being an open 
account is sufficient to take the case out of the Statute,” 


The rule about an ecknowledgment being implied was abolished 
by the Statutes of FratiiseAmsndment Act 1828 (9 Geo, 1V. c. 14) 
which required ah acknowledgment (tave where implied from pay- 
ment for principal ard interest) to bein writing and duly signed, 
By the Mercantile Law Amendment Act 1856 (19 and 20 Vict, 
c. 97) it was provided that no claim in respect of a matter which 
aroso more than six years before the commencement of the action 
(being an action for an account as between merchants and mer- 
chants) shall be recoverable by reason only of some other matter 
or claim comprised in the same account having arisen within 
6 years next before tLe commencement of the action; in other 
words the exception as regards merchants’ accounts has now 
been repealed by the Mercantils Law Amendment Act of 1856 and 
merchants’ accounts now stand upon the same footing as other - 
accounts, (See Banning on Limitation, 3rd Ed. pp. 214-215 ; 
Lightwood on Time Limit of Actions pp. 214-315 ; Carson's Real 
Property Statutee, 3rd Edition, pp. 256-257). 

ME 

* (0 (1834) 2 CI. & F.M 

(2) Q795) 6 T. T. R. 18) 1 101 E, R. 304. 
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Let us now !drn to the provisions in the Indian Statutes, 
By section 8 of the Act XIV of 1859 it was provided that in suits 
for balante of accounts current between merchants and traders who 
have had mutual dealings the cause of action should be deemed to 
have' arisen at, anlthe period of limitation should bs computed 
from, the closs of year in the accounts of which there isthe last item 
admitted or proved indicating the continuance of mutual dealings ; 
such year to bs reckoned as the sama is reckoned in the accounts, 
Although this provision was confined to mutual accounts bstween 
merchants and traders, the term ‘merchants and traders, was not 
however construed very strictly [ fer Sir Barnes Peacock, C. J. in 
Ghasecram v. Monohar (1)]. Under Act IX of 1871 limitation 
commenced to run from the date of the last item admitted or 
proved in the account, Article 85 of Act XV of 1877 is in the same 
terms as is Art, 85 of the present Limitation Act of 1908, It is 
clear, therefore, that at any rate from 1871 this or the correspond- 
ing article has applied to mutual accounts between any two persons 
whether merchants or not, The last item draws after it those of 
longer standing. 

Ido not propose to go through the numerous cases to bs found 
in the books for the purpose of explaining what are mutual 
accounts, As I understand the matter, there must be a mutual 
credit founded ona subsisting debt onthe other side, or an ex- 
press or an implied agreement for a set eff of mutual debts, 
Where, for instance, the dealings on either side are co independent 
of each other that neither party in giving credit to the other relies 
on the debt which he has against him, there are no mutual dea- 
lings ; in other words, each party must be able to say to the other 
at some time or other during the period of account 'I have an 
account against you'i, e. not merely a shifting balance but reci- 
procity of dealing and the right to mutual demand which form 
the essential ingredients ofa mutual open and current account, 

An account is open when the balance is not struck or though 
struck, is not accepted or acknowledged to be correct by the 
parties concerned ; and an account is current when it has been 
going onas a continuous account between the parties, A running 
or continued account between two or more parties js.an account 
current. -A shifting balance may be a test of mutuality but its ab- 
sence is not a conclusive proof against mutuality. See in this 
connection Mirada v, Gadigi(2), 

Now bearing these prinfiples in mind, I have examined the 


(1) (1867) 3 Ind, Jur. N, S. 241. (3) (1871) 6 Mad. H, C. R. 143. 
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account between tha parties in this case on the footing of the 
agreement of the 3rd February 1920 with some degree of care and" 
I am unable to come to the conclusion that it is not a% mutual 
open and current account within the meaning of Article 85 of the 
Limitation Act, There is as far as I can see, no waptof mutua- 
lity. I have referred to the details in the account ina previous 
portioa of this julgment andin my opinion there is no doubt 
that it is an open account nor is it open to question that it is a 
continuous and current account, I do not propose, therefore, to 
go through the English or Indian cases referred to in the judg- 
ment of Mr. Justice Page. No useful purpose will be served by 
attempting to write a treatise on the existing Cue Law on the 
subject, E ich case must depend upon its own facts and various 
cases on scrutiny will bs found really to ba cases on the border 
line, But be that as it may, in my opinion, the facts of the present 
case are indistinguishable from tho facts in the case of Watson v. 
Aga Mehedee Sherasee (1), In that case, there was an agreement 
between a principal and his agent commencing with an admitted 
balance which contemplated the existence ofan account current 
consisting of mutual items of debit and credit. The agreement 
contained a@ stipulation that on the adjustment of the account the 
principal should bs bound to pay such balance as might be found 
due from him. Ths account was kept merely as a continuous 
account which contaéned, several items which brought down the 
mutual dealings to March 1868, It was held that the case fell 
within section 8 of Act XIV of 1859 and was not barred by limi- 
tation even as to the items which were dated more than 3 y&ars ‘ 
before the institution of the suit, 

Now in the present case having regard to the fact that aha 


"were consignments of tea to tha Indian- Planters Agency Company 


Limited from tima to time by the defendant that these consign- 
ments were sold by public auction and the ultimate proceeds of 
the sales of tea were not received till the a5th February rgart and 
that on the account based on Exhibit, there did arise cross claims 
there can be no doubt, in my opinion, having regard to the nature 
of the account between the parties, that the present suit does 
come within the ambit of Article 85 of th» Limitation Act, The 
defendants claim to defeat this suit on the ground of limitation 
should nof, in my opinion, be acceded to. In view of the conclu 
sion to which I have coma it is unnecessary to refer to Article 59 
gt t15 of the Limitation Act, nor is it necessary, in my opinion, to 


(1) 1874) 1. Mac. 1 A. 346, 
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find eut whether in addition to the account arising on the footing 
‘of the agreement Exhibit r, there is an agency account between 
the partes or not, It is sufficient to observe that taking one's 
stand upon the deed of hypothecation and looking into the nature 
of the account as it stood between the parties, the case is one 
which attracts Article 85 of the Limitation Act, I therefore agres 
with the learned Chief Justice in the order he proposes to make. 


ey and Kskitriya ; Attorneys for the Appellant. 
A, Boss & Co, +: Attorneys for the Respondent, 
AT. M, Appeal allowed : Suit decreed, 


Before Sir George Claus Rankin, Kaight, Chief Justice, and 
Mr, Justia C. C. Ghose. 


THE ENGLISHMAN Lr. 
v. 
THE HON'BLE ANTONIO ANIVABENE,* 


Defamation~ Document, comstructten af — Attach on fe character of a pertin— 
" Recessivn Publication "— Previleged eccasion*- Malice. 


An article appeared in the issue of sth August, 1939 of ‘ The Englishman’ 
newspaper after an interview of tts reporter with the Consul.General of Italy, 
the plaintif. As the plaintiff thought that the op{nions had been imputed to 
him which he did not express, he immediately took exception thereto by his 
letter of that date, Tho letter ended with 2 request for publication. On the 
wame day the Editor wrote back to say: “I regret the misunderstanding that 
stems to have arisen on your part. I have very closely cross-examined my 
reporter whom I have In the past found extremely reliable and he states most 
emphatically that your first words wera ' Italy is a poor country and cannot 
compete with Laocashire. I regret 1 do mot eee my way to publishing your 
letter the concluding paragraph of which makes a serlous and, in -my opinioa, 
unsupported attack oa the reporter of ‘Tho Enogilshman’.” On receipt of this 
reply, the plalotiff went to his solicitor, who addressed to tho Editor of ‘ The 
Englishman” thelr letter of the 6th August. That letter after referring to the 
letter of the sth refusing to publish the plaintiff's letter of the same date, went 
ont “Ou client denies that any of the statements in the three paragtuphs 
referred to are made by him and he callis on you to insert an apology in 


Appeal from Original Decree No. 49 of 1930, aput the decree of Mt, 
Justice Buckland, im Suit No. 1804 of 1939. u^ 3 d 
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Civit. to-morrow's issue of your paperdnforming the public that ‘the maid three*para- 

[os ‘graphs a totally incorrect and that our client did not make any of the state.’ 

aw ments therein referred to, Unless an apology on thase lines, to the -sutisfactlon 

The Englisbmin Ltd, of our cilent is published by you in to-morrow's isane of your paper, our client 
Tho Hon'bia Antoajo YË! take such proceedings as he may be advised,” This letter was published 
Antvabshe. ^ ia the issue of yth August and the paper added the note, which was really 
— ' settled by the Board of Directors of ' The Englishman’ ‘Wo publish the 

i above letter in order that the public may learn that the Consul-General for 

Italy. denies tho accuracy of the statements attribated to him in ‘ The English- 

man’ of August, 5: as, however, wo have no reason to doubt the veracity 

of our reporter whom we have always foand era accurate and reliabl4 we 

ayo naablo to tender the apology asked for.” : 


Held, that the article published on the sth August, 1929, eibodslig ths 
interview, was not libellous of the plaintiff. 


That the statement in the note publis*ed on tho 7th. August was not defama- 
tory as on a construction of the note it was not capable of being read to meas 
an attack upon the character of the plaintiff. It wasa defence of the character — 
of the reporter. 7 

If the statement in the note be considered defamatory, the occasion was 
privileged, as when the Editor got the formal: notice from the solicitors that a 
libel action was in progress, it was his duty to immodiately being to the notice 
of the readers the solicitors’ letters containing the: fact of the plaintiff's donial 

. The newspaper wis well within {ts rights to put fn a reasonable defence of its 
reporter. : » ihe 


That in this case there was no laternal evidence of malice and there was 
complete absence of any rgssonable evidence of malice opon exteraal evidence. ‘\ 


That tt did not become ‘evidence of malice by referring to the fact as 
*! manoeuvring every position with a view to litigation." 


Per C. C. Ghose, F. i— That ss it was Intended by the plaintiff that the letter 
should be published In “ The Englishman,” oo question of ‘ excessive publica, 
tlon” could arise. 


That the letter taken ama whole indicates that the platti wal, notwith’ 
sanding tho Editor's lotte: to him, questioning the veracity of the reporter, 


That the note attached to the letter of solicitors did not mean anything’ 
moro or less than this that, as the plaintiff had demanded an opportunity to 
place before the pubiic his version of the matter, that opportunity was being 
afforded to him add that at the same time the Editor was of tbe opinion that 
the reporter whom ho hail employed. for the purpose of Interviewing ‘the plaintiff 
was a reporter on whose word ahd on Whoa» account of the Interview reliance 


" could be placed. 
. Appeal by the Defendant, 
-o Suit for damages in respact of an alleged libel published in the 
. issue of the newspaper called '' The ESSE on the 7th of 
.*, Angust, 1979, + |. : 


The material facta appear from. the judgment, 


Vor, LIL] - HIQH COURT, 


Messrs. N. N. Sircar (Advocate-Genera:) and S, N. Banerjee for 
* the Appellant, ~ 
Messrs, W, W. K, Page and S. Chaudhury for the Respondent. 
: The following judgments were delivered : 
Rankin, C. J.:—This is an appeal from the judgment and 
decree of my learned brother Mr, Justice Buckland whereby he 
«gave to the plaintiff Rs, 7,500 as damages in respect of an alleged 
libel published in the issue of the newspaper called The 
Englishman on the 7th of August, 1929. ‘The suit was brought 
in respect of two publications alleged to be defamatory—one 
on the 5th August and the other on the 7th, The case as regards 
‘the former was a case both against The Englishman Limited—a 
company ‘owning the newspaper and- against one De Silva—a 
reporter on the staff of the said newspaper who on the 4th August 
had an interview with the plaintiff, It.appears that, on the 4th 
August, there was a paragraph in another newspaper to the effect 
that, as a result of certain strikes in Cotton Mills in Lancashire, 
certain Italian cotton manufacturers were taking steps to come 
over to Calcutta with a view to increase the export of their Cotton 
‘goods from Italy into Calcutta and to dispose of those goods here: 
accordingly Mr. De Silva—the reporter of the Englishman—was 
asked by his superior officer to go 1o the plaintiff who at that 
time was the Royal Consul-General for Italy. It. would seem that 
Mr, De Silva was given certain points by way of questions which 
might be etked upon the matter. HÈ says that he copied those 
‘questions dowa in his note-book, Oa the morning of Sunday—the 
4th August, he went to the office of the Italian Consul-General 
and was taken into his waiting-room, It further appeara that the 
plaintiff at that .time was very inadequately equipped with 
knowledge of the English language and his method of speaking 
English has been described as broken English. Itis thé plaintiff's 
own case that his knowledge of the English language was at that 
time very.defective and that he had real difficulty in conducting 
ordinary. conversation in that language. 
. On this Sunday morning the reporter says that he bad a short 
interview. with the plaintiff. It is common ground that certain 
names of places were mentioned and that the pleintiff wrote certain 
names correctly in De Silva’s rate-book and there can be, no doubt 
also that the plaintiff understood that he was granting an interview 
for the purpose of publication. There is considerable difference 
between the parties as to°what was actually said, As it is not 
miterial for the present purpose that I shoujd endeayour to arrive 
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at any conclusion as to the exact degree of truth between the 
statement of the plaintiff on the one hand and De Silva's statement* 


‘on the other, I am content to say that the plaintiff's versioneis that 


he told De Silva that he knew nothing about this alleged arrival 
of Italian cotton manufacturers or the alleged probability of 
increasing their business in Calcutta, Tho plaintiff says that he 
gave De Silva the names of some cotton manufacturers in Italy 
and the names of soms of the principal firms in Calcutta ; but that, 
in effect, he told De Silva that he knew nothing about the matter 
and that, if the mail of that day contained any information, he 
would get a member of his office staff to communicate it to 
De Siva, De Silva, on the other hand, says that the plaintiff 
discussed to some small extent with him various matters which he 
afterwards wrote out for publication and which appeared in the 
paper of the sth August, 1929, There is some reason for thinking 
that the plaintiff has exaggerated the shortness of the interview 
and that he is wrong in supposing that beyond the matters which 
I have mentioned he said nothing'to the reporter. That arises 
from the fact that according to the plaintiff in the witness-box there 
was nothing in De Silva's note-book at the time when the plaintiff 
wrote down certain names therein. It appears to be reasonably 


certain that there were certain short-hand notes upon that page. 


However that may be, there is along step between saying that the 
plaintif has minimized the amount of information that ha endea- 
voured to give and “saying that the plaintiff, in fact, committed 
himself to everything that appeared in the issue of the sth of 
August, . 
The interview having appeared in the newspaper on Monday 
the sth August, the plaintiff immediately took exception thereto 
by his letter of that date, He states that he . read the interview 
with great surprise and that what bas been written as his opinión 
is not correct, He says that he gave some names of important 
manufacturers in Italy and the names of some principal firms in 
Calcutta but that '*any other comment attributed to me about 
the quality and the possibility of Italian goods is due to the fancy 
and not to the good faith of your reporter ;" and the letter ends 


‘with a request for publication, The letter is addressed to the 


Editor, I think it fair to say on this letter that it does not appear. 
to me that the plaintiff at that time had made up his mind as to 
whether this alleged interview as published was libellous or not, 


-His complaint was quite natural—that ofinioas had been imputed 


to*him which he did not express, The letter was dealt with on 


Vor, LIL] HIGH COURT, 


the game day by Mr. Mackie—tho acting Editor of the newspaper, 
*He writes back to say: “I regret the misunderstanding that seems 
to have arisen on your part. I bave very closely cross-examined 
my reporter whom I have in the past found extremely reliable and 
he states most emphatically that your first words were ‘Italy is & 
poor country and cannot compete with Lancashire.’ I regret I do 
«ot seo my way to publishing your letter the concluding paragraph 
of which makes a serious and, in my opinion, unsupported attack 
off the geporter of ‘The Englishmar.” Pausing here for a moment, 
I wil observe that I doubt whether Mr, Mackie appreciated that 
the complaint of the plaintiff was that he had been libelled 
as distinct merely from a complaint that opinions which he did 
not hold had been published as his opinions, If Mr, Mackie had 
thought that the plaintiff regarded the interview as libellous, I 
certainly think that he would hsve' been guilty of an error of judg- 
ment in refusing the request of the plaintiff for publication of his 
letter, The fact that this letter was not very kind to the reporter 
could have been dealt with in other ways without refusing to publish 
that letter altogether. However, that was in fact the attitude taken 
and it will be noticed from the letter of the Editor that there was no 
abandonment of politeness or courtesy though the acting E litor was 
quite firm in the defence of his reporter. He says that the Consul’s 
letter is an attack upon the reporter and that the reporter is reli- 
able ; and, in the earlier paragraph, it is quite clear that he speaks 
politely of a misunderstanding that seems to have arisen on the part 
of the plaintiff, 

"The plaintiff on. receipt of that letter went very properly and 
naturally to his colicitors—Messre, Sinderson and Co. Messrs, 
Sanderson and Co. addressed to the Editor of the Englishman their 
letter of the 6th August, That letter refers to the letter of the sth 
refusing to publish the plaintiffs letter of the same date and it goes 
on.to say that the following statements in the interview published on 
the sth are entirely incorrect, The first paragraph refers to a state- 
ment that it was impossible for Italian manufacturers to compete 

_with Lancashire for any length of time, The next two refer to the 
paragraphs in the interview—the paragraph beginning with the 
words “ Both Britaia and Italy ” and the paragraph beginning with 
the words ''Unlessthe manufacturers, " Both these paragraphs 
contain a certain amouot of particulars which it would be a little 
difficult perhaps for a person to imagine tbat another had mentioned 
to him, if no mention of anything of the sort was made at any timp. 
Bat the solicitors’ letter having said that these tfo paragraphs of the 
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statement to which I have referred are entirely -incorrect goes en to 
say: “ Our client denies that any of the statements in the threes’ 
paragraphs referred to were made by him and he calls on*you to 
insert an apology in to-morrow's issue of your paper informing the 
public that the said three paragraphs are totally incorrect and that 
our client did not make any ofthe statements therein referred to. 
Unless an apology on these lines to- the satisfaction of our client ie 
published by you in to-morrow’s issus of your paper, our client n 
take such proceedings as he may be advised, ". ~ . ' 
Now, a tomewhat important matter for our consideration is what 
was the effect of this letter and what was reasonable conduct on the 
part of the newspaper upon receipt thereof, To begin with,- I. will 
observe that the letter is a solicitor's letter threatening proceedings 
ünle:s in the meantime the newspaper does what is. demanded. 
These proceedings-can only be proceedings for libel and this is P 
think the first time at which The E iglishman gets notice, not merely 
that it is alleged that the reporter‘has misrepresented the opinions 
of the Consul about Italian piece goods but that their reporter has | 
published matter which the plaintiff did not say and which is libell- 
ous on the footing that the plaintiff unless he were unfit to -be a 
Consul never could have said it, When the newspaper got that 
formal notice from the firm of Attorneys that a libel action was in 
progress, it appears to me that at that stage at :all events, it would 
have been very wrongdndged for them to delay another moment in 
bringing to the notice of their readers the fact of the plaintiff's 
denial, If one looks at it from the point of view first of all, of their 
readers, to them it had been represented that such and such wére 
the pleintiff's opinions and, if the plaintiff says that these were not 
his opinions at all, it does seem necessary and right that the readers 
should be informed that what they were told as the Itglian Consul’s 
opinions were not his opinions, If one looks at it from the point of 
ylew of the plaintiff—a man who has had the courtesy to give an 
interview to a newspaper reporter and then complains that not only 
has he been rmisrepresentel but that the interview as reported is 
libellous, it seems certainly right that the newspaper should bring 
the fact at once in his interest to the-notice of all its readers that 
the person who granted the interview denies that he has:made the 
statements given,  Agtin, if one looks at it from the point of. view of 
ihe newspaper, it ig imperative that the newspaper should commu, 
nicate this denial at tho earliest possible moment, If by any chances, 
it should be held, that the statements published on the sth were 
tibellous, the paper Mad already missed ons opportunity of publishing 
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the piaintiffs denial of those statements, But when it got the soli- 
“citovs letter, it is obvioüs that the newspaper must either issus the. 
denial tò all its readers or, in the evant of it turning out that the 
publication was libellous, it woulibs piling up damages against 
itself by every day's delay that intervened between the publication 
of the denial and the original publication. "There can, therefore, be 
ho doubt whatever that-it/ was the duty—moral and sócial of 
the newspaper to publish this denial and there can be no doubt 
either tat the newspaper and its readers hada common interest 
which justified publication of the fact that the Italian Consul was 
denying that he had said words put into bis month | on the stir 
August, 

Let us go then to the next staga, Itis iid that the defendants 
had only to apologize and that then no doubt there would have 
been no trouble at all, That certainly is so." But the defendants 
were not bound to apologize. The defendants took the view that 
their reporter's report was dona fds, They’ took the assertions in 
the letter to mean that the reporter had done something which he 
could not honestly and truthfully have done. ; 

Two whole paragraphs, according to this letter, were never 
spoken at all, According to the previous letter of the sth, it was no 
question of misunderstanding because beyond certain names nothing 
had been said, That is the sams case that was made in the plaint 
In this case and inthe witness-box by the pħintif; and if we ask 

_ourselyes whether there was good reason for the newspaper thinking 
that the allegations made against the reporter were allegations 
incompatible with tha reportei's honesty, I can only say that-that 
seems to me to be the natural meaning of the letter, However that 
may be, the newspaper taking the view that the.réporter had not 
imagined the interview or concocted the opinions contained in it, 
made up its mind to stand by its reporter and to take the line that 
it was not satisfied that the reporter had done anything wrorg and 
that it was not going to apologize ; and, inthe circumstances, the 
newspaper published this letter which had been received from the 
solicitors, When the letter was published, the paper added the note 
abóut which the whols complaint now revolves, '* We publish the 
above letter in order that the public may learn that the Consul. 
General for-Italy denies the accuracy of the statements attributed 
to him iu The  Eglishman of August 5 : as, however, we have no 
reason to doubt the veracity,of .our reporter whom we have always 
found extremely accurate and. Euan IES we are oe to tender the 
apology. asked for, ^ - 
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Now, so far ns that note is concerned, it has two aspects, Ijthe 
original interview as published was libsllous of the plaintiff, then " 
this note was a repetition of that libel, Apart from that, the first 
sentence in the note bei-g clearly unexceptionable from any point 
of view, it is now contended that the statement “We have no 
reason to doubt the veracity of our reporter whom we have always 


* found ex'remely accurate and reliable " given as & reason why tho* 


solicitors’ demand for an apology is not going to be complied with 
is a new libel upon the plaintiff —not this time a libel bye reason 
that it says that the plaintiff has been guilty of indiscreet remarks, 
but a libel in the sense that it means that the plaintiff is an untruth- 
ful person unfit to associate with honest people. f 

The learned Judge has dismissed the plaintiff's case upon the 
first head, He liclds that there was no libel onthe sth of August, 
That being so, the note tothe letter as published on the yth is & 
repetition of something which is not libellous. The learned Judge 
has taken the view that, although it would seem that the obser- 
vations as published oa the sth were indiscreet for a Consul, there 
is no such evidence as would entitle him to hold the statement that 
the Consul has made these remarks is defamatory in the sense that 
it brought him into hatred or contempt or that it involved that he 
is unfit to be a Consul-General, From that finding no appeal has 
been brought and it is not our duty to comment upon the correct- 
ness of that opinion—meitber have we desire nor the right to criti- 
cize it, We must, therefore, take it that there was nothing libellous 
in the publication of the sth. 


We are entirely concerned now with the question whether the 
meaning of the note published on the 7th is defamatory as imputing 
that the plaintiff isa liar or an-untruthful person who is unfit to 
associate with respectable people. On that question the first thing 
I have to say is that it appears to me thatasa matter of law—a 
mere matter of construction of the document—it ia not capable of 
being read to mean that the plaintiff is a liar, It appears to me that 
any person looking atthe note would collect that the newspaper 
regards the solicitor's letter as an attack upon the veracity of the 
reporter and that the role purpose of the note is to explain in the 
face of a demand for apology thatan apology will not be given 
because the newspaper has no reason to think that the reporter has 
been dishonest, It appears to ma to be most unreasonable that a 
person who by his solicitors alleged, a& the defendants at that time 
certainly thought, lack of veracity in their reporter should be 
allowed to say “ either you must at once admit his-lack of veracity 
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» or I shall sue you for damages on the footing that you are impugning 
-e my Veracity.” In my judgment on a reasonable construction of this 
note it js not capable of being read to mean an attack upon the 
character of the plaintiff, Itisa defence of the character of the 
reporter, 
Apart from that, let us see whether, inthe circumstances, thers 
ds anything which would entitle one to hold that such a note as this 
has a colour or meaning that cannot be collected merely from the 


four cornera of the note itself, The only thing that ths ordinary: 


reader had to take together with this note wasthe interview as 
published on the sth August and the letter from the solicitors. The 
more closely the letter is read with the note the more readily it 
would appear that the point of view of the note is that the solieitors' 


letter isan attack upon the reporter. Iam entirely unable to see. 


how & person can thiok that he has a right to charge a reporter with 
having made a series of utterly unfounded statements and at tho same 
time to say that, if the reporter or his masters stand by his reputa- 
tion for truthfulness and confidence, the fact that the reporters 
reputation has been challenged entitles the challenger to say that 
his own reputation has been put in peril, In my judgment, there- 
fore, this alleged statement published is not defamatory. If that be 
s0, no further queation need be canvassed in this case, 


Onthe view that the statement was defamatory, the next 
question that arises is whether the occasion was privileged. I have 
already said enough to show that, in my opinion, the newspaper 
was we]l entitled and had a social duty and a common interest with 
iM readers to publish the solicitors’ letters, It certainly had to 
publish the plaintiffs denial and I think of no better way, as the 
plaintiff had been to the solicitors, than to let the solicitors speak 
for their client inthe column of the newspaper, That being so 
and it being the duty of the paper to bring this denial to.the notice 
of its readers, it appears to me that the newspaper was well within 
its rights to put in what I regard as a very reasonable defence of 
their reporter, I do not think for one moment that it can be said 
that the publication of the solicitors’ letter was an endeavour on 
the part of the newspaper to make publication ofthe fact of this 
little ‘quarrel to people who had no concern with it, In this case, 
it was essential that it should be published io the newspaper and, in 
my judgment, there was no way in which the denial of the plaintiff: 
could be published in the paper ‘which would not also in justice fo 
the paper and to the reportér- -entitle the paper to-put in what it did 
as to the reliability of the reporter, ° 
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The next question, if the occasion was—as I think it to bs—pri- 


vileged, would be whether or not there is any proof of malice either * 


in the-publication itself by abuse of the occasion or by reason of 
collateral evidence. Iam wholly unable to uiderstand why ths 
learned Judge has thought that he finds evidence of express malics 
on the view that the newspaper wis doing something which would bs 
tactical in the event of a libel action, Azthe learned Judge puts it, 
this course was adopted for the purpose of securing an advantage in 
the view of litigation, The evidence of Mr, Mackie is no moge thah 
this that he and his director consulted anl they thought that this 
was the fairest way to comply with the rights of both the parties, 
They thought that, if they did that, they would be doing something 
which when the matter came before the Court the Court would 
regard as reasonable and correct. To say that that is evidence of 
malice seems to me to be impossible, It does not become evidence 
of malice by referring to this very simple fact as ‘ mance iviing 
every position with a view to litigation, ” 

The only other matter which seems to me to call for detailed 
attention is this fact; The note to the letter was settled in substance 
at all events and probably passed at a meeting at which the acting 
Editor had the counsel of certain members of the Board of Direc- 
tors, There were two gentiemen of the name of Watson in parti- 
cular and, the matter being regarded as somewhat serious, the 
note was really settled Dy the Director, Mr, Mackie in his evidence 
says : : 

“OQ. As regards your editorial note, waa that settled by your 
directors ? ? 

“A, Ves ; the substance was.” 

“Q. Settle with them in consultation ? ” . 

“A, Ves," 

So, we have to regard Mr, Mackie as a person who was carrying 
out the orders or the desire, in which no doubt he concurred, of his 
Directors, I venture to think that these Directors would have been 
very much astonished indeed to bs told, it they had been told at 
the time, that to say that there was no reason to doubt the veracity 
of their reporter and that they were unable to tender tbe apology 
asked for was an attack upon the character of the plaintiff, It is 
quite clear that they must have been satisfied that no such meaning 
could have been read into it. 

The letter of the previous day shows that Mr, Mackie had been 
most courteous in using language which avoided all question of 
making charges of Bad faith against the plaintiff and, in my judg- 
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meng, the only difficulty in this case from begianing to end is the Crvir. 
* fact that in cross-eximinalion Mr, Mackie was induced to accept iga: 

the prðposition that the defence of the veracity of the reporter was vw 

calling the plaintiff a liar, He gave some very foolish and indis- Iesus Un 
creet.answers to the questions put to him which in subsequent cros;- The Hoa PAoa 
examination were "thoroughly rabbed in. However, Mr. Mackio’s — 
opinion of what an ordinary man would take this note t» mean Redon C. ? 

is in no way binding upon us and, in my judgment, Mr. Mackie,” 
is"guilty of considerable confusion of mind in thinking that because 

a man denies that his reporter is a liar he is necessarily calling 
another person by the same ugly epithet. It is true, however, that 
when a person is repealing an attack and has the right to repeal a 
libel in public as the case is here a little is forgiven to him before 

any inference of malice is drawn, If the idea is that the newspaper 

was in this position that one or other of thess people being a Har 
they could not defend the reporter’s veracity without impugning 

the veracity of the plaintiff in the sense of the plaintiffs honesty, 

that line of argument will take the plaintiff nowhere in this case, 
That they were entitled to defend their reporter is, in my judgment, 
clear and, unless they went out of their way in so doing to make 

an attack upon the plaintif which was no reasonable part of ° 
their defence of the reporter, no inference of malice can properly 

be drawn against them, In my judgment, in this case there 

is no internal evidence of malice and there ig complete absence of 

any reasonable evidence of malice upon external evidence. 

In these circumstances, I am of opinion that this appeal should 

bd allowed and the judgment ard decree of the learned Judge set 
aside, The plaintiff must pay to the aprellant, their costs in both 

the Courts, 


C. C. Ghose, J. ; I agree ; but I would take leave to add a few 
words and state the conclusions to which I have come, In the first 
place, the interview with the plaintiff as published in the Englishman . 
newspaper of the sth August did not, in my opinion, under any 
circumstances, constitute & libel on the plaintiff, Inthe second 
place, as regards the publication on the 7th August of the letter 
from Messrs, Sanderson and Co, with the footrote of the Editor 
attached thereto, the conclusion to which I have come after 
perusing the enlire record is that it was clearly intended by 
the plaintiff that that letter should be published in the English- e ' 
man, If that was so, no question of ‘excessive publication’ can 
arise, Further, the letter taken asa whole, to my mind, indicajes 
that the plaintiff. was notwithstanding the Editors letter to him * ° 
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ques tioning the veracity of the reporter, In the third placey that. 
being so, the Editor of the Englishman newspaper had (o per- 
form a duty towards-the reporter, if he believed in the veracity of 
his reporter and to defend him against unmerited attacks, Ths 
"note attached to the letter of Messrs, Sanderson and Co; does 
not mean anything more or less than this that, as the plaintiff had 
demanded an opportunity to place before the public his version df 
‘the matter, that opportunity was being afforded to him, and that'at 
the same time the Editor was of opinion that the *reporter 
whom he had employed for the purpose of interviewing the plain- 
liff was a reporter on whose word and on whose account of the 


‘interview reliance could be placed. In the fourtb place, I am 
‘clearly of opinion that what was added as a footnote could not be 


regarded by any stretch of imagination as an attack on the veracity 
of the plaintiff unless it bo that the plaintiff was-so obsessed with 
the idea of lubel or defamation in everything that met his eyes 
that he was unable to read into this footnote something which 


' would : ot be apparent to any ordinary reasonable reader, In this 


view of the matter, I agree with my Lord in the order which he 
proposes to make, 


Leslie & Hinds : Attorneys for the Appellante, 
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Bjectment, suit fer—Sait by person having wo tilla—Pilaintiff lo prowe his title 
° —Praint, amendment ef — H leadings. 
In a suit for ejoctmest by A agalast Band C, the plaint stated “ Inasmuch 
„asit miy be contended that the defendant C had or has some Interest In the 
sald premises (which contention the defendant does not admit), the plaintiff has 
been advised for the sake of greater safety to make her & party defendant to 
this suit" ; then it went on to siy: “ C has, however, no objection to a decree for 
eJoctment.being passed in favour of the plaintiff against B in respect of the sald 
premises and the plaintiff does not, therefore, claim any relief against ber In this 
salt” : . 

Held, that the last portion should hive been struck out fiom the plaint. It 
was for C by her written statemont to say whether she would object or not object 
to A’s claim and whether she objected or not A had to show title In himself in 
order to succeed. - 


Questions of title should be tried on proper pleadings. 


In a very different kind of case—not a cass whoro a man has a hopelessly 
bad suit and wants io substitute another peiton» "mult upon a different title but 
In another klad of case—íit may be right to let In a new plaintiff in order that 
the substance of the plaintiff's claim may really pe d@ided but even then it would 
be only right to take care to make it clear that the new plaintiff should have no 
greater right than he would have had ‘if be bad brought the sult him 
self at that time aad to provide for the defendant's costs making that plaintiff 
who had no just claim answerable for the defendini’s costs. 

Aystongh v. Buller (1) followed, 


Appeal by the Defendant, 

Suit for ejectment, 

The material facts appear from the judgment of the learned 
Chief Justice. 

The suit was decreed by the trial Court by the following 
judgment : i ; 

Buckland, J : This is an ejectment suit. Questions of title 


are involved. It would be premature at this stage to say what 
such questions are, but I may, however, say that Monmotho Nath 


* Appeal from Original Decrep No. 8 of 1930, against the decree of Mr. Jus 
tice Buckland, dated the 17th July, 1929, in Suit No, 1966 of 1936, 
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Mullick, the original plaiatiff, claims as the purchaser at a sgo in 
execution of a mortgage made by one Nani Mohan Banerjee who 
is now dead. One of the defendants ia a lady of the name’ of Sri- 
mati Provabati Debi, She is the widow of Nani Mohan. She 
claims to be entitled to the property from Nani Mohan according 
to one or another of different lines of descent, These are matters 
which I may have to consider hereafter, But the essential point 
at present as I aminformed on behalf of the plaintiffs is that the 
position is such that either Monmotho Nath Mullick oz Srimati 
Prova bati Debi is urdoubtedly entitled to the property, Hence, 
whatever questions may arise as between them, in a tuit for eject- 
ment by one or the other, whichever it may be, orthe two in con- 
junction, there is no possible answer by the defendant Boisogomoff 
who it is claimed is a trespasser and has no title to the property. 

On the 8th of this month an application was made to me, the 
circumstancas being such as I have stated, that, in order to obtain 
a decree for ejectment on oae fooling or the other, Srimati Pro- 
vabati Debi should bs removed from the category of defendant and 
joined as a plaintiff, and consequential amendments but no others 
to be made accordingly in the plaint, To that application I acceded 
but without expressing any opinion whatever as to, what the effect 
would be or as to any objections that might be urged at the hear- 
ing in consequence. In point of fact -no amendment has actually 
been made. I am igformed that a requisition was filed on the 
roth of this month and I* have asked the Assistant Registrar to 
enquire as to the reason, As' no amendment of substance was 
ordered I have not postponed the hearing of this suit for effect*to 
be given to that order. 


Mr. B, K. Ghose on behalf of the defendant Boisogomoff has ob- 
jected that Srimati Provabati Debi’s title has not been set out in 
the plaint, In this objection there is some force, for paragraph 15 
merely says that “inasmuch as it may be contended that the 
defendant Srimati Provabati Debi had or has some interest in the 
premites, the plaintiff has been advised to make her a party defen- 
dant to the suit.” In the written statement, paragraph 15, it was 


“not admitted that the defendant Provabati Debi had any interest in 


the premises at all, Technically, therefore, there is much to be 
said for the contention that Provabati Debi’s tile should have been 
stated in the plaint, In substance there is nothing in this conten 
tion whatever for the following reasons, When the application to 
tranafer this defendant to the category of plaintiff was made, the 
cdhtentjons of Srimati Proyabati Debi, which were referred toin 


N 
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paragraph rs of the plaint and which I bave read, were elabotated 
Tn a pelition verified by her aifidavit, and to those contentions a 
„full and Metailed reply was put forward in an affidavit sworn by Mr. 
Boisogomoff on the 20th June, in paragraph 16 of which, a long 
paragraph with three lengthy sub-paragraphs, he meets such con- 
tentions in detail,” The result, therefore, is that anything that 
might be said in the pleadings has already been stated at length 
by the plaintiff and has been met by the defendant, I have enquir- 
ed ôf Mr,B. K, Ghose whether he is willing that these should be 
treated as amendments of the pleadings involved by the substitution 
of Srimati Provabati Debi as a plaintiff instead of a defendant, and 
he has agreed, There is no necessity to make a formal order that 
these paragraphs should be embodied in the plaint and the written 
statement respectively ; that appears to me to bea pure technica- 
lity and superflous, Mr, Ghose has informel m» that he may 
desire something further, but for the purpose of clearing up this 
first point it is sufficient to say that the pleadings may be treated 
as amended by the paragraphs to which I have referred being 
regarded as the plaintiffs’ and the defendant's pleas respectively 
with regard to the title of the plaintiff Srimati Provabati Debi, 

Since I made my previous order a few minutes ago Mr. Ghose 
has asked for particulars of the following matters: How the title 
bad vested in Nani Mohan Banerjee ? When Provabati Debi was 
appointed administratrix pendente lite A Apd thirdly, is sho 
claiming as a widow, if so, particulars of the marriage are desired. 

As to the latter, it has baen pointed out that Mr, Boisogomoff in 
his &ffi lavit has admitted that she is the widow of Nani Mohan 
Banerjee, With regard to when she was appointed administratrix, 
the actual date in my judgment is not a matter for particulars, Ag 
to how the title vested in Nani Mohan Banerjee, it appearsto me 
that from Boisogomofl’s own affilavit to which I have already 
referred that he is fully aware of the position and that further 
particulars are unnecessary, 

In my judgment the applications ara based upon technicalities 
and there is no substance in them, and if I thonght that the defen- 
dant wasin the least degree prejudiced, I would unhesitatingly 
grant such an adjournment as was necessary, but the course of 
events in this suit in my opinion makes it clear that the defen- 
dant is simply seeking by all technical resources available to put 
off the evil day. 

Against this decision, tha Defendant appealed, 

Messrs, A, E, Roy and P. C. Ghos& for the Appellant, 
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- Adessrs. N, N. Sarkar ( HEAT and S. N. Banerji 
for the Respondents, j 

The following jadgments were delivered : i ° 

Rankin, C. J. :~In this case it appears to me that the suit has 
been somewhat mis-handled and that the proper order is that the 


. suit be dismissed with costs leaving Srimutty: Provabati Debi to 


briag a suit of her own upon propsr material: properly pleaded ii 
she is advised to do so, The suit baganin 1926 as a suit by a Mr. 
Mullick, The property in question is a house property jin Kyd 
Street which bslonged toons Ram Gopal Banerji and after his 
death, belonged forthe estate of a Hindu widow to Joykali—his 
widow. Jopkali died on rıth February 1920 having ia the mean- 
time assigned this property to a lady called Annapurna who in 
1906 gave a forty years’ lease thereof to the defendant, Mr. Mullick 
brought a claim the foundation of which was carefully concealed in 
the plaint but which was this: He had taken title under certain 
mortgages made by Nani Mohan Banerji in the life time of Joykali,” 
The suit, therefore, was a suit by à person who had grima Jac no 
title whatever, He had purported to derive titls froma man who 
had a mere sfes swccessionts, When this suit brought in August 1926 
was coming on for trial in or about July 1929, it is very intelligible 
that the plaintiffs advisors had to do something to reconstruct the 
suit which atood in manifest peril of boing dismissed with costs, 

In the plaint, thare -was some ‘curious pleading.  Srimutty 
Provabati Debi had originally bsen mida a defendant, The reason. 
of making her a defendant is explained io thé plint itself and it is 
this: ‘Inasmuch a$ it may bs contended that the defendant 
Srimati Provabati Debi had or has some interest in the said pre- 
mises (which contention the plaintiff does not admit), the plaintiff 
has been advised for the sake of greater safety to make her a party 
defendant to this suit " That means that the plaintiff was making 
her a party defendant in the suit in orlar that in her presence his 
title might be established as good so as to bind her, But the plaint 
goes on to say : ‘' The third defendant has, however, no objection 
to a decree for ejectment being passed in favour ofthe plaintiff 
against the firat and second. defendants in respect of the said pro- 
mises and the plaintiff doss not, therefore, claim any relief against 
her in this suit, " In my judgment this paragraph should have been 
struck out, It was for Provabati by her written statement to say” 
whether she would object or not object to the plaintiffs claim and 
whether she objected or not the plaintiĝ had to show title in himself 
in ordet to succeode 
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: vies the suit was nearing its appointed enda very curious 
* applikation was made before the learned Judge. It waa not mado 
_ by thewplaintiff but it was made by this defendant Provabati who, up 

to that.time, had not even entered: appearance or filed a written 
statement, The petition which was presented to the Judge recited 
paragraph r5 of the plaint ‘and went on to say that so-far asthe 
«elieís claimed in the suit are concerned, the defendant Provabati 
and the plaintiff have not any adverse interest and “in fact she 
informed the plaintiff that she had no objection toa decree for 
ejectment being passed against the-first and second defendants...... 
and that any question regarding title to the said premises as between 
your petitioner and the plaintiff: might be decided in other proceed- 
ings If such dispute was not amicably settled between them, " In 
ether words, tbis defendant had bargained with a man who had no 
title that he might recover against the trespasser and that afterwards 
they might, if necessary, havo a little fight between themselves, The 
petition then says that this defendant admits certain paragraphs in 
the-plaint and that ‘She adopted the rest of the plaint for the 
purpose. of these. proceedings "—not that they are true or that she 
will treat them for all purposes as true but that she adopts the reat 
of the plaint for purposes of these proceedings i e. merely in so far 
as-they.wilk serve the purpose of ejecting the other defendants. She 
then sets out. her real contentions and in so doing is studiously 
vagte.. Claupe (a) of para, 5 is simply ‘to the effect that the promises 
devolved upon-and became vested in her husband Nani Mohan 
Banerjee on the- death of Joykali, . It does not say in what right he 
became entitled, whether as daughtet's son of Ram Gopal or as son 
adopted.to Shib Kissen the brother of Ram Gopal,’ It does not say 
that Nani was adopted into another fanüly or whether the adoption 
. was good or bad, It does not say: whether Nani was a Banerji or 
Chatterjee, It then deals with a suit which Nani Mohan brought 
against his daughter-in-law Promoda Debi and.it deals with Nani 
Mohan having left ¢ Will and she (petitioner) herself having been 
madé administratrix’ pendente lite, She then’ says that “ It clearly 
appedrs-that the abovenanied plaintiff and your petitioner.are jointly 
or séverally the‘owners of the said! premises” and that “ your 
petitions? submits that, for the. purpose of disposing of the real 
issues in this suit, itis not uecessary to-go into the'question of title 
as between the'above-named plaintiff-and your petitioner. " Then 
she asks to be transferred fromthe category of defendant to thé 
category of plaintiff and says that necessary amendments should 
be made in the case title and the body of the plaint to that effeot, 
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Just as the plaintiff in his plaint answered for her that she no 
objection, so she goes on to answer for the plaintif by saying/that ° 
* She has been informed that the plaintiff has no objection $o your . 
petitioner being joined with him as a co-plaintiff in this suit." On 
this application the plaintiff doss not seem to have even appeared 
though doubtless it was made with his full approval and the learned 
Judge instead of dismissing it as in my judgment he should havo. 
done, made an order which I am bound to say I cannot quite under- 
stand, The order made was to the effect that the lady wgs to Be 
added as a plaintiff and struck out from the list of the defendant 
with consequent amendments of the plaint, But what was to be 
put in the body of the plaint by way ofa case made by this lady 
was in no way ascertained or decided and when a few days later the 
case came on for trial the lady had been transferred from one cate- 
gory to the other ; and sava for that the plaint remained as before, 
Nor were any terms whatever imposed as a condition of the order: 
indeed the costs were made costs in the cause, It was impossible 
at the hearing to try the suit between the lady -and the defendant 
on this plaint and, the sooner somebody discovered what the case 
to be tried was, the better. On this, the learned Judge, looking at 


. the affidavits, made an order to the effect that the allegations made 


by the lady in the fifth paragraph of her petition should be deemed 
to be inserted somewhere inthe middle of Mr, Mullick'a original 
plaint, Nothing was qaid about the lady's right to adopt the reat of 
the plaint for the purposes of these proceedings ; but it was arranged 
that ‘somewhere and somehow this paragraph 5 of the petition 
should be deemed to be part of the plaint and, in the same wey, . 
finding that this paragraph 5 had been answered by an affidavit of 
the defendant, it was ordered that paragraph 16 of the defendant's 
affidavit should be deemed to be part of his written statement, An 
adjournment was refused and particulars were refused, . j 
It is said on behalf of the plaintiffs respondents that this 
order cannot now be complained of because it was assented 
to by the late Mr. B. K., Ghose who was. the defendant's | 
counsel, I do not so read the minutes at all. It seems to me 
that Mr, Ghose was in this position that he could not object 
to the amendments which had been made by the previous order, 
That being so, what he wanted was that proper pleadings should 
be set out, The learned Judge was not willing to give him that, 
It was suggested that he should go on with the additional paragraph 
s and, not desirous of being obstructive, apparently Mr. Ghose. 
sald that be did not mind that but that he wanted certain 
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moa Ho particularly wanted to raise an issue—Have the 


plaiktifs or any^ of them any title to the property in suit, 1930. 
He winted-to know whether it was the case of the lady ithat there ve 
hn Bolsogomotf 
never had been an adoption or whether her case was that there had Jo v. s 
been an adoption which was a good adoption—or whether her case Manmatha Nath 
was that there had been an invalid adoption in which event he —-— 
Rankin, C. F. 


e desired to contend that it destroyed Nani Mohan's right in both 
the familles, In these circumstances, certain evidence was given 
gd the learned Judge by his judgment has decreed the suit on 
Provabati's title, Before him Mullick’s title was discreetly dropped 
altogether, The defendant's documents contained evidence to the 
effect that there had been an alleged adoption of Nani Mohan into 
the family of Sib Kissen Banerji. On this the learned Judge takes 
-the view that the adoption bas not been proved on behalf of the 
plaintiff and that it-is not admitted as valid on -behalf of the defen- 
-dant ; and he says “ but no admission is sought or required” and, 
* in my jadgment, no question based on the adoption arises in this 
case," Itis typical of the confusion that results when cases are 
tried with pleadings in an impossible condition, The learned 
Counsel for the deíendant was suddenly asked to do all the work 
that ought to have been carefully in writing by making statements o 
to the Court instead of getting an opportunity to lay out his defence 
properly in a written statement replying io a properly laid case, At 
one time and at one period of this very trial, the learned Advocate- 
General for the plaintiffs was undoubtedly running 8s alternatives 
both of two cases (1) that Nani Mohan wasthe reversioner apart 
ffom any adoption and (2) that there had been an adoption under 
which equally he was a reversioner, Paragraph 5 of the lady's 
petition is vague and inconclusive onthe subject and the: learned 
Judge has found against the defendant without even purporting to 
decide the question whether there ever was the alleged adoption, 
whether it was good or bad and whether, if it was bed, it would 
not take away Nani Mohan's right iu both families as Mr. B, K, 
Ghose contended, I fail in these circumstances, to see that there is 
-any substratum for the decision, 


On the question of mesno profits and on the question of costs, 
the learned Judge's judgment is also in my opinion, open to objec- 
tion, Ima very different kind of case—not a case where.2 man has 
a hopelessly bad suit and wants to substitute another person's suit : 
upon & different title but in another kind of case—it may be right. 
to let in & new plaintiff in order that the substance ofthe plaintiff's 
claim may really be decided but even then it would be only right to os 
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take care to make it clear that the new plaintiff should have no 
greater right than he would have had if he had brought the suif/him-- 
self at that time and to provide for the defendant's costs enaking 


that plaintiff who had no just claim answerable for the defendant's 


costs, [Apseough wv. Bullar(1)] It would have been possible, if 
the learned Judge had made a careful order of tbat cort, to say that 
at leagt no great harm was done by the order giving leave to amend, 
But, in this case, not only was no precaution taken in the.order 
giving leave to amend but, when the time came to give judgment 
in this suit the learned Judge gave mesne profity from May 1924, 
for more than three years before the date of the amendment and 
made no provision at all, wo faras I can see, that Mr. Mullick 
should pay any costs of the defendant, In my judgment, this case 
is a very good cxsmple cf the extreme undesirability of trying - 
questions of title except upon proper pleadings, 

Adoption was part of an alternative case.of the combined plain- 
tiffs after the amendment, It is dropped at the trial. The burden 
shifted to the defendant to prove (1) an adoption (2) its invalidity 
(3) its effect to.destroy Nani's right in his original family, This last 
question as to the effect ofan invalid adoption must be decided 
before Provabati's claim can be allowed. That question may or 
may not be an easy one but it is a very important one and it has.to 
be tried. I do not in any way regard it as no part of the 


-merits when the defgndant in an action in ejectment raises a 


defence that the plaintiff "la ae much a trespasser as he is That 
seems to me to be a very good defence on the merits in an action in 
ejeotment. Itis now suggested that we should decide this questitin 
as an abstract question cf law though the learned Judge has not 
dealt with the facts at all. I should be very sorry to decide such a 
matter in such a way. In my judgment we should not now remand 
this case for a further trial; No doubt one year has been lost by 
these exceptional prcceedings under the order to amend but we 
should now in effect make the order which the learned Judge 
should have made at the time the application for amendment 
was made, namely, to dismiss it with costs and then the only other 
order to make is that which the learned Judge should have made 
at the trial and that is to dismiss the suit with costs, We make it 
clear that, if Provabati wants to bring & suit properly framed for 


_ejectment of the defendant on the ground of her own title, she 


is entirely at liberty todo so-and this decision will not stand in 
. - 
41) (1908) 41 C. D, 41, A. G v. Pontiprjd 1 Ch. 388, ` = 
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her way. The sppeal is allowed with costs, ‘The-Receiver will not 
*be ented to his costs of this appeal. - i 

C. €. Ghose, J.: I agree, 

P. C. Ghose; Attorney for the Appellant, 


- M. N. Sen :— Attorney for the; Respondent, 


AST, M. Appeal allowed : Suit dismissed. 
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Before Sir Gun Claus Rankin, Knighi, Chief Justia, Afr. v. Justia 
-O C. C. Ghose, and Mr, Justice Lort- Willians, 


NIPPON YUSEN KAISHA 
x v. d 
MAHALIRAM RAMJIDAS AND ANOTHE?.* 


Carrier—Liability ef— Ceniraci —Un)aid wender's Hen—Production of mate's 
receipt before issue of HU of lading--Gody shipped in the name of the 
vendee —Vendor te kave possession of mates receipt—Preperty im the gerds, 
when passes—Indian Ceniraci Act (IX of 1872), Sics. 83, 178— issuing bills 
w lading withcut getting mats! receipt, if wyenghel—Skitowner setting up 
title in third pariy —Canse of actlon—Conduct of party after insttiution 
of sull— Prayer. for dmemdimeni of pleading im appellate Court Carrier, 
wight of, te demand ,99d3—Treser—indian Carriage ef Gads by Sea. Ac 
(XXVI of 1925), epbricabliity ef. 

By a contract the plaintiffs on the 27th January, 1936, had bought a large 
‘quantity of gunnies from the Lansdowne Jute Mills Co, Ltd. for delivery tn 
Apdl, May and Juse of that year, By another contract In similar terms they 
resold 3, 30,000 bags to the International Export Company Ltd. {defendant 
No. 1), which aftecwa:ds became insolvent. Tho sale In each case was “frog 
alongxide export vetsel In the Port of Calcutta", and both contracts contained 
inter alia the following clauses 1 


“ (3). Payments to bo made in esh In exchange for delivery order on sellers, 
or foc rallwey recelpt, for dock receipts, os fur mate’s receipts, which dock receipts 
oc mate’s receipts aro to be handed by a dock's or ship's officer tothe sellers 
roprescntativo”. —— " 

**(4) The bayers hereby ME that so bran such alius "receipt, 
or dock receipts or-mato's receipts whether in sellots' or buyer?! name,‘are In the 


+ Appeal from Original Decree’ No. 69 of 1929, against ‘the decree of Mr. 
Justice Costello, dated the 27th May, 1929, in Suit No. M10 “of 1936, s 
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poesemion of the sellers, the Gen of the sellers, as unpaid vendos, subsists both 
on adch railway receipts or dock or mate's tccelpts and the goods they feprosent 
unti] payment is made in full.” - " 


Contracts ió this form aro well known in Calcutta and export business in 


- gunnies is in Calcatta conducted entirely or almost entirely, under auch contracts. 


The Export Company (defendant No, 1) booked frelght with the appollants 
(defendant No. 3) and obtained shipplag order which stated “customs passos 
must accompany this shipping order and the receipt of cargo issued by the ship 
must be exchanged for bills of lading”. The Export Company Issued shi 
Instractions to the plaintiffs who conveyed them to the Lansdowne Jute Mills Co, 
Ltd. who sent the: goods alongside In lighters producing to the ship's officer, in 
addition to the customs passes, a boat note for eech lighter dgoed by the 
manager of the Mills and saying ''Please receive on board from the Lane 
downe Jute Mills the undermentioned goods shipping documents for 
which have beca taken out in the name cf Messrs. [International Export 
Company Ltd. and hand maie's receipt to our Sircar.’ On receipt of tha 
goods the chief officer of the ship imued mates receipts; '* Recsived on 
board the Nippon Yasan Kalha Steanes Mcji Hakata Maru for conveyance 
at Koba from Messrs International Export Company Limited the podermen- 
tloned goods subject to the terms and conditions of the Company's bill of 
lading.” For the balos now in question five mate's recolpta were signed—three 
by the Mofi Mara for 175 bales between the 17th. and 19th of. May and two for 


G 150 balos on the a4th by the Hakata Maru. Bills of lading were Issued to the 


Export Company for the Moji Maru on the 18th and rgth of May and for 
the Hakata Maru on the 35th of May. The former sailed on the 19th May and 
the latter on the 4th of Juno. Tho Lantdowne Jute Mills received from the 
ship’s offcer mates receipts made out Ín the name of the International Export 
Company Ltd. as the buyers afid the shippers of the goods in question. Copios 
of those mate’s recelpts were sent from tho ships to the office of the shipping 
Company, the second defendant, and they thereupon issued to the first defengant 
bills of lading in respect of tho goods in question, but the original mates 
reccipts remained ín the possession of the Lansdowne Jute Muls, The 
bills of lading relating to the goods the subject matter of this sult were given 
to the International Export Company Ltd, (defendant No. 1) on the 17th, 18th 
and s4th May. Tho plaintiffs paid the mills for the goods on the 26th May, 
whon they oblalned from the Mills the mate’s receipts. At the timo when 
the bills of lading were Issued by tho gentlemen in charge of the Export 
department of the a ppellant’s Calcutta office, the Export Company were not in 
possession of the mate’s receipts and a letter of gusrantee was taken from the 
Export Compamy by the appellants. After tho bills of lading had been issued 
and negotiated without payment to the plaintiffs in favour of Tiwas Bank, 
namely on the sgth May, 1926 the plalotiffs soat to the appellants a notloe of 
lien stating that ‘for the protection cf such Wen or claim, we are entitled to 
retain the relativo rgate's receipt aad that accordingly the bill of lading, on 
which also we claima lien, mast not be issued nor may the sald goods be 
delivered to any person whomsocver unless and until such relativo mato’s 
rgceipt be previously surrendsred to you,” Onthe same date the appellants 
replied that the bills offlading had already been pamed and signed gnder the 
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shippers’ letter of guarantee and asked the plaintiffs to take np the matter * Civit. 
with thdlghlppors. After some further correspondence, this sult was iastituted 


0s 
against thea Export Company Lid, and the appellants claiming from the former the Vag 
price of the goods [a question and as against the latter a sum equivalent to the Nippon Yusa 
total of various sums representing tbe price of the goods which they sold to the Ksi s 


first defendant, as damages; the plaintiffs also claimed an injunction restraining the Mahaliram am Ramjidaee 
defendants from disposieg of the goods in any way or delivering them to the 
third party. Onthe 28th June an application was made for an interlocutory 
injunction and ad interim = junction was granted ; but after a few days as the 
goods were: delivered to the assignee of defendant No. 1, the interlocutory 
infuoction Was refused and the ad interim injanction was dissolved. Tho plain-^ 
tifs sued before the goods had been delivered but before the laterlocutory injunc- - 
' lon could be obtalaed, delivery was made at Koba between the soth and goth 
June: 


Held, that under the circumstances of the case, the lability of the ahipowner 
(defendant No. 3 eppejlants) for the value of the goods to the plaintiffs depeaded 
upon the coasideration of the atate of mind of the appellants and on the knowledgo 
or notice which they had of tho fact that the contract between the plaintiffs and 
the Export Company, which was the contract Ín general use, gave to tha sellers 
a right of Hen so long as the mare's receipts were ia the sellers’ possasaion, 


That having regard to the contract and the shipping instruction given, when 
the goods were delivered alongside the vesse! or very shortly thereafter, the 
gonsral property In the goods passed to the buyers under section 83 of Ue Indian 
Contract Act, e. 
Sugsernaih Augurmaliah v. E. A. Smith (1) followed. 
Per Rankin, C. 9. and C, C. Ghose, 9. : That tho issuing of the bills of 
lading in the circumstances. of the present case was noten itself a wrongful act or 
amounted on the part of a carrier to a conversion of goods. 


Per Leri-Williams, 9. : That the shipowners were not justified in handing 
the fills of lading to the Export Company without production of the matos 
` receipts. . 
Per Rankin, C. F. and C. C, Ghose, F.: That as tho plaintiffs and Lansdow- 
ne Jute Mills Co., had accepted mate’s receipts in tho ahipper's name, the ship 
was entitled to act upon the footing that they atall events, unless they gavo 
expres notice to the contrary, could not complain against the ship for carrying 
out thelr own instraction. If the course of business betwean the parties was con- $ 
sistent with the position which they bad adopted wis æ wis tho ship, it was not 
clear that tho shipowner would be justified, from a general knowlodge of the 
course of their business, in refusing to issue bills of lading to the person from 
whom ho had been expresaly asked to receive the goods. The requirement that 
the mate’s receipts should be produced before bills of lading could be sued was 
a requirement made and inserted inthe shipping order inthe interest of the 
shipowner. - 
Per Lori- Williams, F.: Possession. of the mates's receipt is prima facie ú 
evidence of ownership. The holder is entitled to a bill of lading ie exchasge, la 
the absence of notice to the shipowner that the holder is not the owner. 


A . 
(1) (1908) 1. L. R. 33 Cale. 347 ; 02 appeal (1906) f. P. R, 34 Calc. 13] . 
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‘That froth the evidence in the case the shipping base hid full knowledge 
of the terms upon which the gunny trade was carried onin the Port of @alcutte 
and that they knew or ought to have known when they’ delivered bills, of lading’ 
to the Export Company without production of the mate’s receipts that thore was 
a very strong probability thatthe Export.Company were not then entitled ‘to 


- the bilis. 


Fer Renkin F: and C. C. Ghesc, F. : - Where a balles or carrier deals with 
goods entrusted to him, hls intention is material to the question whether hê 
convorts thea, C 


The real owner of the goods may demand them “from the earrler and 
M the cariier does not Interplead but sets up the title of his bailor, he must 
ptore-such title or be Hable to the real owner for the value of his goods. 


' Held, that aa the appellants delivered the goods to tbe order of the assigneo 
of Export Company it would be open to them in the circumstances of the case to 
setup the title of the vendeo as dedvcd from but Better than the title of their 
own bailor. = 


A 


That an application to amend the written statement and give further evidence 
ralsing tbe defence of bettor title was refussd by the appellate Court. 


That thongh the.plalntiffs must have a causo of action on the dato when' they: 


* instituted the suit, the conduct of the appollants in the days- immediately follow- 


Ing the institutlon of the suit might well bo evidence that thoir conduct betwoen 
the. ‘agth May and 18th June wasa refusal of the plaintiffs’ claim thereto, They 
did so refuse and set up and strod by the title of the asdgnoo of the Export 
Company. Onthe zgth May the plaintiffs were entitled to requiro that the 
appellants should treat them ax tho persoas entitled to possession of the goods. 

The plaintiffs by thelr agreement with the Export Company to whom the general 
plopetty in the goods had®passed, the delivery tothe ship was nota completed 
delivery to the Export Company and the plaintiffs were entitled tà the postewion 
of the goods. 

' “Ás the Export Compasy could not as against the plalatifty, set up their own 
wrong in respect that they had taken the bills of lading or authorised tho vesel 
tb sui with the plaintiffs’ goods om board thereby-terminating the plaintiff? lien, 
HWitiesguee was in no better positidr, 

7 IF goods in the, possession of a carrier on behalf of another are wrongfally put 
on board a vessel and tho voma! innocently accept" them fa this ordinary course of ` 
businem, the carrier would be entitled to demand the goods. 

To walatain trover there must be a dgbt of property as wall as a right to 
posecssion,, This requirement doas not operate to exclude such actions by balleos 
or cariiers or by unpaid vendors whom the law regards as haviag. a special 
property. g - M 

Held, that on the facts of the case, the plaintiffs could recover the full valwe ^ 
as damages whether they put thelr claim in trover or ia trespass. 

That the appellants would be Hable to the plaintrifs lor the value of tEó goods 
at the date of refural, that is on some date immediately alter the agth of May, 

* That the Indian Cargage of Goods by Sea Act did not affect the cass. — 
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Appeal by Defendant No, 2. 

he suit was decreed by the following judgmant : 
llo J :—In this case the plaintiffs Mahaliram Ramjidas, 
are a firm carrying on business in jute, hessian and gunny bags 
_ in the city of Calcutta, and the defendants are the International 
Export Co, Ltd. & company formerly carrying on business in 
„Clive Street in Calcutta, and the Nippon Yusen Kaisha, a ship- 
ping company also carrying on business in Calcutta, The first 
defendants are not defending the suit, and the contest is really 
betweeh the plaintiffs and the second defendants, the shipping Com- 

pany, 

The main events with which the suit is concerned are not sge- 
tiously in dispute. By three contracts in writing bearing numbers 


5521, 5541 and 316 and dated respectively rst May, roth May and- 


toth May 1926, the plaintiffs sold to the first defendants a certain 
quantity of guony bags of the quality kaowa as Heavy C's and 
this suit is concerned with 325 bales of the bags comprised under 


the first of those contracts, The plaintiffs themselves had purchas-: 


ed the bags from the manufacturers, the Lansdowne Jute Mills Co. 
Ltd. under a contract dated 2and January 1926, The contracts 
between the plaintiffs and the defendants, the International Export 


Co. Ltd., were negotiated by a firm of brokers of the name of Ram . 


jivan Sarowgee, and they were made in precisely the same form as 
the contract between the plaintiff and the Lansdowne Jute Mills 
Co, Ltd, e. ° 

Among the terms and conditions of the contracts in question is 
the following :— 

"Buyers to give 7 clear working days’ notice to place goods 
alongside. Payments to be made in cish in exchange for delivery 
order on sellers, or for railway receipt or for dock receipt or for 
mates’ receipts (which dock receipts or mates’ receipts are to be 
handed by a dock’s or ship's officer to the sellers’ representative)." 


The most material condition of allis that contained in clause ` 


4 which provides:— 

“The buyers hereby acknowledge that so long as such railway 
receipt or mate’s or dock receipts whether in seller's or buyer's 
name are in the possession of the sellers the lien of the sellers as 
unpaid vendors subsists both on such railway receipt or mate's or 
dock receipts and the goods they represent, until payment is made 
in full.” 


The first defendants armnged with the second defendants for the 
carriage of the goods from Calcutta to Japan gnd in pursuance of 


` 
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Civir. - the contracts between the plaintiffs and the International Exoort 
iji. Co. Ltd, the latter in due course gave shipping instructions tohe « 
Ta plaintiffs to place the goods comprised in the contract alosgside 
two ships belonging to the second defenlants, named respectively 
Mabaliram Ramjidas “Moji Maru" and “Hirkita Maru.” Those instructions were given 
in accordance with the provisions of clause z inthe contract, The 
plaintiffs in their turn passed the shipping instructions tothe sel- , 
lers the Lansdowne Jute Mills Co, Ltd. and the Mills placed the 
goods alongside these two vessels on various dates between the 
rith and-the aoth May, The goods having been put alongside 
by the Lansdowne Jute Mills, the Mills! Sircar received from the 
ships’ officer mate's receipts made outin the name of the Inter- 
national] Export Co. Ltd. as the buyers and the shippers of the 
goods in question. Copies of those mate’s receipts were sent from 
the shipa to the office of the shipping company, the second defen- 
dante, and they thereupon iisued to the first defendants bills of 
lading in respect of the goods in question, but the original mate’s 
receipt remained in the possession of the Lansdowne Jute Mills, 
The bills of lading relating to the goods which are the subject 
matter ofthis suit were given to the International Export Co, 
Ltd, on the 17th, 138th and a4th May. The plaintiffs themselves 
. did not pay the Mills for the goods until the a6th May, and there- 
fore the plaintiffs by reason ofthe provisions of clause 4 of the 
contract themselves did nor obtain from the Mills the mate's re- 
ceipte until that date, 'hes*Moji Maru" left the port of Calcutta 
on the 19th May and the “Harkata Maru" left Calcutta on the sth 
june. The bills in respect of the goods in question together with 
the mate's receipt which had been obtained bythe plaintiffs from 
the Mills were duly presented to the first defendants for payment, 
but they did not pay forthe goods and tberefore did not obtain 
possession of the mate's receipts. In the meantime, aè I -have said, 
the second defendants had issued to the International Export Co, 
. ' Ltd., bills of lading in respect of the goods, and the International 
Export Co. Ltd, without having paid the plaintiffs subsequently. 
negotiated those bills of lading and in fact never paid the plain- | 
tifs the price of the goods, Subsequently, the first defendanta 
became insolvent and the plaintiffs have lost the price of goods, 
These transactions are in their nature ofa class which is common 
in the jute trade in Calcutta, and in fact it frequeritly happens that 
-e there isa chain of intermediate buyers and sellers between tho 
Mills who are the manufacturers and the last buyers who are the 
5. shippers of the goods, e Thero is no doubt I think from the evidence 
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„give by Mr, Jacob and Mr, Arakie that the retention of the mate’s 
first of all by the Mills and then by each of the subsequent 
sellers In turn until the price of the goods bas been paid as pro- 
vided for in clause 4 of the contract is intended to ensure that each 
of the sellers shall respectively have some control over the goods 
in order to secure that the price of the goods shall be paid by each 
Of the successive buyers, In this particular instance there was only 
one intermediate seller, namely, Mahaliram Ramjidas, the plaintiffs,- 
who, as@ have stated, bought these gunny bags from the Lansdowne 
Jute Mills Co. Ltd, in January and resold them to the defendants, 
the International Export Co, Ltd. in May. 

The plaintiffs are claiming from the first. defendants the price of 
the goods in question and to that claim there is of course no answer 
because the first defendants did not pay for the goods nor do they 
defend this suit, The plaintiffs are, however, also claiming as 
sg&inst the second defendants a sum equivalent to the total of the 
various sums representing the price of the goods which they sold 
to the International Expcrt Co, Ltd. They are claiming that sum 
by way of damages from che Nippon Yusen Kaisha on the ground, 
put shortly, that the Nippon Yusen Kaisha had no right to issue 
bills of lading to the International Export Co, Ltd. without the 
production by them of ths  mate's receipts covering the goods in 
question. There is no doubt that in jute, hessian and gunny market 
mate’s receipts are regarded as providing spcufity for payment of the 
price of goods which are sold, 


, One of the questions which arises for determination is, what is 
the true nature of the document which is known as the mate's 
receipt, ln regard to that, there is in my opinion very little room 
for doubt, It has been repeatedly held—I do not propose to refer 
to the authorities at great length—that the mate’s receipt is nota 
document of title, neither is it negotiable. It is merely an acknow- 
ledgment on the part of the shipping company that they have 
received into their possession goods which are being exported by 
the shippers. Different considerations may arise according to 
whether or not mate’s receipts are in fact made out in the name of 
the shippers concerned or in the namo of the sellers, In this parti- 
cular instance, the mate’s jeceipts were in fact made out in the 
name of the International Export Co. Ltd. who were in fact the 
purchasers of the goods though there was an endorsement on the 
mates receipt of tha nams «of the Lansdowne Jute Mills Co, Ltd, 
indicating that they were che persons who had put the goods along- 
gide the vessels,“ Moji Maru " and '* Harkata Maru. ” 
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No attempt was made on behalf of the plaintiffs to contend,thnt 
the mate’s receipts are in the nature of documents of title, far" 
as the authorizies are concerned, I will only refer to a passage in: 
the judgment of Lord Shaw in the casa of JVatAsappa Chrtty yY.. 
Irrawaddy Flotilla Company (x), Lord Shaw, with regard to the 
particular mate's receipt with which that case was concerned, said, 
" the receipt :sa simple ordinary receipt for goods,” Then he* 
went on to gay : : 

“Assuming the ‘mate’s receipt’, as it is called, to have been lost, 
was the owner of the goods, who then handed them to the ship- 
owner, not to be entitled, because the receipt had disappeared, to 
possession of his own goods from the carrier whose freight he waa 
willing to pay?” and his Lordship held that the mate's receipt 
was not a document within the category of the documents of title as 
defined in section 137 of the Transfer of Property Act 1882, The 
Idnguage used in that section is in precisely the same terms as that 
contained in section 14 of the (English) Factors! Act 1839, which 
by reason of the reference to that section which is contained iu 
section 63 of the Sale of Goods Act 1893 provides the definition of 
a document of title for purposes of sale of goods, The other 
authority to which I propose to referis the case of Juggernath 
Augurwallak v. E. A. Smith & Co, and another (a). There at 
page 559 Mr. Justice Sale said in terms that mate’s receipts are 
not documeats of title., There are of course many other 
decisions, both English and Indian, to the same effect, and in my 
opinion the legal character of mate’s receipt is nota matter which 
is open to any question, I have no doubt whatever that mate's 
receipts are not documents of title and they are not negotiable, 

Perhaps I ought to add a reference to the case of Hatkesing v. 
Laing (3) because that case was much discussed in the course of 
argument before me, Itis reported in r7 Equity 9a and at page 
103, Sir James Bacon, Vice-Chancellar, said, referring to docu- 
ments of the same kind :— 

“They are mate’s receipts taken by the true owner of the 
property, in order that his right to and possession of that property 
may not be questioned or disturbed by the fact of his having 
deposited the goods on board somebody else's ship. All that the 
captain has to do is to satisfy himself that the receipt expresses in 
quantity and description the goods which have been received on 


(1) (1913) I. L. R. 41 Calc. 670 (679) ; t9 Q. L. J 365 (69). 
e(a) (1906) I. L. R. 34 Calc, 547. 
(3) (373) L. R. 17 Eq. 92. 
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board the ship. Having done that in this case he has discharged 
his duly, He has given the bills of lading which are vouchers— 
vouchers which prevent him from ever thereafter saying that he 
did not receive these bales of cottoa,” 

On page 103 he says: “What difference is there between the 
mate’s receipt and any other chose in action or any chattel or book 
debt? Then he proceeded to say :— 

“ If he (that is, the captain of the ship) has no notice that any 
other owwer in the world exists but the man in whose name the 
receipt has been giver, what liability does he incur when he signs 
and hands over the bills of lading to that man, other than that 
which he would incur by paying a debt to the person who as far 
as he is concerned is the sole creditor.” 
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The real question, however, that I have to decide in this case is, - 


what are the duties, and liabilities of shipowners in circumstances 
such as existed in the present instance. I think their position 
may be stated in this way, They must be careful to give the bills of 
lading to the persons who are entitled to have them, and generally 
speaking, the latter ara the persons who have shipped the goods, 
They are generally the contracting parties, that is, the parlies who 
have made the contract with the shipowners for the carriage of the 
goods, and therefore prima facie they are the persons entitled to 
receive the bills of lading. No doubt the existence of these 
documents which are known as mate’s receipts complicates the 
- position, and the possession of the mate's receipt by the person 
who is claiming to have the bills of lading issued to him might of 
colirse be evidence, either that he is the real shipper or that he 
has the authority of the shipper ; whereas on the other hand the 
absence of the mate's receipt may be an indication that the per- 
son who is seeking to obtain the bills of lading is not the shipper 
or that he has not that authority, [See Cravan v. Ryder (1).] On the 
other hand, it is in my opinion clear law that the mere fact of hold- 
ing the mate’s receipts does not give the holder the right to claim 
the bill of lading, and if ih fact the bill of lading is given to the per- 
son actually entitled to the ownership of the goods, the shipowner's 
duty will have been discharged even though the mate's receipt is in 
the possession of some body else, That was decided in the case 
of Cemasjee v. Thompson (a). That case shows that the reten- 
tion of the mate's receipt with a view to holding goods as security 
for payment of price does not of itself entitle the holder to claim 
the goods from the shipper, and in that particular instance -the 


(n (1886) 6 Taunt. 433. (2) (1845) 3 Moo. I. A. 433. 
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tions ia the judgment in that case that the decision mighf hava 
been different if prior to the issue ofthe bills of lading the ship- 
owners had had in fact notice of the other claim, As I read the case, 
therefore, the decision means that the captain of the- ship having ` 


Court refused to hold the shipowner bound but there are if ne 


no notice of any other claimants entirely discharged his duty by ` 


giving the bill of lading to those persons in whose names the good! 
had been shipped. 


Much reliance was placed on behalf of the plaintiff¥in this 
present suit on the case of Schuster v, AfcKellar (Y) That case, 
in my opinion, does not, however, really help the plaintiffs because 
there the holder of the mate’. receipt was in fact the owner of the 
goods, and he had given notice to the shipowner and required bim 
to deliver the goods to him ; and inspite of that notice the ship- . 
owners delivered the goods on their arrival in Calcutta to a third 
party. It was accordingly held in the circumstances of the case 
that the shipowners were negligent in handing over the goods, 
It would appear that the general assumption in ordinary mercantile 
transactions is that the persons in ‘possession of the mate's receipt 
where one exists is the person entitled to the bills of Iading, and 
it is upon that footing only that the shipowners are justified in deli- 
vering the bills of lading to him, if in fact the shipowner has receiv- 
ed no notice and does not know of any other claims, See Authesing 
v. Laing (2) (Ubi Supsa) 

With regard to the question of notice it is necessary carefully 
to consider what prechely was the plaintiff.’ position in the pge- 
sent case, The plaintiff cise is that there was an interview on 
thé r4th May 1926 between Mr, Gulzirilal and Mr, Fulchand of 
the firm of brokers who negotiated the contracta on behalf of the 
plaintiffs on the one side and Mr, Awoki and Mr. Kimura, officials 
of the Nippon Yusen Kaisha on the other, These brokers say that 
théy went to the defendants’ office and warned them not to issue 
the bills of lading without the production of the mate’s receipts, It 
is not suggested on behalf of the defendants that at any time 
prior to the issue of the bills of lading on the 17th and 18th May 
they had in fact given express wrilten notice to the defendant 
shipping company that they were interested in the gooda in ques- 
tion ; but there is no dispute that they in fact gave a written notice 
by a letter dated agth May, 1926 which is a form in common use 
amongst merchants who are engaged in fhe jute trade,- That letter, 


(0) 7E & B. 704. ^ (2) (1873) L. R. ay Eq. 93. 
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which is addressed to Messrs, Nippon Yusen Kaisha by Ramjvan ° ye. 
Sarowgee, is as follows :— 1930: 

Notice of Lien. Ni EN 
“ Dear Sirs, Pikaisha 


Anent undernoted goods for which shipping documents have’ audia Ramjidas, 
been obtained in the name of Messrs. International Export Co. Castella ¥ 
Ld., and despatched by us for shipment o1 S. S. ‘ Moji Maru’ and oa 
'Harkata Maru’ or either steamer, please note that we have an 
unamisfied lien or claim on such goods for R*. 162,000 the price 
thereof in terms of contracts Not, 5530, 5529, 5533, 5534,5531 dated 
4-5-26 whereby for the protection of such lien or claim we are 
entitled to retain the relative mate’s receipt and that accordingly 
the bill of lading(on which also we claim a lien) must not be 
issued nor may the said goods be delivered to any person 
whomeosver unless and until such relative mate’s receipt pre- 
viously surrendered to you. 

Yours faithfully 
Ramjeevan Sarowgee," 


That is undoubtedly a notice given by the plaintiffs to the defen- 
dants that they were claiming to have some interest in the nature 
of a lien in respect of the goods in question. e 

Now, according to the view put forward by the learned Advocate- 

Gsneral, even if that notice had been given prior to the issuing of 

the bills of lading on the r7th and x8th of May, that would not fi 
have precluded the -shipowners from issuing the bills of lading ` 

to the first defendants the International Export Co, Lid. The 

plaintiffs were clearly not in any sense claiming that they were 

the owners of the goods in question; but merely that they had 

some interest in the goods in the nature of a lien, The view 

put forward by the learned Advocate-General is that a shipowrer 

can issue a bill of lading without the production ‘of the mate's 

receipts unless he has notice that somebody else is claiming to . 
be owner of the goods. If that is so, then even if that notice 

had been given on a date anterior to the date on which the bills 

of -lading were issued, that would not have imposed any 
liability on the shipping company evén if they had persisted inspite 

of the letter in issuing the bills of lading to the International 
Export Co, Ltd. 

‘Before I say anything more as to what I consider to be legal 
position of the matter, I must dispose of whatis the only substan. 
tial point of controversy, so far as the matters of fact are concern- 
ed, As I have indicated, in regard to the chronology of the case, st 
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if I may so put it, there is no serious dispute or indeed any dispute 
stall, Itis even admitted b; the defendants that there was the 
interview on the ryth May, but what I have to diua the 
question of what took place at that interview. "That isa matter 
of vital importance; because if the evidence given on behalf of the 
plaintiffs is accepted by ms, then there can be no doubt that 
although no written notice of the plaintiffs claim was given, there 
was express verbal notice of that claim prior to the issue of the 
bills of lading. 

On behalf of the plaintiffs evidence was given by Mr. Gulavrilal 
and Mr, Ful Chand, who are two of the partners, in the firm of 
Ramjivan Sarowgee. Their evidence, put quite shortly, is to 
this effect, that owing to the failure of a firm called Osman Jamall 
and Co., they and the plaintiffs, whom they represented, had 
become nervous by reason of the fact that ‘Osman Jamall’s failure 
was connected with the issue of bills of lading without production 
of mate’s receipts, which were regarded as furnishing security to the 
various sellers doing business with that firm, Both Mr. Gulzarilal 
and Mr, Ful Chand are quite definite in their evidence that when on 
the r4th May they saw Mr. Awoki and Mr. Kimura they made it 


- quite clear to them how and in what manner the plaintiffs were 


interested in the various transactions which had taken place 
between the plaintiffs and the International Export Co, Ltd. and 
that they, Gulzarilal and Fulchand warned the Nippon Kaisha 
officials not to issue billsof lading to the Interoational Export Co, 
Ltd., unless they first produced the relevant mate’s receipts. On the 
other hand, the two Japanese gentlemen are equally emphatic [hat 
at that interview on the 14th May nothing more took place than 
thie, that the brokers enquired what the practice in such an office 
was with regard to the issue of bills of lading without the production 
of the mate's receipts and that t hey informed the brokers that they 
did issue bilis of lading without the production of the mate's re- 
ceipts from time to time but only against letters of indemnity given 
to them by the shippers to whom the bills of lading were issued, - 


I do not propose to read the evidence nor to state in any detail 
the reason why I come to the conclusion, as I do, that in substance 
the story told by the brokers is correct, I have very carefully 
considered the evidence. I have given due weight to the points 
urged by the learned Advocate-General, and on the whole I take the 
ylew that the probabilities of the matter are entirely in favour 
of the plaintiffs’ version of what took ‘place at the interview. I feel 


‘ho doubt whatevemand therefore I find asa fact that the brokers, 
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«acting on behalf of the plaintiffs did Ybring to the notice of the 
e e company, the secoad defendants, that the plaintiffs were 
interested in jute transactions with the International Export Co, 
Ltd., and that they made the steamship company fully conversant 
with the situation as it then was, 

It was argued by the learned Advocate-General that if the plain- 
tiff? version ia correct, it would have been unlikely that they would 
have done business with the International Export ' Co. Ltd., 
after: the r4th May, and that it also would have been 
very unlikely that if the steamship company had received 
notice and had been warned by the brokers they would have issued 
the bills of lading in the way tbey in fact did. I have, as I said, 
given due consideration to that aspect of the ‘matter, but having 
regard to the course of dealing between the two defendant com- 
panies, I do not consider that it really has any great weight, It is 
quite obvious that from the early part of 1926, if not earlier, the 
Nippon Yusen Kaisha were giving unusual and extraordinary faci- 
lities to the International Export Company Limited. Whether 
it was because the Managing Director of the Internatiohal Export 
Co. was a compatriot of the officials off the Nippon Yusen Kaisha, 
I do not propose to enquire and it is really not material, I am 
satisfied on the evidence that this steamship company were being 
unduly lenient towards, and showing a remarkable toleration of the 
business methods of, the International Bkport Co. Ltd, and ‘the 
Nippon Yusen Kaisha were according this company greater facili- 
ties than they wêre according to any other shippers. On the 
other band the International Export Co, Ltd., were obtaining from 
the Nippon Yusen Kaisha greater facilities and considerably more 
leniency, . if I may ao put it, than they could obtain from any other 
shipper concerned. It seems clear that immediately the favour- 
able treatment ceased the International Export Co, adu went into 
liquidation. 

The evidence given by the two Japanese ON shows, in 
my opinion, that they realised quite early in the year rg26 that 
trouble might aries from the fact that they had been consistently 
issuing bills of fading to the International Export Co. Ltd. without 
requiring from them production of the relative mate’s receipts, 
and they admitted quite definitely that they were repeatedly, both 
verbally and in writing, pressing Mr. Hamamure, who was the 
managing director of .the International Export Co, Ltd. to obtain 
and return to them a whole series of mate’s rgceipts which wefe 
then outstanding.” I do not propose to review the correspondence 
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on that matter, but itis clear from that correspondence that that, 
was the exact position, Although ths transactions bstwegf the 
International Export Co, Ltd, and tha Nippon Yason Kaisha are 
open to suspicion, I do not think the evidence is sufficient to 
warrant the allegation that the shipowaers were deliberately assist- 
ing the International Export Co, Ltd. to defraud the plaintiffs, 
I accordingly hold that there was no fraud as alleged by the 
plaintiffs, " 


I come back to the questi of how far Nippon. Yusen 
Kaisha had notice of the plaintiffs! claim, whatever it was, It is 
frankly admitted by Mr, Awoki, and I think by Mr, Kimura, 
one or other or both of these two geptlemep, that they knew all 
along, at all material times, that the International Export Co, Ltd, 
were not producing the mate’s receipts, because those receipts 
were not in tho possession of the International Export Co, Ltd, 
but were inthe hands of third parties ; and they knew that those 
third parties were in fact the persons who had sold the goods to 


-the International Export Co. Ltd, I am further satisfied upon 


the evidence of the defendants’ own witnesses that they were fully 
cognisant of the whole situation and that they knew from the 
very beginning what the practice in the jute market war, and that 
they realised that the issuing by them of bills of lading without 
production of the mate’s receipts was a matter which entailed some 
risk to themselves, for that reason they took from the Interna- 
tional Export Co, Ltd, letters of guarantee whereby the Interna- 
tional Export Co, Ltd, undertook to produce the mate’s receipts 
within a stated time to hold the steamship company harmless in 
the meantime. 


The explanation given on behalf of the defendants as to the 
treason why those lettera of indemnity were taken is, in my opinion, 
a very lame explanation and wholly unconvincing and incredi- 
ble, Ihave nodoubt whatever that the reason why the letters 
of indemnity were required was because the officials of the Nip- 
pon Yusen Kaisha thought they were taking a risk and might be 
held liable to some one owing to the fact that they were making 
a practice of freely and indeed light heartedly issuing the 
bills of lading to the International Export Co, Ltd. when they 
wellknew allthe time that the relative mate’s receipts were in 
the hands of the persons who had sold the goods of the Inter- 
national Export Company. In my ofinion, the lettera of indem- 
Mity were taken mainly, if not entirely, with the object of cov- 
ering *the Nippon Yusen Kaisha against the danger which they 
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fared by reason ofthe mate's receipte.not having come back into 
e their bands, That view of the matter is substantiated and indeed 
put bond all question by the fact that both Mr, Awoki and Mr. 
Kimura, certainly one of them, stated quite definitely in the 
witness box that their view of the matter was that if they had 
notice of claims on the part of other.persons they would be liable 
Afin fact they issued bills of lading without production of the 
mate’s receipts and those other persons suffered damage in con- 
sequence, Itis one of the admitted facts of this case that the 
plaintiffs did suffer injury by reason of the fact that the bills of lad- 
ing were issued by the Japanese steamship company without pro- 
duction of the mate's receipts, because the issuing of the bills of la- 
ding enabled the defendants, the International Export Company, 
to raise money.on the bills of lading, which are of course docu- 
ments of title to the goods, whereas at the same time the Inter- 
national Export Co. Ltd, had failed to pay the price of the goods 
to the plaintiffs, by whom the goods were being sold to them, It 
was rightly said by the learned Advocate-General that although 
the defendants themselves were of opinion that had they notice 
ofthe plaintiffs’ possession, they would be liable to them, that. is 
not conclusive or binding in law, That is so, and I have to deter- 
mine whether the defendants! own view of the position is in fact 
correct and sound in law. 


Starting with the finding of factthat on the 14th May the- 


defendants had rotice that the plaintifff were claiming to bs in 
terested in the goods, and that on the agth May, by the letters of 
tbat date, the defendants had express written nolice from the 
plaintiffs that they hada lien or claim in respect of the goods 
which are the subject matter of this suit, I proceed to consider 
what was the legal position of the parties and what was the effect 
of that notice, 

lt was contended on behalf of the plaintiffs that at the time 
when the bills of lading were issued, the property in the goods 
had not passed to the International Export Co, but still 
remained in the sellers and Mr, Bose relied upon the case of 
Moakes v. Nicolson (1) where it was held that "although the 
goods had been shipped on board a vessel chartered by the buyers 
to be paid for in cash and the bill of lading was handed to tne 
seller's agent in London, no property had passed to the buyer until 
the condition was fulfilled, and that the price being unpaid, the 
seller was entitled to intercept the delivery,” 
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On the sirength of that case and various other authorities to 
which he referred, Mr. Bose contended that, in the present instance, 
sellers had reserved to themselves at the time when thfgunny 
bags were put alongside the Moji Maru and Hakata Maru, the 
quo dispondi, ie., that the plaintiffs bad a right of disposing of 
the goods and that there was at the utmost a conditional delivery 
to the buyers. 

The answer to the contention isthis: That the question ol 
when the property in goods passes ig a matter dependent on (hs 
circumstances of the case and the intention of the partie’, and in 
a case of this kind it principally depends on whether or not there 


-has been an appropriation of those goods by the seller and assented 


to by the buyer as provided for in S:ction 83 of the Indian Con- 
tract Act. li 

The goods were put alongside those vessels by the Mills at the 
direction of the plaintiffs, who in their tura had received shipping 
instructions from the International Export Co., the buyers. The 
goods were marked with private marks of the buyers and, moreover, 
I think, the whole attitude of the sellers as well as of the buyers 
was not that the sellers were retaining control over the goods owing 
to the fact thatthe “ property” had not passed to the buyers, but 
that the sellers were retaining such control by reason of the posses- 
sion by them of the mate’s receipt, which constituted some kind 
of lien upon them by virtu» of clauss 4 of the contract, 

I need hardly say fhatdien is inconsistent with ownership, and 
if in fact the property in the goods still remained with the sellers, 
then there would be no lien, I think the present case is really 
governed by the decision of Mr, Justica Sale in /uggermatk Augur- 
wallah v. E. A. Smith (1) (ubi supra), where the facts and circums- 
tances were similar to those in the present case. It was there held 
by Mr, Justice Sale that “the goods under the contract were 
unascertained at the date of the contract and therefore the sale 
was not complete, unless there was an appropriation by the sellers 
of the goods for the purpose of the contract, and that appropriation 
was found to be assented to by the buyer," It was also held that “in 
clause 13 of that contract the sellers obtained special property in 
the mate's receipt ; even though standing in the name of the buyer 
which would ensble the seller to hold the documents as security 
for payment as against the real owner of the goods and that there 
is nothing in the contract to show that the appropriation of the 
goods to the contract was intended by the seller to: be other than 
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final and absolute and the sale and transfer to the buyer is com- 
«plete and the buyer had the right to dispose of the goods as owner 
by ob Mining possession of the mate's receipt.”: 

That case was heard on appeal (r) by Sir Francis Maclean, 
C. J. and Harington and Geidt, JJ., and the facts in my view were 
s0 analogous to the present case that I ought to come to the 
conclusion, as I do, that the property in the goods, the subject 
matter in. this suit, passed to the buyers, at any rate when they 
were put on board the Japanese vessels as directed by the buyer, 
the International Expor Co. In putting the goods alongside the 
vessels, the Lansdowne Jute Mill were, in my opinion, acting 
as agents for the plaintiffs ; consequently, there was a delivery by 
the plaintiffs as sellers to the International Export Co, as 
buyers. 

Having come to the conclusion that the property in these 

. goods had passed to the buyers, the next question which I have to 
determine is, whether or not the plaintifs had any special property. 
or interest in the goods after they had been delivered to the 
buyers. Tho property, that is, the “ general property,” in the 
goods bas been distinguished-from a property, that is, merely a 
special property. I refer to the case of Burdick vw, Sewell, (2) 
and this distinction has frequently been judicially discussed—seo 
for example the case of difenborongd v. Solomon (3) and it is in 
fact recognised in the definition of “ property ” given in Sec, 6a 
of the Sale of Goods Act 1893. The ute of the term “ special 
property ” is inveterate in English Law, and no doubt it would 
here conduced to clearness if the term “ special interest " had 
been employed instead and the terms ‘ properly " confined to 
its primary meaning of " ownership " or “dominion,” 

The only kind of ‘special property " or ‘' special interest ” 
which the plaintiffs as cellers could have in the goods, the subject 
matter of this suit, would be an interest in the nature of .a lien or 
something analogous to a lie». | 

In the circumstances of this case it is obvious that the sellers 
had not a lien in the ordinary sense of the term, because a lien is 
dependent upon actual possession of the goods. ‘Here the sellers 
bad not only, as I have held, parted with the “ properly” in the 
goods, but had also parted with the possession of the goods when 
they delivered them alongside the ship, or at any rate, when they 
caused them to be loaded upon the ship and the mate's receipt 
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had been obtained acknowledging that the goods had passed into 
the possession of the ship- owners aa carriers for the buyers, . 

It has not bsen suggested that the seller had any @ght of 
stoppage in transit in the circumstances of this case, and, indeed, 
in my opinion, itis obvious that the sellers here could fiot have 
had any such right, because that ia a right which can only be 
exercised bstween a tims when the goods havo left the possession 
of the sellers and ara still on their way to the buyers. Nothing 
of the kind happened in the present case, The goods as I have 
said, were delivered to the buyers not at Kobe or Saigl, which 
were the ports of destination of the ships concerned, but at the 
very moment thit they were loaded upon the ships ia the port of 
Calcutta, Therefore, no question arises as to whether or not the 
sellera had any right of stoppage in transit, : 


The right of lien, on the other hand, is one dependent upon 
possession and is a personal right which cannot Le transferred, 
In the circumstances of this case, therefore, I am bound to hold 
that the sellers, i.o., the plaintiffs, when they caused the goods to 
be delivered to the buyers, lost avy right of lien in the ordinary 
sense of the term which they would otherwise have had. 


It was contended oa behalf of the plaintiffs that although the 
sellers had not what is commonly called a lien, which would be 
determinable upon loss of possession, they nevertheless had a 
“ special interest " acgruing out of their original ownership inde- 
pendent of their actual possession of the goods and quite consistent 
wilh the property having passed to the buyers, ie, the defendants, 
the International Export Co.,Ltd. In support of that contentibn 
Mg Bose relied upon ths case of Dodsley v. Vary, (1) and 
Mr. Bose argued that the "special iaterest " arose by virtue of the 
operation of clause 4 of the contract between the plaintiffs and the 
International Export Co, Ltd., which, as I have already pointed 
out, is in precisely the same form as the contract between the 
plaintiffs and the sellers to them, the Lansdowne Jute Mills 
Co. Ld. 

In passing I would point out, as was indeed admitted by the 
independent commercial experts who were called on behalf of 
the plaintiffs, namely Mr, Jacob and Mr, Arakie, that this particular 
form of contract is not very appropriate as between intermediate 
sellers and buyers, It has, however, to be construed as nearly as 
may be, and I have to put upon it such interpretation as seems 
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Jeasonable and as consistent as possible with what appears to bs its 
true maing and intent in accordance with the intention of the par- 
ties, Clause 4 is the crucial part of that contract, and, as already 
stated, i+ provides that “ buyer acknowledge that as long as the 
mate’s receipts are in the possession of the sellers the lien of the 
sellers as unpaid vendors shall subsist both on the mate's receipt 
ind on the goods until payment is made in full.” There is nothing, 
RS. far as I can see, to prevent the parties to a contract, if they 10 
choose, “from extending the operation of the sellers’ right of lien as 
to make it operative after tho sellers have in fact parted with 
the "property" in and the possession of the goods in question, 
and indeed such an agreement is expressly contemplated by the 
opening words of section 9¢ of the Indian Contract Act which 
provides as follows : 


“Unless a contrary intention appears by the contract, a seller has- 


a lien on sold goods as along as they remain in his possession and 
the price or any part of it remains unpaid.” That provision would 
soem sufficient to enable the parties to a contract of sale either to 
restrict the seller? rights or to extend those rights. A similar 
power is conferred upon the partiea to & contract of sale in England, 
viz, which runs as follows: “ Where any right, duty or lisbility 
would arise under a contract of sale, by implication of law it may 
' be negatived or varied by express agreement or by the course of 
dealing between the parties, or by usage, ef the usage be such 
aa to bind both parties to the contract,” 

There is no rule of law to prevent the parties from making any 
bargain they please, and Lord Esher laid down the proposition that 
merchants are not bound to make their contracta according to any 
rule of law [Sse ouch v. Muller (1)]. The whole of the commercial 
law of England has in fact been evolved from the usages and 
customs ofthe mercantile community, 

It seems to me quite clear, therefore, that in this case the parties, 
that is to say, the plaintiffs on one hand and the International 
Export Co. Ltd, on the other, intended that even though a 
third party was in prossession ofthe goods by, their "having been 
delivered on board the ship, the sellers should notwithstanding 
retain the benefit of such rights of lien as they would have had 
if they had only parted with the property in the goods but not the 
possession of them, In other words, the real bargain between the 
parties was that the sellers should have a lien or a right analogous 
to that of lien so long as the purchase price remained unpaid, and 
that possession of the mate’a receipt by them®should symbolically 

(1) 7 Q. B. D. 103. ° 
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represent possesion of ths goods thereunder, The sellers were to, 
be, for all practical purposes, in the same advantageous positign they 
would have been in if they had not parted with the goods at all, 

It remains to be considered whether the - effect of such an 


Mabaliran is Ramjidas agreement is sufficient to confer upon the sellers such a legal right 


Castella, 9. 


as would entitle them to redress if such right were interfered with 
by the action of third parties, in this case the shipowners, Iti is 
manifest from the decision in the case of Mutcheappa Chetty v. Irga 
waddy Flotiila Company (1) to which I have already’ referréd that a 
person claiming an interest in goods is de Aves the contract between 
the shipper of the goods and the shipowners and is not entitled to 
intervene as it were in such contract and to take advantage of a 
breach of one of its provisions by one ôf the contracting parties, as 
for example the shipowners. Ths contract is do far ashe is con- 
cerned re inter alias acta, and he can only claim relief if at all on 
the ground that rights which he himself possessed have been 
infringed by the action or default of the shipowners, In other 
words, his cause of action, if any, will arise from a, tortious act on 
the part of the shipowners and not from contract, It was long 
ago held in the case of Pontifex v, Midland Railway Co, (a) that 
an action against a cairior for loss of goods by delivery toan insol- 
vent purchaser contrary to notice given by the seller in exercise - 
of the right of stoppage in transit is an action founded on tort, 

If then in the prefentecase, the plaintiffs have any cause of 
action against the Nippon Yusen Kaisha, that cause of action can 
only arise ex delicto by reason of some wrongful act or failure or 
breach of duty towards the plaintiffs on the part of the shipowners, 
Thre is a very relevant passage in the judgment of Lord Shaw in 
the case which I have just mentioned, Mutrheappa Chetiy v, Irra- 
woaddy Flotilla Company (1). It begins at the bottom of page 68a 
and reads as follows :— i 

* In these circumstances their Lordships think it unnecessary to 
pursue this point further, because so far as the evidence stands, ins- 
tead of the shipping company being charged with the knowledge 
that there was any danger on account of rights possessed by the . 
Chetty, in this case it turns out upon the evidence that those 
rights had been the subject of negotiation and settlement, and that. 
the settlement having been achieved the goods were forwarded in 
the name of Chowdhry himself, This being so there was wo duty. 
left in the circumstances except, of coue, to deliver to Chowdhry, 

e (1) (1913) L L. Re 4 Cale, 670; 19C. L. J. 105. 
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or to his order, and this was done, Zhe failure of duty pleaded 
“completely disappears, the respondents having fulfilled all the 


duties Pesting upon them, either by contract, or under the common 
law.” 


Now, it seems to me implied in that paragraph that if there is 
a “ failure of duty" on the part of a shipping company towards 
someone who is interested inthe goods which are the subject of 
the contract to carry, or to put itin another way, unless they have 
folflledsall duties resting upon them either by contract o» under the 
Common Lato, then they would be liable to any one whose rights 
they had infringed, if in fact they had notice of such rights. It is 
obvious that under the terms of the contract of sale between the 
plaintiffs and the International Export Co. Ltd., it was the inter- 
tion of both parties that certain rights would be conferred upon 
the sellers, namely, the right to hold a sort of lien upon the goods 
represented by the mate’s receipts and the sellers were to have 
those rights until they were paid for the goods, Whether those 
rights, having regard to the fact that the sellers hadin fact parted 
with the physical poasession of the goods, would have any great 
practical value, is one thing: whether they were sufficient to 
ground is another, This, in my opinion, is the crux of the 
whole case. 


The learned Advyocate-General, on behalf of the defendants 
frankly admitted. that certain rights were jn fect conferred upon the 
sellers by the terms of clause 4 of the contract of sale, but then he 
proceeded to argue that these were not rights in rem as against the 
goods but were purely rights iw fersomam as against the buyers, 
In support of that contention, he referred to the case of Semel v. 
Burdick (1). The Advocate-General further conceded, relying upon 
the case of House Lords 4, p. 484, thatit was possible for 
there to be an extension of the right of lien or the creation 
of some right analogous to the right of lien by agreement 
between the parties, but upon the authority of the case 
of Hewes v. Ball (a) quoted with approval in eme v. 
Burdick (1) in the House of Lords, he maintained that 
it is not & real right that was created because the possession 
: of the goods had been parted with, and therefore any right 
that the sellers acquired under the contract was not strong 
enough to defeat the right  /m rem as represented by the 
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ei + general property in the goods which had pasted to the shippers as 
1930, the buyers, E" 

Nippon Vosen A further point was taken on behalf of the ainda, Arein, 
ha 


»; that in any event the plaintiffs had no rights of this character at the 
Mshaliram Ramjidas time when the bilis of lading were actually issued, becauso at that 
Costello, s. date admittedly they themselves had not paid the Lansdowne Jute 
— Mills for the goods they themselves had purchased from them, 
I think there is no dispute that the plaintiffs in fact paid for.the 
goods on the 26th and 28th May, and therefore at the time when 
the Nippon Yusen Kaisha issued the bills of lading to the Inter- 
national Export Co. Ltd., the plaintiffs themselves had not paid the 
sellers for the goods, I think, however, that having regard to the 
particular facts of this case, and especially having regard somewhat 
sinister relationship which existed between the International Export 
Co, Ltd. and the Nippon Yusen Kaisha, I ought to come 
to the conclusion that the effect of what happened at the interview 
on the rth May was that the defendant shipping company were 
warned by the brokers on behalf of the plaintiffs that the plaintiffs 
would have rights in regard to the goods in respect of which Nippon 
Yusen Kaisha were issuing or about to issue bills of ladiog to the 
} defendants the International Export Co. Ltd, In other words, the 
* defendants, Nippon Yusen Kaisha had full notice of what the plain- 
tifa’ position was, what the plaintiff interest was; and they were 
fully aware of all the material factors in the situation, In my opi- 
nion, it was made abundarftly clear to the Nippon Vasen Kaisha that 
if in fact the Nippon Yusen Kaisha persisted in issuing bills of lad- ` 
ing to the International Export Co. Ltd. without requiring produs- 
tion of the mate’s receipt tho plaintiffs’ right would be infringed 
and there would be a serious risk of tho plaintiffs as the sellers of 
the goods suffering loss and injury. It is tight, I think, that having 
regard to all the circumstances of the case, I should come to the 
conclusion that at the time when the bills of lading were ‘in fact 
: issued the mills were holding the mate’s receipt as the representa- 
' tives of the plaintiffs for the purposes of these contracts, and that, 
because the plaintiffs could at any time claim the mate's receipts by . 
paying the price of the goods, they had at any rate obtained some 
rights with regard to these goods, as the Steamship Company knew 
at all materiel times and of which they were expressly notified on ' 
the x4th May and again on the agth May by tho letter of that date, 
"o. The position is not wholly free from doubt, but having considered 
all the authorities cited to me and in wiew of the facts of the case, 
eo I go not think that l ought to come to the conclusion that the ship- 
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Owner is only under a liability to a third party when he issues the 
bills oRjading without the production of the mite’s receipts if he has 
nolice that other persons are claiming the “ general" and not 
merely a special interest in the goods, I think having regard to the 
caso Juggernath Axgurwallsk v. B.A, Smith & Co. (1), L am 
bound to come fo the conclusion that it is sufficient to make the 
fhipowner liable if in fact he haa previous notice that the sellers are 
claiming rights by virtue of their holding the mate’s receipts as 
some seeurity for payment of the price of the goods. Were it not 
for that case as reported in 34 Calc, I should have hesitated to come 
to that conclusion but after a very careful consideration of the whole 
of the facts of this case and of the relevant authorities, I feel bound 
to follow what seems to be thé implication contained in the judg- 
ment of Sir Francis Maclean, C. J. in that case; I referred to the 
remarks of the learned Chief Justice. at page 173, and also to the 
passage which isto be found on page r8r of the report, Itisa 
somewhat curious feature of this case that neither side referred to 
this authority io the course of the argument until I myself brought 
it tothe attention of counsel, and it is perhaps an even more 
remarkable circumstance that although the argument covered a 
period of some 4 or 5 days and although the whole matter was 
argued with very great cogency and great ability by Mr. Boge and 
by the learned Advocate-General, neither of the learned counsel 
referred to the particular passage which I gm now about to read, 
which is perhaps the most pregnant and significant statement of the 
law applicable to a case of this kind contained in any of the authori- 
ties which I have considered in connection with this matter, The 
learned Chief Justice first of all recites clause 13 of the contratt 
in that case, whichin the miin corresponds, or at any rata is 
analogous to clause 4 of the contract. between the pana and tha 
defendants in the present case, Then he goes on to say ;* : 

“ The plaintiffs might easily have shown their intention to make 
the appropriation conditional by either taking the mate's receipts or 
the bills of lading in their own names, But the weighment, measure- 
ment and shipping were apparently effectel by the buyers, and we 
do not think that this clause, of which the Bank had no notice, 
reserved to the sellera the right of disposing of the goods, It is 
clear from the evidence.of Gangaram Augurwallah, one of the plajo- 
tiffs’ witnesses, that there was no fraud on the part of Smith & Co., 
in obtaining the mate’s receipts, because he tells us that it was the 
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practice to leave mate’s receipts with ths buyers for examination, , 
and that is why he- did not ask for their return, He seoms # have 
left them inthe usual course of business, and as af that tims the 
sellers did not oblain the price of the goods, thsy could have made thew- 
sehoes safe by giving notice to the shippers not io hand ever the bilis of 
lading to Smith & Co., without previous notice to them, the plaintifs, 
In these circumstances, we do not think it can be successfully con- 
tended that the appropriation was conditional, " 

Now it seems to me quite clear from that view of the fhatter — 
and it is one which Iam bound to follow, whatever I might think 
about the matter personally—as it is a decision of the Appellate Side 
of this Court—that the Chisf Justice was saying in terms that if the 
sellers had givan notice to the shipparf (the context and the facts of 
the cise show that he meant the carriers, i.e, the ship 
owners), warning them not to hand over the bills of lading to 
Smith & Co, (they were buyers) without previous notice to the 
sellers, the latter could hava made themselves safe, Therefore 
it seems to me that the Chief Justice was of the opinion that there 
would be an evasion of the rights of the sellers, if in fact bills of 
lading were handed over to the buyers without production ‘by 
them ofthe mate’s receipts, if the person who were going to issue 
the bills of lading had notice that the sellers were claiming an 
interest inthe goods and were holding the mate’s receipts by 
way of security. * 0. 

Later on, on the same page* the learned Chief Justice says this: 

“Tt must be borne in mind that it was the plaintiffs, who by 
their conduct enabled Smith and Co., to obtain the bills of la 
arf pledge them with the Bank—a cowrse whith, if they were so 
minded, they could have easily prevented” thereby repeating that ifthe 
plaintiffs in the case (the sellers) had given notice that the bills of 
lading ought not to be issued until the mate’s receipts were pro- 
Cuced, they could have prevented the buyers from negotiating the 
bills of lading in the way they did. The learned Chief Justice: 
refers to the point again on the next page : 

" According to the evidencs to which we have adverted the 
mate's receipts were left with Smith & Co, in the ordinary course 
of business, and we Aave pointed out how the plaintifs might easily 
hine protected themselves, if they Aad been sufficiently cautious. 
Assuming fora momentin favour of the plaintiffs that the mate’s 
receipts are to be treated as identical with the bills of lading, we 
dp not thiok it can bs fairly said that they had bsen obtained from 
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„their lawful owner by means ofany, offence or fraud, The mate’s 
receipla being in the name of Smith and Co, the latter became 
entitled to the bills of lading: and, even if those bills of lading 
became impressed with the trust mentioned in clause 13, we think 
it would be difficult to say that the plaintiffs were their lawful 
owners, or that the bills had bsen obtained from them by means of 
“any offence or fraud. The Bank knew nothing whatever of the 
separate secret arrangement as to the mate’s receipts between the 
ntiffs and Smith and Co, and which in terms only applies to the 
mate's receipt and not to the bills of lading’ and as I pointed out 
in the course of the argument, Geidt J, also. makes the matter quite 
clear, because he says (at the bottom of page 182): 

"It appears to me that sheeodje:t of that clause mas to secure the 
Hon, which under section 05 of the Contract Act the seller has on seid 
goods as longas they remain in his possession, The person, who 
holds the receipts, fs the person in possession of the geods covered 
by the receipts, By stipulating therefore that the mate’s receipts 
were to remain their property, the sellers sought to retain that pos- 
session of the jute, which would enable them to enforce their lien, 
even though the property in the goods has passed to the buyers.” 

The learned Advocate-General laid emphasis on the words 
“ sought to retain", but it seems obvious, reading the rest of the 
judgment of Geidt J, and still more clear after reading the judg- 
ment of the learped Chief Justice that thg Court was of opinion 
that if the sellers had given notice that there was this agreement 
(which Sir Francis Maclean refers as “a separate secret arrange- 
ment") that is, if the sellers had given notice to the persons who 
were to issue: the bills of lading, and if despite such notice gnd 
after being warned, the latter had persisted in issuing the bills of 
lading, that they might have been liable for.any loss that ensued 
from their default, . 

As I have said, I feel myself bound to follow what I think is 
the inevitable inference to be drawn from these two judgments, 
as they are the judgments of the Appellate Court, and that being 
s, I must come to the conclusion that by clause 4 of the contract 
in the present case the sellers did seek to retain and in fact 
retained some interest in the goods in question, and that in the 
circumatances as revealed by the evidence which was given, the 
plaintiffs, even though they had in fact not got physical posses- 
sion of the mate’s receipts, were entitled as between themselves 
and their buyers to the benefit of clause 4, just as between the 
mills and the plaintiffs the mills were entitled m.the benefit of the 
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same clauso, I think the right interpretation to be put upon, 
clause 4 is this, that although by the ordinary implication ,of law 
the sellers would lose their unpaid venlor' lien directly they had 
parted with the possession of the goods, yet by the agreement 
contained in this clause, alien or a right analogous to: & lien was to 
subsist until in fact the goois had been paid for by the buyers 
and possession of the mate's receipts was Orly asit were an out 

On the whole, therefore, I must act upon the assumption, firstly 
that, as the mate's receipts had not been recovered by the buyers 
by their paying the price af the goods but were outstanding in the 
hands of the sellers in the sense that the sellers were entitled to 
them as against the buyers, the plaintiffs had certain rights under 
thisclause, and secondly, that what transpired at the interview of - 
the r4th May, coupled with the knowledge which the defendants" 
servants admit they all along had, constituted notice to the steam- 
ship company that the sellers had these rights, Ia any event-the 
plaintiffs, prior to the 29th of May when they served the written 
notice, had paid their sellérs and obtained from them physical pos- 
session of the mate’s receipts, Taking all these things into conside- 
ration, I hold that there was interference by the second defendants, 
Nippon Yusen Kaisha with the rights of the sellors of such a 
character as entitles the ‘plaintiffs to make those. defendants liable, 
It seems to me to bs oflittls practical importance whether one had 
to come to the conclusian that there had been a conversion 
of the plaintiff.’ goods or whether in. fact the -wrong done to the 
plaintiffs is one arising out of negligence on the part of the defen- ^ 
danjs, There can be no question of conversion in this case, in 
view of my finding that the property in the- goods had passed and 
therefore that the goods were not the goods of the- plaintiffs at the 
time when the goods were handed over to the buyers assignees. ` 

I find, however, having regard to what the defendants already 
knew, having regard to the relations between them and .the 
International Export Co, and accepting in substance the plaintiffs’ 
version of what transpired on the 14th May, that the action of the 
defendants Nippon Yusen Kaisha in issuing the bills of lading after: 
the notice which they had received was an act so careless and so. 
reckless as to amount to a breach of duty towards the plaintiffs, 

It follows that there must be judgment for the plaintiffs as: 
against the first defondants for Rs, 72,150 being the price of the 
goods, with costs on scale No, s up to the time the first defom 
dañts filed thelr affidavit of documents, and on scala No. x there- 
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after, and as against the defendants for damages, with costs oti scale 
No. s, excepting the costa for one day. 


Against this decree, the Defendant No. a appealed. 


Mr. N. N. Sircar ( Advocate-General), Mr. W. W. K, Page, Mr. 
S. |i. Bose and Mr, S. Chowdhury for the Appellant, 


Mr, Sarat Chandra Bose, Dr. S. C, Roy and Mr. S. B. Dutt for . 


the Plaintiffs Respondents, 


The following judgments were delivered : 
Rankin, C. J:—The appellants,” Nippon .Yusen Kaisha, are 
- shipowners, und we are concerned with two vessals—Moji Maru and 
Hakata Maru—which sailed from Calcutta in May and June respec- 
tively of 1926. The claim against the appellants is for the value 
of 325 bales of gunny bags, as damages caused to the plaintiffs, 
by the wrongful conduct of the appellants in issuing bills of lading 
for these bags tothe International Export Company, Limited and 
delivering them at Kobe to the order of this Company. Each bale 
contained 400 bags. 

By a contract in one of the forms of the Indian Jute Mills Asso- 
ciation, the plaintiffs on the 27th of January 1926, had bought a 
large quantity of gunnies from the Lansdowne Mills for delivery in 
April, May and June of that year, By another. contract, in similar 
terms they resold 3,20,000 bags to the Intgrnational Export Com- 
pany Limited which is now in liquidation, The sale in each case 

was “free alongside export vessel in the port of Calcutta, and both 
«contracts contained the following clauses :— 

(3) “Payments to be made in cash in exchange for delivery 
order on sellers, or for railway receipt, or for dcck receipts, or for 
mate's receipts, which dock receipts, or mate’s receipts are to be 
handed by a dock’s or ship's officer to the sellers’ representative, ? 

(4) “The buyers hereby acknowledge, that so long as such 
railway receipt, or dock receipts, or mate's receipts whether in 
sellers’ or buyers’ name, are in the possession of the sellers, the lien 
ofthe sellers, as unpaid. vendors, subsists both on such railway 
receipts or dock or mate’s receipts and the goods they represent 
until payment is made in full, ” 

Contracts inthis form are well known in Calcutta and export 
business in. gunnies is in Calcutta conducted entirely, or almost 
entirely, under such contracts. This circumstance gives consider- 
able importance to the qdestion which we baye to decide, 
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orders which stated “ Customs passes must accompany this ship- 
ping order and the receipts of cargo issued by the ship must be 
exchanged for Bills of Lading. " The Export Company issued ship- 
ping instructions to the plaintiffs who conveyed them to the Mills, 
The Mills sent the goods alongside in lighters producing to the 
bhip’s officer, in addition to the customs passes, a boat note for each 
- Hghter signed by the manager of the Mills and saying “ Please 
receive on board from the Lansdowne Jute Mills the undey-men? 
tioned goods shipping documents for which have been taken out in 
the name of Messrs. International Export Company Limited and 


hand mate’s receipt to our Sircar.” Oa receipt of the goods the - 


Chief Officer of the ship issued mate’s receipts ; “Received on board 
the Nippon Yuson Kaisha steamer Moji Hakata Maru for convey- 
ince to Kobe from Messrs, International Export Company Limited 
the under-mentionad goods subject to the terms and conditions of 
the Company's Bill of Lading.” The dates and particulars appear 
from the tabular statement appended to give. judgment. For the 
bales now in question five mate’s receipts were signed—three by the 
Moji Mara for r75 bales between the 17th and 1gth of May, and 
two for r50 bales on the s4th by the Hakata Maru. Bills of lad- 
ing were issued to the Export Company for the Moji Maru on the 
18th and roth of May and for the Hakata Maru on the asth of 
May. The former sailed on tha rgth May andthe latter on the 
4th of June. At the time that the bills of lading were iasusd by 
the gentleman in charge of the Export Department of tha appel- 


lants! Calcutta Office, the Export Company were not in possession* 


Of thp mate'sreceipts anda letter of guarantee was taken from 
the Export Company by the appellants in the following terms: 

“In consideration of your signing bill of lading for the under- 
noted goods without the mate’s receipt which has not been received 
by us, we hereby guarantee to produca th» same within two weeks 
and hold you harmless, " 

Very soon after the receipt of the bills of lading, the Export 
Company negotiated them for value with the Bank of Taiwan. 

The plaintiffs had received invoices in good time from the 
Lansdowne Mills but did not pay for the goods until the 27tb, agth 
May and-the 7th June for the Moji Maru and Hakata Maru 
respectively and on those ays obtained the corresponding mate's 
receipt. 

, After the bills of lading had been issued and negotiated 
e namély on the agth M@y, 1936, the plaintiffs sent to the appellants 


e a notice Of lien stating that “forthe protection of such lien or 


a 
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claim, wa are entitled to retain the relative mate's réceipt and 
that accordingly ths bill of lading, on wate. abo wa claim a lien, 
must not be issued nor may the said goods be delivered to any 
person whomsoever unless and until such relative ma:c’s receipt 
be previously surrendered to you.” O1 the same date the appel- 
lants replied the bills of lading bad alrealy been passed and 
“signed under the shippers’ letter of guarantee and asksd the plain- 
tiffs to taks up the matte: mih the shippers,. O1 the 3rd of June 
the plaihtiffs’ solicitor wrote to claim that the appellants are liible 
for wrongful dealing and conversion of the bales, having wrongfully 
handed over the bills of lading to the Export Company. He aho 
forwardéd a copy of a letter written to the Export Company in 
which a claim is made that ife plaintiffs -were the owners of the 
bales, that they were entitled to a lien thereon and to damages for 
conversion thereof, Oa the same date the appellants replied that 
the bales were sent before the receipt of the lien notice of the 29th 
May and were therefore legally handed over to the shippers. On 
the 4th of June the plaintiffs’ solicitor repeated the claim stating 
" You koew fully well that the mate’s receipts were being held 
by my clients by virtue of their contract with the shippers” To 
this the appellants replied that they are not in a position to know 
ofany contract between the sellers and the shippers or anyihing 
passing between them. On the oth June the plaintifs’ solicitor 
claimed immediate payment of the valus eof $25 bales and on the 
rith the appellants repeatithatythey are not liable, . On the 18th 
the suit was commenced against the Export Company and the 
appellants claiming, taéer ala, an injunction restraining the defen- 
dants from disposing of the goods in any way or delivering them*to 
a third party, Oa the 28th June an application was made for an 
interlocutory injunction and ad interim injunction was granted ; 
but after a fow days as it appears that the vessels had probably 
arrived at destination and that the goods had been delivered, an 
interlocutory injunction was refused and the. injunction granted 
‘ad interim was dissolved, In a written statement delivered on the 
14th July it was stated;that the goods had been delivered to the 
holders of the bills of lading. 


The question is whether in these circumstances the appel. 
lants, as shipowners are liable to the plaintiffs for the value of the 
goods, It is of importance to consider the state of mind of the 
appellanta and the knowledge or notice which they had of the fact 
that the contract between the plaintiffs and the, Export Company, 
which was the cofhtraot in general use, gave to the sellers right 


. 


293, 


e 
Civi. 
tago. 
ml 
Nippon Yasea 
Kaisha 


. Y. 
Mahaliram Xamjidas 


— 


Rankin, . S. 
9 
( 
*y 
e 


Civir. 


1930. 
Nor! 
Nippon Yusen 
Kaisha 


v, 
Mahaliram Ramjidas 
Renkin, C. F. 


. 
tak CALCUTTA LAW JOURNAL. [Vor Lti, 


of lien so long asthe mate’ receipts were in the sellers’ posses- 
sion, 

The learned Judge has held that on the r4th of May the plain- 
tif,’ brokers gave express verbal notics to the shipping company 
of the fact and nature of the plaintiffs’ iaterest in the goods, Wit- 
nesses wero called before him as to what transpired at this interview, 


That there was an interview on the 14th May between the brokers" 


on the one hand and Messrs, Awoki and Kimura of the appellant 
Calcutta Office on the other is not disputed, It seems that'a cri- 
minal charge had bsen brought against the firm of Osman Jamal 
in connexion with the issuing of bills of lading without pro- 
duction of mate's receipts. The brokers Gulzarilal and Phul 
chand say that they went to the appellants’ office, explained 
that they were interested in certain goods sold by their own 
firm of Ramjiban Suowgee and were interested also on behalf 
of the plaintiff’ goods, that they gave full particulars of the case 
and with reference to these goods made it clear that any failure to 
insist upon mate’s receipt would deprive the sellers of the benefit of 
their lien. According to them the maia purpose of the interview 
was to get an assurance from the appellants’ office that no bills of 
lading in the absence of mate’s recaipts would be issued in 
respect of the goods with which they were concerned, Messrs, Awoki 
add Kimura say that the interview, which was extremely short, 
consisted of the brokers cOming to Mr. Kimura's table and asking 
as to the practice as regards mate’s receipts and bills of lading, that 
no mention was made of any particular goods, but that the enquiry 
wasa general enquiry with reference to the counts of business. 

They say that it was explained that bills of lading ware usually 

issued against mate’s receipts but that sometimes they were issued 
in the absence of mate’s receipts upon a guarantee, The learaed 

Judge has come tothe conclusion thatthe brokers’ story is ia 
substance correct, He says that in his view the probabilities are in 
favour of the plaintiffy’ case, Thinking that the course of dealing 


between the appellants and the Export Compiny shows that the" 


appellants had been unduly lenient to them and to have showr 
üremarkeble toleration of their business methods, giving them 
greater facilities than other shippers, he is not much impressed with 
the contention of the appellants that they would not have issued the 
bills of lading if any such notice had in fact been given. 

Tt is difficult for a Court of Appeal on such a question of fact to 
differ from the findjng of the learned Judge who has seen the wit- 
nessess Wo are somewhat embarrassed by the cireumstance that in 
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appeal No. 2 of 1930 which is also at the present time before us, : Civit: 
* another learned Judge on the evidence of the same witnesses has — 1939. 
come to a Contrary conclusion, However unfortunate it may be 
that the same Court should have to accept contradictory fiadinga = 
upon exactly the same question of fact, we must I think deal with  Mabaliram Ramjidas 


each case in complete separation from the other, 


In the present case, however, I think we are obliged to examine 
the reasons given by the learned Judge for this finding of fact with 
some care. There is some evidence to warrant the conclusion that 
a notice of lien would not necessarily have prevented the appellants 
from issuing the bills of lading tothe Export Company against a 
guarantee, but I am satisfied that this would not have been done 
save after very special bargsín and that if the story told by the 
brokers be true, it is very unlikely to have happened, Further, if 
the real intention of the brokers was to give notice with reference 
to a particular consignment it is remarkable that the ordinary 
method of giving written notice of lien—a method which the plain- 
tiffs had adopted in previous cases—~should not have been known to 
them and adopted in this case. But the’learned Judge has not adver- 
ted to the main consideration upon this question of fact. When, on 
the 27th May 1926, the brokera in respect of their own consignmant ° 
sent the ordinary written notice of lien, no reference whatever is 
made to any earlier notice, On the next day the appellants write 
that the bills had been signed on the shMipper's own letter of 
guarantee, One would certainly have expected that in these circum- 
stances the reply to this letter would contain & statement as to the 
notice given at the interview and an emphatic complaint that it had 
been disregarded. The appellants’ letter of the a8th is replied to 
by the brokers’ solicitors and it is manifest that the brokers, thongh 
they had taken the trouble to instruct solicitors, had not mentioned 
to them that at aninterview on the r4th May express notice had 
been given, This letter complains that instead of following the . 
usual and correct custom of issuing a bill of lading only on pro- 
duction of the mate’s receipt, the appellants had at their own risk 
issued the bill of ladiag to the brokers’ purchasers, Nor do 
the brokers—though it is improbable that they should not have 
heard that their principals (the plaintiffs in the present case) were 
companions in misfortune, give to the plaintiffs any information 
which would induce them to mike a point as to what happsoed : 
| at the interview, So late as the 8th of June, 1926, the brokers’ 

goligitors return to the charge without mentioning this interview 
.4nd on the rath of June the appellants’ mandger insisted that the ° 
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emu " bills of lading were issued in the absence of "your cliente’ lien . 

1940. notice.” Tho brokers suit was brought on the rath of June and 
Nippon Yaseñ contains no statement of oral notice. Thore was a “petition for 

Katsha a receiver on the 16th of: June and affidavit in answer on the 


Mahillram Ramjidas 18th by Mr, Kimura, It is not until the arst of June in an affi 
Rankin, C. g. davıt in reply that there can bs found any traca of a suggestion 
— that something said on the 14th. of May affects the matter, The 
terms of paragraph 3 of that affi divit ara much more like the inter- 
view as spoken to by the appellants’ witnesses in this case than 
they are like the evidence givea by Gulzirilal and Phulchand, 
while Mr. Kimura’s affidavit on the 23rd of June shows that he 
at once put oa oath the story which he gave bsfore the learned 
Ju ige. Now I regard these Jocumeata of which the learned Judge 
has made no mention as convincing proof which displaces alto- 
gether the credibility of the story told by Gulzarilal and Phulchand, 
and with the greatest respect to the learned judge I am of opinion 
that this case cannot bs decided on the basis of an express oral 
notice given on the rgth of May. 


It is on the other hand reasonably plain upon the evidence 

that the Export Company, which was constantly asking the appel 

. lant’s Calcutta Oifice for bills of lading to bs- given ata time 

when mate’s reccipts were outstanding with their sellers, and 

which was getting this facility in each case upon the terms of a 

letter of guarantee, nd hich was being placed to getin the 

Mate’. receipts and return them to the appellants in exchange for 

the leiters of guarantee, was doing something perfectly well under- 

stood by those in charge of the appellants’ office, It may or may 

no? be that in law it mikes no difference whether they understood 

it or not, but it is iite for Mr, Kimura aod Mr, Awoki to pretend 

that the aifficul y wnich the Ex ort Company experience in getting 

in the matc’s receipts. was a difficulty of: whose nature and condi- 

. tions they were nut fully cognizint, Ic was just here that the 
-usual, if. not invariable, terms upon: which gunniea were bought 

aid sold in Culcutta under the standard contracts of the Indian 

Jute Mills Associitton, impingad upon their bu.iness as ship- 

Owners; and thay woul! ba ekillfully ignorant indeed if they enter- 

tained any vigus delusions about tha matter, Mate’s receipts to 

any shipowaer import the chince of liability, to put it no higher, 

2 and ths mere fact that letters of guarantee were religiously taken 
and afterwards returnsd, mike; it certajn that the appellants were 

^ . providing for themselves a refuge in case of claim by a seller.. It 

is quite true that & lightermaa or any one else may lose a receipt 
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against his seller's default in making payment that the older and 
more usuiliform of mite’s receipts in which no owner's name is" 
mentioned should bs employed. Ia that casa it would ssem to be 
clear that up to the tims when the bill of lading is issued, the 
ship holds the goods for the person entitled to the mate’s receipt 
and until the ultimate shipper has became entitled thereto he can- 
not claim prima facie that the ship is bolding on his accounts 
The real difficulty in the present case is created by the fact that 
with the consent of and by the active representations of the plafn- 
tiffs and the Mills, these goods were delivered to the ship on terms 
that the ship was to receive and hold for the Export Com- 
pany the contract between the parties being inconsistent with this 
state of affairs, As between the parties. the ship was to hold for each 
seller as against his buyer as between the parties and the ship, The 
ship in the cases before us, was to hold forthe Export Company. 
I regard this aa a matter of some importance upon the question 
whether the shipowners cin be said to have acted wrongfully or 
negligently in delivering the bills of lading to the person on whose 
account the goods had been placed with them by the plaintiffs and 
their suppliers. There i: mach force in the contention that as the 
plaintiffs and the Mills had accepted mate’s receipts in the shippers 
name, the ship was entitled to act upon the footing that they at 
all events, unless they gave express notice to the contrary, could 
not complain against the ship for carrying out their own instruction, 
Tf the course of business between the parties was consistent with 
the position which they had adopted vis a os the ship, it is not 
clear that the shipowner would be justified, from a general knoW- 
ledge of the course of their business, in refusing to issue bills of 
lading to the person from whom he had been expressly asked to 
receive the goods, The requirement that mate’s receipts should 
be produced before bills of lading could be issued ia a require- 
ment made and inserted in the shipping orderinthe interest of 
the shipowner., The production of the mate’s raceipt is a very 
necessary condition if the shipowner is to bg asked to issus bills of 
lading to a person other than the person named io the mate's 
receipt. It is also useful as a protection to him in case the ship- 
per named in the receipt is acting for a principal in which case 
‘the principe] may have possession of the receipt intending to 
-take bills of ladjog himself It is therefore very good advice 
to a shipowner that be should insist wherever possible upon 
the production of the mate’s receipt because, this is some 
*. " . . . A ca H es 07 E . 
protection to him against being .put in the.invidious posi- 
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tion of being called upon by two rival claimants to deal with the 
goods as they direct, It cannot however be said in my judgment 
that the issuing of the bills of lading in the circumstances of the 
present case was in itself a wrongful act or amounts on the part 
of a carrier to à conversion of the goods. Where a bailee or carrier 
deals with goods entrusted to him his intention is material to the 
"question whether he converts them, because a dealing with them in 
the ordinary course of business manifests of itself no intention to 
deny tHe owner's title or to intermeddle or interfere with the 
title of anyone but if Ais the real owper of the goods he may 
demand them from the carrier and if the carrier does not interplead 
but sets up the title of his bailor, he must prove such title or be 
liable to the real owner for tife value of his goods. 

^ In the present case the plaintiffs put their cause of action as 
arising on the 29th of May when they claimed the goods ro 
days after-the Moji Maru-had set sail saying that the bills of lading 
should be given to them. If at that moment the plaintiffs had a 
right to possession of the goods, itis in my judgment reasonably 
clear that there was & demand by them followed by a refusal by 
the appellants. But it seems to me to be another question altoge- 
ther, where the appellants were not within their rights in issuing 
the bills of lading to the Export Company notwithstanding their 
knowledge that by the general course of business the very psople 
who had delivered the goods tothe shjp te hold them on behalf 
of the Export Company, had, or very probably had, an arrangement 
between themselves and the Export Company to the effect that the 
ship was to hold for the seller as against the buyer. They knew 
after all that the plaintiffs had not chosen to give the usual noWoe 
of lien and if they were content to take the risk and trouble 
involved-in rival claims being made thereafter itis difficult to say 
that their action was unreasonable. 

I cannot say that any of the cases which have been cited to us 
are very close to the present but some assistance may perhaps 
be derived from the cases of Cotsasjee v. Thompson (1) ; Hathesing 
v. Laing (2) and Natcheappa Chetty v. Irrawaddy Flotilla Com- 
pany (3). In Cawasjes's case (1) the bill of lading was given to the 
person who was entitled to mate’s receipt so that case proves very 
little. In Hashkesingh’s case (a) the facts, as ultimately proved would 
soer to be that the mate’s receipt was produced to the -Master at 


(1) (1845) 3 Moo, P. C. 422." (a) (1873) La R. 17 Eq, ga. 
(3) (1913) L L. R. 41 Calc. 670; 19 C. LJ. 265, © . 
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the time he signed the bill of lading to the person named therein ; , 
but discussing the case upon the footing that the mate’s receipt 
had not been so produced and that the only claim of ‘the brokers 
waa founded upon an alleged endorsement of the mate'a receipt, of 
which no notice had bsen given to the ship, Vice-Chancellor Bacon 
refused to accept the proposition that Captains or Masters of ships 
are bound to have mate' receipts returned to them before they ° 
signed any bills of lading for the goods mentioned in such mate's 
receipts, In that.case however there were no circumstances, known 
to the Captain, which could have led him to suppose that although 
the brokers had put the goods on board in the name of their princi- 
pals the absence of the mate's receipt was due toa claim made by 
the brokers on the goods. . 

It seems to me to be going too far having regard to the well. 
known practice that bills of lading are issued before the ship sails 
—a practice which is essential to the ordinary course of business—to 
hold that a person who has himself directed the ship to hold the 
goods for shipment on behalf of A should be allowed on waking up ro 
days after the date of sailing, to treat as wrongful the carrying out of 
his own instructions in the absence of anything done by him to 
countermand the same in good time. A ship now-a-days must 
either give bills of lading for the goods or refused to sail with the 
goods at all, Hence for myself I should want clear authority for such 
a proposition, In Craven’s case, (1) where it was said thatthe fact that 
the mate’s receipts wore taken in the plaintiffs name made no differ- 
ence to the decision the bills of lading notwithstanding this fact and 
notwithstanding the mate’s receipt were held by the plaintiff had 
been issued to another; in Sckws/er v. McKellar (a) the mate’s 
receipts were in the old form ; they did not contain the plaintiff's 
name ; the bilis of lading were issued to the plaintiffs buyer 
without production ofthe receipt. In Folke v. Fletcher (3) the 
Captaio refused to give bills of lading to the shipper and set up 
the title of'another person to the goods, But tho special features 
of the case before us :— . 

(1) that the bills of lading were issued to the person mem 
tioned as the shipper in the-mate’s receipt ; 

* (a) “that the claim is by the person who had accepted this - 
form of mate’s receipt from the ship ; 

(3) that the. mate’s receipts were not exchanged against the 
bille of lading ; " ] 


(1) (1886) 6 Taunt, 483s (a) (1857) 7 B, & B, 704. 


(3) (865) 18 C. B, N. S, 403. 


e 
*. 
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* (4) that the plaintiffa had given no notice to the ship that it 
was not entitled to hold for the person mentioned in ‘the mate's 
receipt ; 

(s) that the shipowner's general knowledge gave him reason 
to think it probable that as between the plaintiffs and the 
export Company the plaintiffs had a claim to possession of the 
goods ; : : : 

» (6) the evidence in this case is sufficient to show that the 
practice of prudent and reasonable men isto give written notice 
of lien ; . 

(7) It is also sufficiens to show that prudent and reasonable 
ship-owners act from time to time as the appellants did, 

Although it seems to ms reasonably clear that if the mate’s 
‘receipts had not been given as;an acknowledgment that the ship 
held on behalf of the Export Company the result would be very 
different, Iam not prepared to hold that in this case the action 
ofthe ship-owners in issuing the billy of lading to the Export 
Company was a wrongful act of which the plaintiffs can complain. 

In this view I approach the plaintiffs’ case whichtis that their 
demand, made on the agth May and the ship’s refusal thereon 
made the appellant liable tothem for the value of the goods, 
Now, we know from the plaint itself that before the agth of May 
the bills of lading had been endorsed by the Export Company 
to the Bank of Taiwan, If this endorsenfent gives to the Bank 
of Taiwan a better right tb possession of the goods than the 
plaintiffs had, the appellants, if I am so far right, committed no 
wrong by refusing to treat the goods as deliverable to the order gf 
the plaintiffs, 

If, as between the plaintiffs and the Export Company, the right 
to the goods was in the plaintiffs, the endorsement of the bills 
of lading by the Export Company would not in itself defeat the 
plaintiff.’ right, nor is it so contended on behalf of the appellants. 
But it is sald that just as a person can under the Factors Acts in 
England' give a better title to another than he has himself, so under 
section 178 of the Contract Act, “A person who is in possession of 
any goods or any bill of lading, dock warrant, warehouse keeper'e 
certificate, wharfinger’s certificate or warrant or order for delivery 
or any other document of title to goods, may make a valid pledge 
of such goods or documerts, provided that the pawnes acts in good 
faith and under circumstances which ate not such as to raise a 
reasonable presumption that the pawner is sting improperly * 
provided also that such goods or documents hive not beet ob 


dot 


Civi. 


—— 


1930. 
Ó—— 


Nippon Yusen 
Kaisha 


We 
Mahaliram Ramjidas 
‘Rankin, C, Fe 


4éa 


Cir. 


— 


1939. 


wee 
Nippon Yusen 
y. 
Mahaliram Ramjidas 
„Rankin, C. fa 


tax Gatcurta LAW JOURMAL, [Von LIL 


tained from the lawful owner or from any person in lawful cus-. 
tody of them, by means of an offence or fraud.” — . 

As the appellants delivered the goods to the order of the Bank 
of Taiwan it is clear that it would be opea to them in the circum 
stances of this case to set up the title of this Bank as derived 
from but better than the title of their own bailor, Notwithstan- 
ding that much expense and great industry have been expended in 
the defence of this case, the appellants do not in their written stefe- 
ment, and have not by their evidence, raised or proved this defence 
at all, Before us the learned Advocate-General for the appellants ' 
complained that the plaint was not so framed as to make his 
clients aware that they would be charged with conversion of the 
bails, This contention is, I think, quite impossible and I have no 
doubt at all that we must deal with his application to be allowed 
to amend jand to give further evidence raising this defence “upon 
the footing that his clients have on this point no real excuse, In 
my opinion this application should be rejected, 

The next question is whether the plaintiffs were entitled to 
claim these goods from the appellants and required themto be 
held for the plaintiffs or delivered to the plaintiffs, at Kobe. That 


the plaintiffs did so require and that the appellants refused before 


the 18th June 1926, when this suit was brought, is I think reason- 
ably clear. The plaintiffs sued before the goods had been deli- 
vered but before an* interlocutory injunction could be obtained 
delivery had been made at Kobe: The facts as to this 
aro not made precise “by the evidence but the learned Advocate- 
General for the appellants has informed us that according to 
his instructions the goods were delivered to the order of the 
Bank of Taiwan between the soth and 3oth of Juno, It is 
quite true that the plaintiffs must have a cause of action on 
the date when they instituted the suit, but the conduct of the 
appellants in the days immediately following the institution. of 
the suit may well be. evidence that their conduct between the 
29th May and 18th June was a refusal of the plaintiffs’ claim 
thereto. It is abundantly clear to me that they did so refuse 
And that they set up and stood by the title of the Bank of 
Taiwan, Were the plaintiffs then on the agth of May entitled to 
require that the appellants should treat them as the perscas entitled 
to possession of the goods? In my judgment they were, By this 
time, the plaintiff held the mate’s receipts and by their agreement 
eith the Export Company to whom the general property in the 
goods had passed, the delivery tothe ship was'not a completed 
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delivery to the Export Company and the plaintiffa were entitled to 
"the possession of the goods. The Export Company could not, as 
against the plaintiffs, set up their own wrong in respect that they 
had taken the bills of lading or authorised the vessel to sail with 
the plaintiff. goods on board thereby terminating the plaintiffs lien, 
Apart from section 178 their assignees were in no better 
position. 

It is not necessary to discuss whether the plaintiffs’ position at 
afy time before the 29th of May entitled them to complain of the 
conduct of the appellants, aud if so whether the ordinary action 
in trover would have been applicable to their case. Nor is it neces- 
sary to discuss nice questions about vendors’ liens. If the ship was 
holding on behalf of the Export Company, it was in my judgment 


open to the Export Company to agree with the plaintiffs that the -` 


possession of the ship should, as between themselves, be the posses- 
sion of the plaintiffs just as it would be open to a buyer to agree 
to hold goods as agent for the seller until a certain ‘event had 
happened to entitle him to hold them in his own right. If goods in 
the possession of a carrier on behalfiof another are wrongfully put 
on board a vessel and the vesiel innocently accept them in the 
ordinary course of business I take it to be clear that the carrier 
would be entitled to demand the goods. There are dicta in the 
older cases to the effect that to maintain trover there must be a 
right of property as well asa right to possesgion ; but it has often 
been pointed out that this reqnirement does not operate to exclude 
such actions by bailess or carriers or by unpaid vendors,whom the 
lew regards a3 having a special property. On the facte of this case 
the plaintiffa can recover the full value as damages whether tbey 
' put their claim in trover or in trespass, 

On this view the appeal fails in substance, I observe, however, 
that by the decree the plaintiffs are to recover Rs, argo against 
both defendants—the Export Company and the appellants, It is said 
in the decree that the plaintiffs are to recover this sum against the 
Export Company as price of the goods and are to recover the same 
sum against the appellants as damagas, It is somewhat confusing to 
a simple mind to be told that the plaintiffs can recover the price of 
their goods from their buyers and at the same time recover the 
value of the goods from another party on the ground of conversion 
thereof. So far as the appellants are concerned, they would be 
liable to the plaintiffs forthe value ofthe goods at the date of 
refusal, that is on some daté immediately after the sgth of May, It 
would appear from the Exhibit QQ that the market rate: had gêne 
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down below the contract rate. As the Export Company has not 
appealed, we are not obliged to alter the decree in their" 
favour, . 

In these circumstances, the decree, should be varied by deleting 
therefrom the explanatory clause in brackets which follows upon the 
mention of the sum of Rs, 72150 where thatsum is first mentioned in 
the decree and judgment should go against the appellants and thee 
Export Company for the value of the goods at the end of May, the 
difference between thatsum and the figure of Rs. 72150 beiffg 
awarded against the Export Company alone as additional damages 
due to the plaintiffs for the Export Company's refusal to accept and 
pay for the goods, 

Both parties haves con'ended that fhe Indian Carriage of Goods 
by Sea Act (XXVI of 1925) assists them but I have not been able 
to see that it affects the matter. 

It is agreed by learned Counsel before us that the last figure in 
Exhibit QQ that Re. 49-4 shall be accepted as the measure of 
damages against the appellants on the basis of this judgment—of 
course, without prejudice to any right of appeal that either party 
may have. It does not appear to me that this point about the 
amount of damages should be allowed to affect the cost of this 
appeal, But the appellants ought to have their costs in both Courts 
of the issue as to the interview of the r4th of May. Save as above- 
mentioned, the appeal will be dismissed with costs, 

C. C. Ghosa, J. :—I grea in the judgment delivered by my 
Lord the Chief Justice, 

Lort-Willams, J. :—The facts and arguments have been 
stated fully by my Lord the Chief Justice, and I need not repeat 
them. ; 

I defer from my learned brothers with regard to ono only of tho 
conclusions to which they have come, 

In my opinion the shipowners were not justified in handing the 
bills of lading to the Export Company without production of the 
mate's receipts. 


, Possession of the mate's receipt is Arima facie evidence of owner- 


ship. The holder is entitled toa bill of lading in exchange—in the 


.&bsence of notice to the shipowner that the holder is not the 


owner, , 

The shipowner may. sign the bill of lading without production of 
the mate’s receipt, but he does so at the risk of delivering the bill 
to some one who is not the owner, or who ig not entitled to the bill 
oP lading. ose 
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I am satisfied from the evidence in this case that the shipping 
“company had full knowledge of the termis upon which the gunny 
trade is carried on in the Port of Calcutta, and that they knew or 
óught to have known when they delivered bills of lading to the 
Export Company without production of the mate’s receipts that 
there was a very strong probability that the Export Company were 
enot then entitled to the bills, and that in so delivering them, they 
were running a risk that the Export Company might never become 
soentitled, To insure against this risk they took the letters of 
guarantee, 


Even if it were open to the appellarits to raise the point under 


section 178 of the Indian Contract Act, such a contention would not 
help them, As against the plaintiffs’ claim the appellants cannot 
sot up a title in a third party which was created, if at all, as a result 
of their own wrong doing. 

For this reason I agree that this appeal must be dismissed. 

Orr, Dignam & Co,: Attorneys for the Appellants. 

J. K. Sarkar: Attorney for the Plaintiffs Respondents. 


A. T. M, Appeal dismissed ; decree varied. 


APELLATE CRIMINAL. 


Before Mr, Justice Jack, and Mr, Justice Panckridgs, . 
4 SATINDRA NATH SEN anD o1HEZS 


?, 
EMPEROR.* 


Good behavionr—Criminal Procedu e Code (Act V w 1808), Secs. 110, Clr, (e), 
(0, r1g— Previous eventi —Visience, the inevitable outcome of the doctrine of 
wen-vislence—Asractation not declared unlaw/nl—A ction involving breach of 
peace—Sacurity io be demanded. j 


Tho appellants associated together in Satyagraha movement in connection 
with a dispute between Hindus and Mahomedans. Tho members of this movo- 
ment defied the law and a number of them were sentenced to terms of imprison- 
ment. Some of the younger and most active members came te be known as Satin 


* Admitted Criminal Appeal No. 847 of 1929, agalnst the order of T. Rom- 
burgh Esq., Chief residency Magistrate of Calcutta. 
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Sen's voluntcera as they were onthuslastic followers of Satin Sen. Thoy were 
by common repuce responsible for a number of cases in which Mahomedans were * 
assaulted and alzo those who were oppoeed to the Satyagraha movement. On 
the aoth March, 1923, proceedings under section 110 Criminal Procedure Code 
woro drawn up sgninst Satin Sen anda number of these volunteera. Qn tho 
qth July, 1923, a compromise of the dispute about procession passing mosques 
with music was crranged between the Satyagrahbis and Mahomedan leaders whero- 
upon proceedings under section 110 Criminal Procedure Code and certain othere 
Cases were withdrawn, Subsequently proceedings woro diawn against the accused 
under section 110 Cis, (e) and (f) of the Criminal Procedure Code on the ground 
that they habitually commit or abet the commisalon of offences Involving a breach 
of the peace and are of so desperate and dangerous a character as to render their 
belog at large without security haxardons to the community. It was found that 
Satin thong hls creed was noo-violent, encouraged rather than discouraged the 
volunteers in corduct favolving a breach of the peace : 

Held, that ag it waa shown that by the methods Satin adopted he habitually 
abetted offences involving a breach of the peace, he should give security. 

If the accused Satin were aware that violence was the inevitable ontcome of 
the doctrine of non-violence he preached, he mast be regarded asan abetter of 
such breaches of the peace as ho Instigated them by his propaganda against the 
forces of law and order. 

Whon the association was not declared unlawful, though some of its activitios 
Involved breach of the posce, It did not follow that all of them did so. 

Security shotid not be demanded from persons who were volunteers prior to 
yth July, 1928, and might even be so still, if it was not shown that they took 
active part in any undesirable conduct since the settlement of the dispute 
regarding procession passthg mosques. 

‘The amount of security to be of good behaviour to be demanded shonld not bo 
more than the accused might reasonably be expected to furnish. 


Reference under section 123 (2) of the Code of Criminal Proce- 
dåre and Appeal by the Accused. 

Proceedivgs under section 110 Criminal Procedure Code, 

The material facts appear from the judgment. 

Misses, B. C. Chatterjee, Suresh Chandra Talukdar and Radhika 
Ranjan Guka for the Appellants, 

Rai Sasanka Kumar Ghose Bahadur for the Crown, 

The following judgments were delivered: ` S 
» Jack, J. ;— The appellants have been ordered to give security 
for good oehaviour on the ground that they habitually commit or 
abet the commission of offences involving a breach of the peace 
and are of so desperate and dangerous a character as to 


render their being at large without* security hazardous to the 
poeti. ° 
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+ The appellants are said to have associated together in what is 
known as the Satyagraha movement which started at Patuakhali in 
the Backergunge District in 1926 in connection with a dispute 
between the Hindus and Mahomedans because the latter objectad 
to Hindu processions with music passing acertain mosque, The 

authorities intervened anJ, in order to prevent breaches of the 
peace, such processions were prohibited. The members of this 
movement defied the law and a number of them were sentenced to 
terms of imprisonment. Some of the younger and more active 
members came to be known as Satin Sen’s volunteers as they were 
enthusiastic followers of Satin Sen. They were by common repute 
responsible for a number of cases in which Mahomedans were 
assaulted and also those whd' were opposed to the Satyagraha mcve- 
ment including Government officers some of whom had to have 
special police protection owing to fear of assault by the volunteers, 
On the goth of March, 1928, proceedings under section rro Crimi- 
nal Procedure Code were drawa up against Satin Sen and a number 
of these volunteers. : 

On the 7th of July, 1938, a compromise of the dispute about 
processions passing mosques with music was arranged between the 
Satysgrahis aud Mahomedan leaders whereupon the proceedings 
under section rro Criminal Procedure Code and certain other cases 
were withdrawn, and it was hoped that there would henceforth bs 
peace in the District, Against Satin Seg btmself the ‘proceedings 
had been cancelled on the technical ground that he was outside the 
jgrisdiction of the Court on the date the proceedings were drawn 
up, Itis urged with some force that conduct prior to the com- 
promise should not be taken into account unless there is evidence 
that subsequently the appellants were guilty of abetting the com- 
mission of offences involving a breach of the peace, and certainly it 
would not be right to base an order uader section 110 Criminal 
Procedure Code only on events which took place before July 1928, 
And unfortunately by their success in connection with the mosque 
dispute, (the terms of the compromise were that processions with 

should be allowed to pass the mosques, subject to executive 
orders), the volunteer element seams to have become imbued with 

- a sense of their power of remedying what they considered to'be 
wrongs of the people bya defiance of law, No sooner had the 
mosque dispute been settled than Satin Sen's volunteers bscame 
involved ina renewal of his previous activities in opposition to 
Uniop Boards, These Union Boards were unpopular party because, 
in order to carry out sanitary ok etc, in the villages, a small 
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addition to the Chaukidari tax was required, Satin Ssn'4 volunteers » 
were called into help in opposing the realization of the tax in the 
case of Deoli village Union ; when property was attached psople 
were deterred by threats from purchasing it ; and finally the houses 
of the President and Tax Collectors were burned down when they 
persisted in trying to realize taxes, and they were forced to resign. | 
This was‘in the latter part of 1928. This attack on the Deoli Union 
Board organization was arecrudeicence of earlier attacks some 
years previously on other Union Boards in the District led by Satin 
Sen of which we have eviderce in the casa of the Union Boards of 
Surjamani, Laukhati, Srirampur and Moradia. In the case of 
Surjamani we have evidence that Satin Sen demanded that the 
tax Collector should resign, otherwise He might be insulted and even 
lose his life. At Laukhati when the S. D. O, with an Inspector and 
armed Police went down to assist in collecting the tax he had an 
encounter with Satin Sen and his volunteers, The Inspector says 
that Satin Sen pushed him down. The version of the defence is 
that Satin was first attacked. In any case the volunteers made it 
impossible to realize the rates by sale of property attached as people 
were too terrified to buy, There is evidence that at Srlrampur the 
houses of the President and a member of the Union Board were 
burnt down shortly after Satin Sen visited the village and spoke 
against the Union Board, 


As a result largely "of the activities of the volunteers the Union 
Boards had to be established in these places and hence, when some 
Deoli people in 1928 wanted to oppose the Union there, they 
naturally called in the volunteers, There is no evidence that Satin 
went there himself but there is evidence that be sent his volnnteers 
to assist, 

A minor event in which the volunteers ‘concerned themselves 
about this time was in opposing a project to present an address to 
the Simon Commission ; they picketed the meeting of the District 
Board convened to discuss the subject, and it was only when the 
Chairman agreed to drop the matter that hé and other members 
were allowed to attend the meeting, Ramesh Chandra Das 
(B, W. 65) says Satin Sen, Benoy Sen, Srimanta, Nitai and Boto- 
kristo were ‘against the picketers, Altafuddin (P. W. 66) saw 


‘Satin Sen, Rabi and Dhintok amongst them, 


We also hear of Satin Sen and his volunteers in connection with 
the Barisal Agricultural Exhibition Which ‘commenced on 23rd 


Jafuary, 1919. They endeavoured to prevent people goihg by 


picketing ; people wlio went were insulted and abused, and the 


e ~ 
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volunteers tried to block the entrance by lying down ina body in 
front of the gate, Satin Sen arrived on the 29th and addressed the 
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pleaders in the Bar Library, telling them that these Exhibitions Sttindra Neth Sea! 


were à farce ; that people who went to them were being cheated of 
their money; that Government had no intention of benefiting 
the *agriculturalists, and that by this agitation against the 
Exhibition, Government were unmasked. He told them he 
wanted to create a ‘situation’ in the Disttict, On the next 
day a’ crowd of 250 or 300 people collected at the Town 
Hall in Barisal, Satin San was with them, The police had 
received information (the source is not disclosed but it is not 
unlikely that they had, at least, good reason to suspect) that Satin 
Sen intended to lead a précession to demonstrate against the 
exhibition, inspite of the fact that unlicensed processions had 
been prohibited. Sub-Inspector Jyotis Ch. Roy arrested him under 
sectión 107 Criminal Procedure Code but released him when the 
exhibition was over as there was no longer any danger of a breach 
of the pesce in that connection. Before arresting him the Sub- 
Inspector asked Satin Sen if he was going out with a procession 
without & license, a question to which he declined to give a reply. 
It may be true as the defence allege that Satin Ssn was not pre- 
sont when the boycott of the exhibition commenced as it seems 
doubtful if he was at Barisal on that occision before the goth 
January, But after his arrival he seemséo Mave encouraged rather 
than discouraged the volunteers in conduct involving & breach of 
the peace, 

On‘ the first of February Satin Sen delivered a ieksha in which 
he said “the time had come to do or die in order to get. Switrij, 
they were to follow in the footsteps of the Irish, the Turke and 
the Chinese, -Ho wanted some bold workers to assist him so that 
Barisal might play her part in the mevement best of all.” Though 
the record of the speech was made from the recollection of a Sub- 
Inspector when attending the meeting for the purpose of noting.the 
speeches, there can bo little doubt that the record is materially 
correct, One can éasily imagine the effect of such speeches on 
the impressionable minds of Satin Sen’s young followers who look- 
ed up to him as a hero, and it was one of them Romesh Chandra 
Chatterjee who less than 6 weeks later murdered the Sub-Inspec- 


tor Jyotis Chandra Roy who hdd arrested Satin Sen under section ` 


107 Criminal Procedure -Cpde on the goth of January. Two ‘of 
the other appellants Srimanta and Nitai were seen in Romegh's 
company loitering in suspiciotis ‘ciréumstances on the mad just 
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before Ramesh stabbed the Sub-Inspector with a dagger very 
similar to one which came from a local shop, Dagger play was 
taught at a local gymnasium by the appellant Butta Kristo Muker- 
jee to Srimanta and Nitai as well as to Ramesh Chatterjee, There 
is eviderce that Satin Sen was interested in this gymnasium, and 
there can be little doubt that it was there that Ramesh learnt the 
skillin the use of the dagger that he displayed inthe murder of 
the Sub-Inspector, , There is no evidence of course that this 
crime was directly instigated but there can be little doubt phat if 
was the outcome of influences such aa that of Satin Sen setting at 
nought the forces of law aod brder, Doubtless Satin Sen did not 
directly recommend violent methods at least in the first instance 
but he certainly advocated bringing presssure to bear by such 
means a3 boycott which generally led-to violence, and which he 
must have known would lead to violence when practise] by his 
more ardent followers, When Inspector Altafuddin was enquiring 
into cases of assault which had occurred on the, 24th of February, 
1929, in answer to a question Satin Sen said to him ‘if a Hindu 
were injured by a Mussalmin why should he go to the Magistrate 
or police, he (Satin) himself knew the remedy, if any wrong wora- 
dons toa Hindu.’ His methods are illustrated by the treatment 
accofded to the marriage Registrar at Patuakhali who having 
paid a visit to the jail as jail visitor was roughly handled oa com- 
ing out by the volunteers headed by Satin Sen who called out 
* Why is this fellow here—r&move him,” he signed to some one and 
the Mahomedan Registrars arms were seiz3d and he was pulled out 
by the coat by a number of volunteers until Moslims and police 
interfered: 

A more serious case occurred in March, 1938. 

When Hemanta Kumar Rudra former Chairman of the Muni- 
cipality and Secretary of the Bar Association was opposing Satya- 
graha Satin Sen had threatened that unless ‘he mended his ways he 
would be severely assaulted by his boys,’ This is corroborated by 
several witnesses. Not long after this threat Hemanta Rudra was 
stabbed from behind one evening with’a dagger. He suspected two 
boys who had been shadowing him for 2 or 3 days previously, 


* 


Following the exhibition boycott, the next course which Satin 


S aen and his volunteers adopted was that of the tenants of the local 


semindar Rajeswar Rai Chowdhury amongst whom were nufhbered 
two-thirds of the residents of Patuakhali, Rajeawar Babu had newly 
come into the estate, He was insisting "that the tenants should 


ë exectito Kabalat aed instituted suits against those who were 
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. refractory, Satin Sen, though having apparently no personal CRIMINAL. 


interest, threatened to start Safyagraka and bring pressure to 1930. 

bear on Rajeswar Babu by means of boycott etc, in order to ode NEU" 
create an “unrest” or “ Situation” wbich would compel the attention ~ v. 

of the authorities so that Rajeswar Babu might be forced to pinos) 
relinquish his determination to eject those who refused to execute Jach, F. 


kabuliyais, Rajeswar Babu's manager had to keep a guard from the 
gstate to protect him as he was afraid of attack by the volunteers, 
When ‘he went to the Bazar to canvass fora municipal election he 
was abused by volunteers who adopted an offensive attitude. He . 
says " We know by, bitter experience in Patuakhali that there is 
no passive resistance in Satyagraha". Another illustration of Satin 
Sen's attitude towards conftituted authority is his statement that 
be was anxious that the municipal grant should be restored to the 
Latif Seminary ' as he expected to get 16 ‘ Revolutionaries’ 
annually from the school," Though on behalfof the defence the 
apparent improbability of his making such a statement to the 
Municipal Chairman Umesh Ch. Chatterjee has been pointed out, 
that he did so has beer corroborated by witnesses of some stand- 
ing and this statement can only he attributed to the overweaning 
confidence inspired by his success in causing trouble in the . 
district, à 

We get inside information as to the aims and objects of these 
volunteers from the witness Ram Sankar Bhattacharjee, Ile was 
formerly an excise peon but was induced to join the Satyagraha 
Joovement aud became an active member having been 3 times 
convicted in connection with it, He says the volunteers were 
annoyed with M, Abdul Halim Chaudhury because he tried °and 
convicted many of them inflicting severe sentencss and because he 
took part in a cow sacrifice, They had several discussions as to how 
they could ‘punish’ hia before he left the district, Satia Sen took 
part in these discussicns also Hira Lal Das Gupta, Phoni Lal . 
Chatterji, Rabindra Nath Ray amongst the appellants. The out- 
come was that one evening when M, Abdul Halim was returning 
from the Court escorted by a constable he (Ram Sanker) and the 
appellants Deben Du:ta, Binode Kanjlal Rabindra Nath Roy 
and others were sitting together at a house close to the road, and 
after he passed Deben Dutta went up to him, hit him on the head 
with a stick and ran away whereupon they all ran in different . 
directions, Itis not disputed that M. Abdul Halim Chaudhury 
was gssaulted in this manner but argued that, no reliance can be eq 
plac3i on this description of the occurrence as the plage where 
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the assault. took placs. according to M, Abdul Halim is some 
distance from where this witness puts it. The description is 
however detailed, the witness involves himself, and it does not 


seem likely that he is givirg a false account of the occurrence. | 
This witness in the course of bis evidence says ‘‘ We who went 
for Satyagraha went to free the country and to tbrust aside any 
opposition which came against us by force, if necessary, even to the 
extent of laying down our lives, This was our creed, It was part of 
our creed to pursue it even to the extent of taking the lives of others.” 
This witness agrees that Satin. Sen at the ‘cost of his life would 
do good to others, nurse the sick and benefit the country. Other 
witnesses too have given evidence showing that Satin Sen may 
have been actuated by laudable motivéz, e.g. Khan Sahib A. E. 
Khan then Sub-Divisional Officer of Patuakhali saya Satin was 
very anxious to bring about a real settlement between Hindus and 
Mahoniedans and came to him for advice. It is the means he 
employed to rectify what he thought was wrong that brought him 
into disrepute since his methods frequently involved breaches of 
the peace and kept people in dread of assault if they opposed his 


projects, 
The defence have elicited in crose-examination of certain wit- 


nesses statements to the effect that they believed Satin Sen’s creed 
to be non-violent but this does not fitin with a number of occur- 
rences going to show thatehe made little attempt to check, but 
rather encouraged, violence in his followers, For instance when 
M, Abdul Halim went to the jailon hearing of riot there between 
Satyagraha and ordinary prisoners, he found a crowd outside the 
jail trying to force an entry into the jail, Satin Sen was amongst 
them. Whenthe witness was trying to pacify them Satin Sen 
pointed to him saying he is the leader, There is no evidence that 
Satin Sen made any attempt to pacify the crowd or prevent them res- 
orting to violence, It is true, that when Erfanuddin Ahmad a clerk 
ofthe Criminal Court was struck on the head by some of his 
followers engaged in forcing a Aartaé, Satin Sen said to him sym- 
pathetically they have hit youon the head have they,” but he 
must have been perfectly well aware that such violence was the 
inevitable outcome of the doctrines he preached and therefore he 
must be regarded as an abettor of such breaches of the peace since 
he instigated them by his propaganda against the forces of law 
and order, Other instances might be cjted from the ¢vidence in 
which he was directly involved but sufficient has been said to show 
that by;the methods „he adopted he habitually abetted offences 
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involving a breach of the peace and has therefore rightly ‘been or- 
dered to give security under section 118 Criminal Procedure Code. 

With regard to the other appellants, Counsel for the Crown 
argues that the Magistrate’s order for security should be upheld in 
respect of them all, Itis admitted that with regard toa (large) 
number of them there is little evidence connecting them. with any 
&ctivity on the part of Satin subsequent to July. 1938. In fact this 
observation applies to them all except No. 3 Dinesh Chandra Sen, 
No. 7 Hira Lal Das Gupta, No, 12 Srimanta Bhattacharjee, No. 13 
Phani Bhusan Banerjee and No, 14 Butta Krishna Misra. 

Tha learned Public Prosecutor however points out that all the 
appellants have admittedly been at one time or another Satin’s 
volunteers and he argues thafsince the organization has not been 
dissolved it is incumbent upon each appellant to show that at the 
time of the Magistrate’s order hs has disassociated himself from it, 
This view implies that membership of the association is in itself a 
reason for demanding security. We cannot agree ; the association 
has never been declared unlawful and though some of its activities 
have been shown to involve breach of the peace it does not follow 
that all of them do to. We have rot sufficient evidence to say that 
it is proper that security should be demanded from persons who 
were certainly volunteers prior to July 1928 and may even be 40 
still, but we have not been shown to have taken an active part io 
any undesirable conduct since the setilgmemt: of the Patuakhali 
communal dispute regarding procession passing mosques, 

It follows that the order made against the appellanta other than 
those we have just indicated must be set aside and their appeals 
allowed. . 

As to the five appellants against whom post-compromise acti- 
vities are alleged, we find that No. 3 Dinesh Chandra Sen who was 
an exceptionally active volunteer in the pre-compromise period and 
ia especially mentioned by several witnesses ‘of having used violent 
and abusive language in connection with a municipal election at 
Patuakhali took a leading part in picketting the Exhibition, 

No. 7 Hira Lal Das Gupta took an active part in picketting the 
Exhibition (see P, W. No. 65). He was arrested in connection . with 
the murder of the Sub-Inspector but discharged. On November gth 
1926 he was convicted under seclion 3a of the Police Act. His 
association with Satin is not denied and indeed in the case of most 
of the appellants Counsel has sought to justify rather than to. deny 
what they aro said to have done in their Capacity as Satin’s 


volunteers. : 
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As to Srimanta Bhattacharjee (No. 12), Phani Bhusan Banerjee 
alas Nitai, and Butto Krishna Misra wo have already dealt with 
their association with Ramesh Chatterjee, the murderer of Sub- 
Inspector J. C, Roy. Further they have all taken an active part in 
the picketting both of the District Board meeting in December 1928 
and of Exhibition of January, 1929. 

Having considered the evidence we have come to the conclusion 
that the participation of these five appellants since Julyjrg28 is gis- 
orderly activities on the part of Satin's volunteers has béen satis- 
factorily brought home to jhem and it is proper that they should be 
called upon to furnish security to be of good behaviour, 

We think however that the amount of security ordered by the 
Chief Presidency Magistrate is undufy large, and in our opinion the 
sums demanded should not be more than the appellants may reason- 
ably be expected to furnish, We therefore modify the order which 
is the subject matter of this appeal as follows :— 

We direct that appellant No.1 Satindra Nath Sen do execute a 
bond for his good behaviour fora period of 3 years for Rs. 1000 
with one surety, that appellant No. 3 Dinesh Chandra Sen aas 
Tatoo do execute a bond for his good behaviour for a period of 
3 years for Rs, 500 with one surety, that appellant No. 7 Hira Lal 
Das Gupte do execute a bond for his good behaviour for a period 
of 3 years for Rs. 300 with one surety, and that the appellants 
No. 12 Srimanta Bhé@ttacharjeo, No. 13 Phani Bhusan Banerjee alias 
Nitai, and No, 14 Butto Krishna Mista do each of them execute a 
bond for his good behaviour for a period of a years for Rs. a50 with 
one surety, We are informed that appellants Nos, 13 and 13 are 
minors, if this is so, their bonds willbe executed by their sureties 
only. The period of the bonds will be calculated from October, 29, 
1929 the date of the Chief Presidency Magistrate’s order and the 
bonds will be executed on or before August 15th, 1930. 

The appeals of the remaining appellants aro allowed and the 
order of the Chief Presidency Magistrate with regard to them is set 
aside. 

Panekridge, J. :—1 agree. f 
ATu. Appeal allowed in part, 
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CRIMINAL ‘REVISION. 


Before Mr. Justice Graham, and Mr. Justice S, K. Goss. 


SONARDI BISWAS AND OTHERS 
v. 
i ‘ KING-EMPEROR.* 


Geog bekavioeur— Criminal Procedure Code (Act V of 1898), Sec. 110—" Resi- 
dence —* Within the local limits of his jurisdiction" —Bariden of proc, 

It is not necessary that the person proceeded sgaíisst under Section rto Cil. 
minal Procedure Code, need be resident within the local limits of Magistrate's 
Jurisdiction at the time when he drawa up the proceeding. 

| A Magistrate acts Wlogally in fhstituting proceedings under Section rro 
Criminal Procadare Code against a person-when ho is outside the local limits of 
his jurisdiction, 

Satindra Nath Sen and others v. King Emparer (1) followed. 

It is incumbent upon the person proceeded agalust under Section 1:10 of tha 
Code of Criminal Procedure to show that he was not within the jurisdiction of 
the Magistrate at a time when the proceeding was drawa up. : 

Application for Revision by 8 Accused under Section 435 of the: 
Code of Criminal Procedure, 

Each of the accused was ordered to execute a bond of Rs, 300 
with surety in like manner in a liks sum each to b» of good beha- 
viour for a period of 3 years, n 


Messrs, Fusiul Hug and A, S. M. Adram for the Petitioners, 

Mr, Anil Chandra Roy Choudhury for the Crown, ^ 

. a A. Y, 

The following judgment was delivered :— . $ 

This Rule was issusd calling upon the District Magistrate of 
Murshidabad to show cause why an order of the Sub-Divisional 
Magistrate of Lalbagh, dated the sth October, 1929, directing the 
petitioners to execute bonds for good behaviour under Sections 
110-118 Criminal Procedure Code for a period of three years should. 
not be set side on the ground that the learned Sub.Divisional 
'Magütrate had no jurisdiction to make the order inasmuch as 
the petitioners at the time of the initiation of the proceedings 
were not living within the local limits of the jurisdiction of the* 
Magistrate, 

* Criminal Revision No, 452 of 1930, against the order of S. K, Sinha Esq., 
Sessions Judge of Muraiidabad, dated the 7th February, 1930, affirming that of 
Mr. P. Ghose, Sub-Divisjonal “Magistrate, Lalbagh, dated the sth October, 
1929. "E . . 

(1) (1928) 48 C. Le]. csi : . 
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In the course of the argument before us the learned Advocate 
for the petitioners argusd on the footing not that the pstitioners 
were not living within the jurisdiction of the Magistrate, but that 
they were not within th» limits of that jurisdiction, jthat is to say 
in a literal and physical sanse of being within the territorial limits 
of his jurisdiction at the date when the proceeding was drawn up. 


‘The reason for this change no doubt is that it is plain'Krom thé 


language of section rro itself that residence’ within the jurisdiction 
is not meant, and there is authority for the view that the words 
“ withio the local limits of his jurisdiction” ara not to be under- 
stood in that sense, If the Legislature had intended to confine 
the operation of the section to persons residing within the local 
limits of the Magistrate’s jurisdiction “t would have said so in plain 
language. s 
On the footing however that what is meant is that the persons 
proceeded against must be physically ani literally withia the local 
limits of the Magistrate’s jurisdiction at the tim» when he drawa 
up the proceeding the learned Advocate argued that the ?petitioners 
were not in fact within those limits at the date of ths order, and 
that therefore the entire proceedings are bad, In support of that 
proposition he referred to the case of Safindra Nath Sen and others 
v. King- Emperor, (1) where it was held that a Magistrate acts ille 
gally in instituting proceedings under Section 110 Criminal Proce- 
dure Code against *a person when he is outside the local limits of 
his jurisdiction, That decision is binding upon us, It doea not 
however help the petitioners because in point of fact it transpires 
on-reference to the record that five of the petitioners had been 
attested under Section 5 Criminal Procedure Code and were 
before the Court when the proceeding was drawn up. With regard 
to the remaining three petitioners there is nothing definite upon 
the point but we think that it was incumbent upon them to show 
that they were not within the jurisdiction of the Magistrate, and 
this they have failed tc do. 
~ In thé result we find that there is no ground for our interference f 
in revision, and the Rule is discharged. 


A T. M. . Rule discharged, 


(1) (1928) 48 C. L. J. 143. 
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APPELLATE CRIMINAL. 
Befebe Mr, Justice Sukrawardy and Mr, Justice Patterson, 
JAHURA BIBI 
v. 


KING-EMPEROR;* 


Madirceiion—Fudge, duty of—Tkeories of facts—Judge assertion in his 
epinien —Prixciples (e be followed im crinfimal cases. based on circumstantial 
evidence. 

Per Suhrawardy, F: itis not the duty of the Judge to place before the 
juries theories of facts which are “not supported by any evidence. 
Retrial was ordered as the learned Judge was assertive in his opinion, as he in 


some places assumed the death of the deceased to be due to mercurial poisoning. 
That point with all the evidence bearing upon it should have been lat to 


the jury, 


Per Patterson, J: Having regard to the infirmities of the medical evidence, 
the learned Judge was sot justified in expressing his opinion that '* you could: 


have had no doubt that the death of......0......Was due to poisonisg " in such 
an emphad¢ manner, and it might well be that the jury. allowed themselves to be 
unduly iofimenced by tne Judge's opinion on the ‘point. 


The main principles to be followed in criminal cases based on circumstantial 
evidence are: (i) The circumstances from which e inference adverse to the 
accused is sought to be drawn, mus: be proved Beyond all reasonable doybt, and 


must be clearly connected with tbe fact sought to be laferred therefrom: (i) In ' 


order to jostify an inference of guilt, thé circumstances from which such an 
ihference la sought to be drawn must be {Incompatible with the innocence of the 
accused and incapable of explanation upon any other reasonable hypothesis than 
that,of his guilt. 


In the present case, all that the learned Judge did was to point out to'the - 


jury that there was no direct evidence and to give them the usual directions 
regarding presumption of innocence, burden of proof required in criminal cases 
and benefit of doubt : 

Held, that was insufficient 


' That the failure to explain the principle to be followed in dealing with circum- 
stantial evidence, amounted to misdirection and such misdirection occasioned a 
failure of justice, in the sense that the jury were not in a position Properly to 
appreciate the evidence, and to base a correct decision thereon. 


Hwrjee Mull v. Imam Ali 5ircur (1) refecred to. 


* Criminal Admitted Appeal No. 159 of 1930, against the order of Osman 
Galo Esq., Assistant Sessions Julgo, Backergunj, dated the 31st January, 1030. 


(1) (1903) 8 C. W. N, #78 (286) F. B, . : 
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Appeal by the Accused under section gro of the Code of Crimi- 
nal Procedure. 
The accused was tantenced 1 to transportation for.life, ° 


The material facts appear from the judgment. 
Mr. S. C. Talukdar for the Appellant. 

Afr Anil Chandra Rai Choudhury for the Crown. 
The following judgments were delivered : 


Suhrawardy, J.:—1 regret I am unable to agree with my 
learned brother in the groundg which he has given for ordering a 
retrial. It is nota case which rests entirely on circumstantial evi- 
dence. There is the confessional statement of the accused. There 
is also some evilence that tbe deceased® told some witnesses that 
he felt a sensation similar to the after-cffect of poisoning after he 
had taken his meal given by the accused, 

As to the question whether calomel might have been adminis- 
tered, it is only a suggestion and the Court is not justifisd in asking 
the jury to act upon suggestion only of ithe existence of a fact 
without any evidences whatsoever, The local doctor denies that he 
administered calomel. There is no suggestion that any body else 
did it. Itis not the duty of the Judge, it seems to me, to place 
before the jury theories of facts which are not supported by any 
evidence, Itis not proved that there was any ons in the house 
besides these three persbns,,-the accused, the deceased and ths 
mother bf the deceased or that any oae had any access to the house 
on that evening, The learned Judge’s charge seem: to me to be 
extremely fair and he has stretched a point or two in favour of the " 
accused, But I agreed with the order of my learned brother which 
he has passed for a retrial, because it appears to me that on one 
point the learned Judge has been rather assertive in his opinion, 
There were two questions which were necessary to be placed before 
the Jury and one was whether the death was due to poisoning. On 
this point the learned Judge has in som» places assumed the death 
of the deceased to be due to mercurial poisoning. That point with 
all the evidence bearing upon It should have been left to the jary. 
It is hoped that the evidence of Col, Thakur might be available 
whed the case is again taken up for retrial, and this is another in- 
ducement for us to sgree to a retrial. 

' The convictioa and sentence will be set aside, but the accused 
will remain in custody, pending farther orders of the Sessions 
Judge. 

Patterson, de? set my opinion, there ought to bea retrial i in 


Vor, LIL] HIGH COURT, 


this case, and that being so, I do not propose to discuss the evi- 


` dence at any great length. ; 
The conviction is based partly ona confession and partly on 


circumstantial evidence. 

As regards the confession, the learned Additional Sessions Judge 
has very properly pointed out to the jury that it is really, of an 
exculpatory character, and he has further made it clear that, in his 


Opinion, very little reliance should bs placed thereon. 


As regards the circumstantial evidence, the circumstances which 
the prosecution has tried to establish, and from which an inference 
of guilt has been sought to be drawn, are as follows :— 

(i) Accused Japura Bibi was a girl of bad character and had 
several lovers, She had cofaistenily refused to go and live with her 
husband Azahar, but had been compelled to do so about a fortnight 


' before the occurrence : she was anxious to get rid of her husband 


and attempts had been made to get him to divorce her, but he had 
refused to do to, 

(ii) Azahar was taken violently illshortly after his evening meal, 
which had been cooked and served by his wife Jahura, and he 
died following morning. 

(iii) The medical evidence is to the effect that death was prob- 
ably due to an irritant poison, and 

(iv) The Chemical Examiner's report shows that mercury was 
found in the viscera of the deceased, » ° 


The learned Additional Sessions Judge appears to have placed 
fhe evidence on the first two points before the jury with great care 
and with conspicuous fairness, but the manner in which the medical 
evidence and the report of the Chemical Examiner have boen dealt 
with is not altogether satisfactory. The special attention of the jury 
ought, ia my opinion, to have been drawn tb the fact that the only 
evidence regarding the symptoms shown by the decaased was that of 
ignorant people deposing long after the event, and of somewhat 
inexperienced and not very highly qualified local doctor, who only 
mw Azahar for a few minutes before his death, when he was already 
unconscious and ina moribund condition, As regards the post 
mortem report drawn up by Colonel Thakur, the learned Addi'iqnal 
Sessions Judge ought, in the first instance, to have considered and 
decided whether Colonel Thakur’s written opinion to the effect that 
death was probably due to aa irritant poison, was at all admissible 
in evidence, and having rightly or wrongly admitted this opinion in 
evidence, he ought to have explained to thp jury that all that 
Colonel Thakat had before him when he held the pos» mortem 
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examination, was a polics report to the effect that it was a case of 


suspected poisoning, He had no knowledge of the symptom shown’ 


by the deceased, and there is nothing to show that his attention was 
in any way directed to the possibility of death having been due to 
cholera, If it had been possible to examine himas a witness in this 
case, he would doubtless have been asked to give his opinion as to 
whether the state of the intestines, taken together with the descrip- 
tion of the symptoms given by the local witnesses, was or was not 
consistent with the defence theory that death was due to cholera, 
together with a possible overdose of calomel, His attention would 
also doubtless have been drawn to the Chemical Examiner's report, 
and he would have been asked to give his opinion as to whether 
death might or might not have been Que to mercurial poisoning. 
Inthese circumstarces the jury. ought in my opinion, to have 


Been warned ‘against placing much reliapce on the brief’ 


written opinion as to the. probable cause of death recorded 
by Colonel Thakur, in view of the fact that the grounds thereof 
had not been stated and that it had not been tested by cross- 
examination, The jury ought also, in my opinion, to have been 
warned against attaching two much weight to the evidence of the 
Assistant Surgeon Dr, K, B, Sinha who on a mere perusal of the 
post mortem report, has confirmed the opinion recorded by Colonel 
Thakur, As regards the Chemical Examiner’s report, it ought, 
I think, to have been *pointed out to the jury that this is just as 
consistent with the defence theory that Arahar died of cholera 
after having been given a dose of calomel, as with the prosecution 
theory that Azahar died of mercurial poisoning, calomel being 
a compound of mercury (vide. the atticle on mercurial poisoning 
at pages 437-435 of Taylora Medical Jurisprudence, 8th 
Edition, Volume 11) « Their attention ought also to have been 
drawn to the evidence of some of the local witnesses to the effect 


' that there had been cases of cholera in the village of the deceased 


both before and after the occurrence, and to the, evidence of Dr, 
Sinha regarding calomel being sometimes administered -aa medi- 
cine in cholera cases, A somewhat remarkable, feature of the 
case is that no attempt appears to have been made to ascertain 
where the poison, (if indeed it was a case of poisoning), was obtain- 
ed from, and there is rothing to show that corrosive sublimate 
or any other compound of mercury is at all known, or at all 
readily obtainable, in the somewhat Temote locality in which the 
occurrence took place, This too is, in my opinion, a matter to which 
the “attention of the jury ought to hayo been specially drawn, 
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* In the course of his charge to the jury, the learned, Additional 
Sessions Judge has expressed himself as follows :— 

* So taking into conzideratio.: the report of the Chemical Exa- 
miner, I think you can hold that Azahar Ali died of mercurial 
poisoning," and later on. 

“In my opinion, having regard to the medical evidence, and, 
the report of the Chemical Examiner, you could have had no doubt 
that the death of Azahar Ali was due to poisoning,” 

Having regard to the infirmities of the medical evidence, as 
indicated above, I do not think the learned Additional Sessions 
Judge was justified in expressing his opinion regarding the cause 
of death in such an emphatic manner, and it may well be that the 


jury allowed themselves to b& unduly influenced by the Judge’s - 


opinion on the point in question. . 

The most serious defect in the charge to the jury is however, 
in my opinion, the omission on the part of the Judge to explain the 
main principles to be followed in criminal cases based on circums- 
tantial evidence, As I understood them, these principles are as 
follows : 

(I) The circumstances from which an inference adverse to the 
accused is sought to be drawn, must be proved beyond all reason- 
able doubt and must be clearly connected with the fact sought to 
be inferred therefrom, and (ii) Ia order to justify ao inference of 
guilt, the circumstances from which such ,an "inference is sought 
to be drawn must be incompatible with the innocence of the 

accused and iocapabls of explanation upon any other reasonable 
hypothesis than that of his guilt. 

These and other connected principles to be observed in suck 
cases have been clearly stated and fully explained in Will’s Cir- 
cumstantial Evidence, Chapter VI, and have been referred to as 
being fundamental and of universal application by a Full Bench of 
this Court.in Zsrjee Mull v. Imam Ali Sircar (1). In the present, 
case, all that the learned Additional Sessions Judge did was to point 
out to the jury that there was no direct evidence and to give them 
the usual directions regarding» presumption of innocence, burden 
of proof required in criminal cases, and benefit of doubt, . B 

In my opinion, that was rot enough: it is always difficult, 
especially for laymen, to decide at waat point suspicion merges into 
certainty, that is to say, certainty of the kind on which a convic- 
tion can properly be based, and ın the absence of auy clear direc- 
tions as to the principles to be followed, the jury aro very liable, 


(1) (1903) 8 C. W,N. 378 (285), . : 
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CRIMINAL. in cases based on circumstantial evidence, to returna vardict of 


1930. * guilty", on mere suspicion, When moreover the principles 
Jahua Bibi referred to above are sought to be applied, it is always found to be 
necessary to examine the surrounding circumstances with minute 
care, in order to ascertain whether thers may not be soms reason- 
PES J. able explanation of the incriminating circumstances, other than that 

of the guilt of the accused, and in the present case it seems to me 

that the jury ought to have been asked to consider whether, eyen 

if it be regarded as proved that Azahar's death was due to poison 

administered to him with his evening meal, and that his evening 

meal had been cooked by and served by Jahura,—Jahura may not 

have known that the food hid been poisoned. It is true that, 

*if the evidence is believed, the onlf inmate: of Azahars house 

+ wore Azhar, Àzahar's mother, and Jahura, but the attention of 

the jury ought in my opinion to’ have been drawn to the fact 

that the cookshed was a separate building, easily accessible to 

other inmates of the dari (viz, Jahura's mother and sisters, and one 

J&herjan and her husband Ajsd Ali) and properly also to out- 

siders. Another point in this coanection to which the attention 

of the jury ought to have been drawn is that, according to 

$ Azahars mother, fahura used always to go back tə her mother’s 

house forthe night after doing the cooking, and that she did 
also dn the evening in question. 

In my opinion, "the. omission to draw the attention of the 
jury to the various points referred to above, and in particular, 
the failure to explain the principles to be followed ia dealing with 
circumstantial evidence, amouit to misdirection, and such mis- 
direction has in fact, occasioned a failure of justice, in the sense 
that tbe jury were not ina position properly to appreciate tho 
evidence, and to base a correct decision thereon, 

In these circumstances the conviction and sentenco ought 


Ye 
King-Emperor. 


e ‘to be set aside, and the case sent back for re-trial. T ; 
ATM Retrial ordered, 
. 
. 
e’ . 


Vor, LIL] ' Hion COURT, ; * 433 


, Before dr, Justice Jack and Mr. Justice Panckridge, 
‘OHEDALI SHEIK AND ANOTHER CRIMINAL, 
P. ° wees 
KING-EMPEROR.* re 
‘ 


Acquitial —Apfeal—Inadmissiale evidence referred. to in charge —Inflvencing 
jury adversely —Impryhabililles im eccurrence—Penal Code (Act XLV of 
1860), Sect. 324, 457- 

As inadmisible evidence was referred to Ín. his charge by the learned Sem 
alons Judge, which might have Influenced the jary adversely to tho accused 
and as there were certain improbabilities in the occurrence as related by tha 
prosecution and witnesses, the High Court in appeal set aside the conv'cdon and 
sentence based on the verdict of the Jury agreed to by the Sessions Judge. 

Appeal by the Accusec under section 410 of the Code of Crimi- 
nal Procedure. 


The accused were convicted and sentenced respectively to 
rigorous imprisonment for 18 months and r year under sections 457 
and 324 Indian Penal Code, sentences to run conseculively and fo: 
18 months under section 45) Indian Penal Code, 


The material facts appear from the judgment. 


Messrs Rajendra Bhusan Bakshi and Sourtadra Narain Ghose 
for the Appellants, 


Mr. D. M. Sin (Offy, Deputy Legul TRO ME for the Crown, 
The following juizmsn:s were delivered ; 


Jack, J:—This appeal has arisen out ofe case in which the 
accusad were convicted under sections 457 and 324 of the Indian, ^ 
Penal Code on the ground that they broke into the house of one 
Kali Charan Paramanik, Ths prosecution case is that on tho night 
of roth of July, 1929 the accused entered into the house of Kali 
Charan and that one of the'accused Ohedali Sheikh who had a 
dagger in his hand demanded of Kali Charan where he had kept 
his money and that thereu»on Kali Charan told the accused that his 
money wasina large earthen jar on the floor of the south-western 
corner of the room ; that when they advanced towards the jar he, 
‘slipped away and stayed outside the hole which had been made 
inthe wallof-the room from the verandah; and that when the 
accused were, coming out he caught the accused Sabed and while 
he was struggling with him ,Ohedah came from behiod and 


* Admitted Criminal Appeal No. 88 of 1930, against the order J, Younle 
Esq, Semlons Judge of Khulaa, dated the 18th December, 1939... . 
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attacked Kali Charan inflicting injuries on his arm and also injuries 
on his head and body and then the two accused went off, 


The principal ground on which this appeal Has been filed 
is that inadmissible evidence was introduced that this evidence 
was referred to in his charge by the learned Sessions Judge and 
that this may have influenced the jury adversely to t 
accused, The statement in the charge is that “In Sraban before last 
the accused Ohedali had enticed away Kali Charan's daughter 
Sarala aged 15 or 16 years with the result that she wis made to 
adopt the life of a prostitute and that after that Kali Charan ceassd 
to Work as a barber for the accused; that on the night ofthe 
and July, 1929, Kali Charan’s two straw stacks were turned down 
and that at one time he suspected OBed and bis nephew Akam,” As 
regards another occurrence which took place on the 7th July, Kali 
Charan instituted a case against the accused on the goth of July 
whereas the present occurrence took place on the night of the roth 


‘of July. The prosecution alleges that this complaint by Kali Cheran 


constituted the motive of the accused for breakiog into his house, 
so that that portion of the evidence may be admissible. But as 
fegards the enticament of his daughter the sams cannot be said in- 
asmuch as no Case was instituted on the complaint lodged by Keli 
Charan at the Thana. That occurrence apparently has nothing to do 
with the present case and the fact that Kali Charan's daughter was 


enticed away by the? acqused would not suggest a motive for the 


present occurrence nor does the fact that he ceased to work as the 
accused’s barber seems a reasonable excuse for introducing evi 
dence of a previous occurrence so damaging to the accused in "the 
éyes of the jury, merely on the suggestion that this was the motive 
for the present occurrence, 

There are also certajn improbabilities about the occurrence as 
related by the prosecution witnesses. Whsn the complainant got 
away he could easily have summoned to his assistance the neigh- 
bours who lived very close at hand but he made no attempt to do 
so, Further the evidence as regards the recognition of the accused 
by Saroda is extremely weak inasmuch as she did not say at the 


tims that she had recognized them, One of the witnesses says that 


she only told him that she had recognised the accused after the ' 
neighbours had left the house, and the fact that she had recognised 
the accused is not mentioned in the first information given by 
Kali Charan, Kali Charan also is not apparently a reliable witness, 
He stated in the Grst information that the accused were unable to 
carry,of any property. But he now says that when he came back 


Vou, LİL] HIGH COURT, 


+ he found Rs, 5o missing from his earthern jar, It seems impio- 
bable that pe could not have ascertained that this money was 
missing before he left for the Thana, There are also other cir- 
cumstances which tell against the, probability of the  proiecution 
‘story and the learned Sessions Judge appears to have entertained 
considerable doubt asto the prosecution case. When passing 
sentence he says " It is à verdict which is supportable upon the 
evidence and I accept it” Bat itis clear from his iod that he 
did not agrée with the verdict of the jury. 

In the circumstances we think that* the conviction must be set 
&side'on accdunt ofthe admission of inadmissible evidence and 
we think that the case should not be sent back for retrial 
The conviction and sentence are set aside and the accused will be 
acquitted and discharged. — 

Panokridge, J.—I agree. 

A. T, M. Appeal allowed : Conviction ai, Do "wi aside, 


^ 


Before Mr, Justice Sukramardy and Mr, Justice Mallik, 


UPENDRA NATH TA axp ANOTHER, 
T. 


KING-EMPEROR.* - 


Mots hurt— Dying declarofion—Necessily of recording, when aríses — Penal 
' Code (Act XLV af 1860), Section 34—Prezumbilon—Censequences ef act. ` 
The necessity of recording a dying declaration arises only when the hopes of 

life of tho man are given up. 

‘The following directions of the learned Sesalons Judge to ue sin connec» 
tion with the offence under section 315, Indian Penal Code, are adequate and 


sufficient 1 “ Both bones of the leg were broken. Lf the prosecution story is true . 


that Parna was struck with lathies until his leg was broken, there cannot be any 
doubt that the persons who so struck him with lathles intended to break his lag oc 
know that they were likely to break his leg. They will therefore be gulity of the 
offence of voluntary grievous Met ae on ds lodian Redil ote The 


estas pes No, deor uos against the order of B. K. Bao, Esq., 
Sessions Judge of Burdwan, dated the r4th March, 1930. 
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learned Judge explained to the jury section 34 of the Indian Penal Code and 
after explaining the section tothem proceeded to observe as follows s "' This 
sectlon (34) therefore applies when mort than one person co-opsréte with each 
other in bringing about an effect, intended by each of them, In the present case, 
Upendra and Harlpada have been oharged with........thas co operating to 
Cause the death of Purna Ta. If you think they co-operated not to commit an 
offence under section 304, but to commit & lesser offence, e. g, one under sec- 
tion 325 or under section 323, you will say so., À sane adult may ho presumed 
to intend the natural probable inevitable consequences of his deed. "? 7 

Appeal under section 4ro of the Code of Criminal Procedure by 
the Accused. . 


The accused were convicted under section 325 Indian Penal 
Code and sentenced to rigorous imprisonment for two and a half 
years each, - 

The material facts appear from the juigment, 


Mr, K. N, Chaudhury (Counsel) and Mr. D. N. Bhattacharjee 


forthe Appellants. / 
Mr. B. M. Sen ( Officiating Deputy Legal Remembrancer ) and 
Mr. Anil Chandra Roy Chowdkury for the Crown, 
C. A, Y, 
The following judgments were delivered : 


Mallik, J :—The two appellants Upendra Nath Tah and Hari- 
pada Nandi have been convicted in a jury trial under section 325, 
Indian Penal Code and sefftenced to rigorous imprisonment for two 
and a half years.cach. The facts of the case for the prosecution 
were briefly these. One Parna Tah was lying on the road in fropt 
of his house in the evening of the 7th April last when one Dharma- 
das Mondal the rival zemindar of Purni'a master and his sworn 
enemy came there accompanied by Upendra, Haripada and 
the other three accused and two other men and under the orders of 
Dharmadas, Upendra and Haripeda began belabouring Purna with 
lathis with the result that Purna’s legs were fractured, Purna’s 
brother Nibaran who had gone to a cowshed nearby, on hearing the 
cry of Purna came up and on seeing him Purna's assailants all ran 
away, Purna was taken to the hospital the same night ‘and on the 
8th inthe morning his leg had to bs amputated. Purna’s dying 


' declaration was recorded at r ^. M, on the oth of April and Purna 


expired on the roth, Ou these facts the two appellants and three 
other men Kalipada Tah, Indra Nath Karfa and Keshab Chundra 
Pal were put on their trial oa charges under sections 147, 3:4 and 
394/149, Indian Pgnil Code, The jury fouod allthe 5 men not 
guilty ef any of these charges, but found Upendra and Haripada . 


Vou, LIL] - HIGH COURT. 


. guilty under section 325, Indian Penal Code and the Judge accept- 
ing this unanimous verdict of the jury, sentenced the two appellants 
in the way as stated before. 

The charge of the learned Judge to the jury was qusailed before 
us on a number of grounds, but the grounds which deserve con- 
sideration were three in number. First of all it was said that the 
learned Judge had not given sufficieut directions to the jury in con- 
nection with the dying declaration of Purna, It was eaid that the 
learneti Judge ought to have told the jury that there had been a 
long delay in recording the dying deglaration of Purna., I do not 
think there is any substance in this contention, 


The necessity of recording a dying declaration arises only when 
the hopes of life of the mantre given up. As I hare stated before, 
the dying declaration was recorded at one in the morning of the gth 
and there is nothing in the evidence to indicate that the hopes of 
life of Purna had been given up before that hour, It was at that 
hour only that it was thought that the man would not live and the 
Magistrate had to be summoned at that hour of the night to record 
the man’s dying declaration. 

It was contended that the Missions shi the learned Sessions 
judge gave to the jury in connection with the offence under sec: 
tion 325, Indian Penal Code, were not sufficient and, in this connec- 
tion, our attention was drawn to the following observation of the 
Judge in his charge, “Both bones of the leg were broken. Ifthe 
prosecution story is true that Purna was struck with lathis until 
bis leg was broken, there cannot be',any doubt that the persons 
who so struck him with lathis intended to break his leg, or knew 


that they were hkely to break his leg. They. will thereford be 


guilty of the offence of voluntary grievous hurt under section 325, 
Indian Penal Code", Bat this is not the only observation that the 


learned Judge made in his charge to the jury on this point, "He 


explained to the jury section 34 of the Indian Penal Code and 


after explaining the section to them proceeded to observe as follows. ' 


“ This section (34) therefore applies when more than one person 


co-qperaté with each other in bringing about an effect, intended by ` 


each of them, In the present case, Upendra and Haripada ' have 
been charged with thus ‘co-operating to cause the death of Purna 
Ta, If you think they co-operated not to commit an offence under 
section 304, but to commit a lesser offence, eg. one under section 
385 or under section 323, you will say so". The Judge also observ- 
ed “a sano adult may be presumed to intend the natural probaple 
inevitable consequences of his deed." Taking these observations 
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together, we do not think it could be reasonably contended that 
the directions which the learned Judge gave to the jury on the 
question of the offence under section 325, Indian Penal’Code, were 
in any way inadequate or iniufficient, 

The third and last point taken was that the learned Sessions 
Judge had not in his charge to the jury discussed the question 
whether there was a hurricane lantern near Purna at the time of the 
occurrence. It appears that there was a hurricane lantern quite 
close to the place where the man was assaulted and it appestrs also 
that, Nibaran, Parna’s brother, in his deposition stated that he had" 
gone to the cowshed with a hurricane lantern, It was raid 
that the learned Judge ought to have drawn the attention 
of the jury to the fact that if Nibaran's evidence was to be believed, 
there could not have been a hurricane lantern near Purna atthe 
time of the occurrence. But the statement that Nibaran made 
on the point was that when he had gone to the cowshed, he 
had gone there with his hurricane lantern and no cross-examination 
was directed to elucidate the point whether tbere was only one 
hurricane lantern or two, In these circumstances, when apparently 
it was nobody's case that there was only one hurricane lantera at 
the place it was, in my opinion, no part of the duty of the learned 
Judge to draw the attention of the jury particularly to the state- 
ment of Nibaran when he said that he had gone to the cowshed ` 
with his hurricane lantern, „Wo are unable, therefore, to hold that 
there has been any misdirection or nom-direction in the charge of 
the learned Judge to the jury. The charge seems to us to be 
a very fair one and no point appears to us to have been left out 
whieh, in view of the evidence in the case, might haye been legiti- 
mately urged i in favour of the accused. 

In this view of the matter, and in view of the fact that we do 
not consider the sentence of two and a half years’ rigorous imprl- 
sonment under section 335, Indian Penal Code, to be at all severe, 
the appeal must stand dismissed. ` 


Suhrawardy, J.” I agree. 
A. T. X. i Appeal dismissed. 


Vor. LIL] PRIVY COUNCIL, 


. PRIVY COUNCIL. 


PaxsxwT.* Viscount Dunedin, Sir’ John Wallis, Sir Lancelot 
Sanderson, Sir Georges Lowndes and Sir Binod Mitter. 


MUKHLAL SINGH AND ANOTHER 
b 9. 


e : KISHUNI SINGH AND OIHERS. 


[Om ArPEAL FROM THE Hrom Court or JUDICATURE i 
AT PATKA.] ' 


Civil Procedure Cole (Act V of 1908), Section 110 —Value of subject-matter of 
suit im Comrt of first instance — Mesue. profits subsequent to date of suit— 
Special leawe to appeal granted ex parte—Objection to competence of appeal 
raised at the hearing. 

- In computing, for purposes of Section 110, Civil Procedure Code, 1908, the 
amount or value of the subject-matter of the suit In tho court of first instance, 
meane profits accruing subsequent to tho institution of the suit cannot be taken 
into consideration, 

Gudivada Mangammav. Middi Makalakskmamma (1) followed, 

Where special leave to appeal is granted by the Board ex-parte, that does 
not preclude the Board, when the true facts are brought before it from going 
into the question of whether the appeal is competent or not, and accordingly it is 
‘open to the respondent, at the hearing, to object ta the competence of the 
appeal. 

Shah Zakid Husain v. Mohammad Itmail, (1) followed. 

* Appeal No. 162 of 1927, by special leave, from a decree of the 
High Court, Patna, dated the 8th December, 1925, which reversed 
a decree, dated the 26th January 1923, of the Court of the Subor- 
dinate Judge of Arrah, 


A Hindu widow governed by the Mitakshara Law transferred 
some landed property. She purported to do so as heir of her 
husband, alleging that he had separated from his joint family before 
his death, The surviving members of the joint family- (the plain- 
tiffs appellints) contended that the deceased never separated from 
them, so that by right of survivorship they were entitled to the 
property. The Subordinate Judge found that the alleged eepara- 
lion was not proved, and decided the case in favour of the plaintiffs, 
The High Court, on appeal, disagreed with the finding of the trial 
Court, reversed its decree ang dismissed the suit, — - qu 


G) (3929) L. R. $7 I. A. 56. i P a 
(a) (1930) L. R, 57 1. A. 186; 34 G W, N. 667, ae 
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For purposes of the present report, (the appeal to the Privy 
Council being dismissed on a preliminary objection), only the 
following further facts are material :— i 

The plaintiffs’ suit for declaration of title, or, in the alternative, 
for possession, was instituted on the 8th October 1920 and valued at. 
Rs, 6,500, court-fees being paid on that amount. No mesne 
fits were claimed in the plaint, but after the decision of the inal 
Court (on 26th January 1922), in their favour, decreeing the spit, 
and during the pendency of the defondant’s appeal to fhe High 
Court, Patna, against the said decree, the plaintiffs instituted a 
suit claiming Rs, 3,890 as mesne profits for the period they were, 
cs they alleged, wrongfully kept out of possession, vin, from the 
oth December, 1920 to sand May 142a. ‘While the suit for mesne 


profits was pending, the High Court on the 8th December 1:25 


allowed the defendants appeal and dismissed the main suit, and 
as a consequence the suit for mesne profits was likewise dismissed, 

The plaintiffs then applied to the High Court for leave to appeal 
to His Majesty in Council against the decree, dated the 8th Decem- 
ber 1925, dismissing their main suit, and they contended that the 
amount or value of the subject-matter of the suit in the Court of 
first instance was Rs, 10,390, i.e., Rs. 6,500, value of the property 
in dispute, plus Rs, 3,890, mesns profits, The High Court having 
rejected the petition on the ground that the value of the subject- 
matter was only Re, 6,500, the plaintiffs opia special leave to 
appeal from His Majesty in Council. 

Dunne, K. C, and Ayam for the Appellants, 

Wallack for the Respondents, ] 
» At the hearing of the appeal Wallach for the; Respondents 
objected that the appeal did not lie, the provisions of Section rro, 
Civil Procedure Code, 1908, not having been fulfilled. The sum 
of Rs, 10,000 was exceeded only if the mesne profits from the date 
of the institution of the suit were added. It has now been authori- 
tatively decided that they cannot bs so added. Mangumma v. 
Mahalak:kmamma (1) approving Sxéramania dryer v. Selam- 
mal, (2) 

"The objection to the competence of the appeal can be raised 
At the hearing, and it is not necessary for the respondents to apply 
by petition that the Order in Council giving the special leave 
should,be rescinded; Stak Zahid Hwsain v. Mohammad Ismail (3) 
Lord Strickland v. Giuseppe Grime (4) per Lord Blanesburgh. 
M (1929) L. R. 57 1. A. 56, 51 C.L J168, (2) (1915) 1. Le R. 39 Mad. 845. 

(2930) L. R. 57 f A. 186. l (4) [ 1930 App. Cas, 385 (188). 


Vor, LIL] Privy COURCÍL, 


. Dunne, K. C. replied, conceding tbat the decision of the Board 
in Masgamma v, Mahalaksktnamma (1) was against him.. 

Their Lordships’ judgment was delivered by 

Viscount Dunedin :—In this c2se the question has been 
X mised as to whether the appeal is competent, Special leave to appeal 
i granted, on an ex parke application; but it has been settled 

a judgment of this Board that that does not preclude the Board, 

when the true facts are brought before it, from going into the 
question’ of whether the appeal is competent or not. [ Shak Zahid 
Hussain v, Mohammad Ismail (3)]. Upon that question the 
present case seems to be entirely covered by another decision 
of the Board in Gudivada Mangamma v, Maddi Maka 
lakshwamna (x). Under these circumstances their Lordships will 
humbly advise His Majesty that the appeal is incompetent and 
should be dismissed with costs. 

Barrow, Rogers and Navill : Solicitors for the Appellants. 

Douglas, Grant and Dold : Solicitors for the Respondents. 


K, J. R. Co M pfead dismissed, 
(1) (19233) Le R. $7 L A. 56 ; 51 C. Xa J. 168, 
(a) (1930) L, R. 57 1. A. 186; 34 C. W. N. 667. 
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PrEsENT: Lord Tomlin, ‘Sir Lancelot Sanderson, Sir George | 
Lowndes amd Sir Binod Miiter, 


MAULANA MOHAMMAD IBRAHIM RIZA MALAK 
; v. ; 
THE COMMISSIONER OF INCOME TAX, NAGPORE, 


[Ox APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
OF THE CENTRAL PROVINCES, | 


Indian Income tax Act (XI of 1931), section 4, awb-sec, (3) (i)—Incsme derived 
from property held under trust wholly for religions or charitable purposes — 
Rxemdbtien from income-tax. 


Where thé income of the trust property vested in the. appellant as the head of 
a community called the Atbe-c-Malak, was applicable to purposes, many of 
which were neither religious nor charitzble, such Income iif not “income deri ted 
from property held under trust or other legal obligation wholly for religious or 
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charitable purposes” within the msaning of section 4, sub-sec, (3)-(1), Income Tax 
Act, 1921, #0 as to be exempt from Assessment to Income tax. . 

Appeal No. 5o of r929 from a jadgmsnt dated thé 4th August 
1927 of the Court of the Judicial Commissioner, Central Provinces, 
delivered on a reference which the appellant in the course of aa / 
assessment upon himself required the Commissioner of Incom 
Tax to make under section 66 of the Income tax Ac 
1922, ‘ 
The appellant in ‘bis petition claiming exemption from *income- 
tax alleged that he was the religious head ofa sect or community 
called the Atba-e-Malak, and held the properties and business from 
which the income was produced as a wakf or trust to use the 
Income wholly for religious or charitable purposes, The Commis- 
sioner of Income Tax and the learned Judicial Commissioners 
haring decided against the appellant’s contentioa, he preferred the 
present appeal to His Majesty in Council, 

Duane, K, C. and Raikes, K, C. for the Appellant, 

DeGruyther K. C, and Wallach for the Respondent. a 

Duane, K. C. forthe Appellant ;—There was a wakf of the 
whole property covered by the trust deeds, within the meaning of 
the Wakf Validating Act, VI of 1913 and within the meaning of 
the general law relating to religious and charifable trusts, The 
wakf was not necessarily invalid because certain rights were reserv- 
ed to the settlor by the deed, 

Refers to the decision of the Board in Mahsmed Jshikh v. Ruso- 
moy (1) and the subsequent legislation, Act VI of r913. 

[Lord Tomiin: The question js not whether you have a valid 
wakf or not, but whether the income of the property is applicable 
wholly for religious or charitable purposes within the meaning of 
the Income Tax Act, sec, 4, sub-sec. (3) ] 

[Zord Tomlin; There is no prima facie presumption in the 
case of a wakf that it is for “ religious or charitable" purposes, It 
may be a wakf for pious purposes alone, under the Act of 1913, 
but the income could not be exempt from income tax.| 

[Sir Binod Mitter: Under the recent legislation we may have 
a valid wakf for the benefit of thp settlor’s family, but that is 


obviously a secular purpose. | 


Counsel for the respondent were not called upon. 
Their Lordships’ judgment was delivered by 
Lord Tomlin :—In this case the appellant seeks to displace 


an assessment to income tax made upon him in Tespect of pro- 
. e 


(1) (F894) L, R. 22 3, A, 763 1. L. R, 22 Calc, 619, 


Vou, Lil]. ; PRIVY CoUNCIL, 


perty vested in bim as the herd of a community whick is a sect of 
the Dawood Borah tribe, located at Nagpur, The community have, 
apparently, a common stock, all the property being vested in the 
head of the sect. The property is utilized in part in carrying on 
& series of shops, the profits of the trade being treated as part 
of the income of the community, 


Inthe Courts below the appellant rested upon certain trust 
deeds executed, one on the asth August, 1917, and the other on 
the 25th November, 1923. By the first deed the then head of 
the community declared the trusts of the property vested in him, 
and by the second deed the trusts of the same property . were 
explained and expanded, 


Their Lordships think that the short point which this appeal, 
raises is, whether, having regard to the terms of those deeds, 
the income of the property vested in the head of the community 
is exempt from income tax, having regard to the provisions of 
section 4, subsection 3 (1) of Act XI of rgas, That subsection 
of section 4 is in these terms :— 


“This Act shall not apply to the following classes of income : (i) 
Any income derived from property held under trust or other legal 
obligation wholly for religious or charitable purposes, and in the 
case of property so held in part only for such purposes, the income 
applied or finally set apart for application, thereto.” 


A glance at the documents on which the appellant has founded 
himself in the Courts below makes it plain that the income of the 
trust property is applicable to purposes, many of which are neither 
religious nor charitable, It is only necessary to refer to one of two 
of the clauses of the first deed to establish that proposition, Clause 
3, Which indicates some of the purposes for which the property is 
held, is: “ For carrying on the agricultural, industrial, commer- 
cialand other pursuits of tbe said community.” Clause 5 is; 
* For entertaining guests, giving at homes or parties? Clause 6 
is: “For such donations for charitable or religious purposes, 
contributions to memorials, funds raised for holding social, ednca- 
tional, religious, industrial or political conferences or congresses, 
and for public entertainments,” as the then spiritual head, and, 
after him, the spiritual head for the time being, may deem fit, 
Their Lordships think that these extracts establish that the income 
is not “ income derived frpm property held under trust or other 
legal obligation wholly for religious or charitable purposes." Nor is 


P.C. 


1939, 

—— 
Maulana Mohammak 
Ibrahim Rica Malad 


v 
The Commtssloner 
of Income Tax, 
Nagpur, 
Lord Tomlin. 
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it suggested that any part of the property is set aside for gny chari- ° 
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Pres table or religious purposes, so that it can be identified as appropria- , 
1930. ed exclusively to such purposes. 
Nee y . 

Maulana Mobammad In these circumstances the conclusion which has been arrived 


Ibrahim Riza Malak 


s at by the Court below seems to their Lordships to be correct, 
The umen It perhaps is right to add that it was suggested that some / 
Nagpar. comfort could be found by the appellant froma deed of the gth  ( 


Lord Temlin. June, 1894, in which certain proparty was vested in the then head 
oo of the community upon religious or charitable truits; bpt noe 
attempt has been made, either here or bslow, to identify the 
property, the subject of that' trust, with any of the property 
now said to be subject to tax, Their Lordship: tbink that 
iu the absence of any evidence of identity and having regard 
to the fact that throughout, in the Courts below, the later deeds 
only have been founded upon, itis not open to the appellant to 
assert before their Lordships’ Board that the deed of the oth - June, 
1894, has any relation to the matter, 


In their Lordshipy’ opinion the appeal must be dismissed with 
costs, and they will humbly advise His Majesty accordingly. 


T, L, Wilson & Co.: Solicitors for the Appellant, 
$ Sohdtor, india Office: Solicitor for the Respondent. 
KR Appeal dismissed, 


Vor, LIIL] - PRIVY COUNCIL, 


Present: Zord Blameskergh, Lord Russell of Killowen and 
Sir Lancelot Sanderson, 


SRIMATI SUNITIBALA DEBI 
v. 
MANINDRA CHANDRA ROY CHOWDHURY AND ANOTHER, 


[Ow ArPEAL FROM THE HIGH COURT Or JupicaTure AT Fort 
. WILLIAM IN BENGAL.] 


Deed, construction e/—Bargnin net intended by either pariy. 
A deed must be construed and glven effect to as It stands, even if the result 


be that the document is found to embody & bargain inteaded by neither of the 
parties to it. . 


Observations of Lord Watson In Stewart v. Xennedy, (1) relied on, 


Appeal No. 5 of 1929 from a decree of the High Court, Calcutta, 
dated the asth March, 3935, varying & decree of the Court of the 
Subordinate judge at Rangpur, dated the a4th March, 1924. 

The facts of the case are set out in their Lordships’ judgment. 

DeGruyther K. C, and Raikes K, C. for the Appellant, 

Upjohn K., C, Dube and L, C. Graham-Dixon for the Respon- 
dents, 

Their Lordships’ judgment was delivered by 

Lord Blanesburgh :—This appeal will, it is to be hoped, 
bring to its close a prolonged litigatjon “between near relatives, 
carried on at enormous expense for nearly 27 years, that is to say, 
since shortly after the month of November, 1503, when one Sarat 
‘Chandra Roy Chowdhury died leaving him surviving the appellant, 
his daughter by a predeceased wife, and two widows, of ome of 
whom the respondents, cousinog of the appellants, are the succestors 
in interest, : i 

The litigation -has been concerned with the property of Sarat 
Chandra Roy. H:s widows propounded a will in their favour, 
alleged to have been executed by the deceased on the day of his 
death. Their application for probate of that will was opposed by 
the appeHant, who claimed to have succeeded to her father’s pro- 
perty under an earlier will of his, dated the arst September, 189a, 
The District Judge to whom the widows’ application was made 
rejected as a forge-y the will they put forward, and refused to admit 
it to probate. Ths widows appealed to the High Court of Judica- 

‘ture at Fort William, whereupon the Administrator-General. of 
Bengal, as executor of the earlier will of 1892, sought to prove it in 


(1) (1850) 15 App. Gas. 108 (123.) . 
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the same High Court. The widows entered a caveat to this pro- 
ceeding, The result was a compromise, of which the: present suit 
is the outcome. Commencsd so long ago as the 22nd March, 1909, 
it has proceeded ever since for one purpose or another, and with 
many rearrangements of parties in its course. Of the diversa 
questions which in its different stages have been raised, some of 
substance, but as many of mere form, all have now been disposed 
of save that which is the subject of the present appeal, 

As a result of the judgment of the Board of the 3oth May, * 
1919, the suit when it finally cam» on for trial before the learned 
Subordinate Judge of Rangpur had becoms in his words, “one for 
the entire mortgage money by the assignees of the entire body of 
mortgagees who pray for the sale of the entire mortgaged properties." 
Since theh, a compromise with the assignees of.one of the mort- 
&agees has been reached, But by the respondents the assignees 
of the other the suit has been waged ralentlessly againat the appel- 
lant, who, under the greatest Gnancial stress, and ultimately only by 
the special leava of His Majesty ın Council, has been enabled to 
bring before the Board tne, to her, vital question with waich their 
-Lordships are now required to deal. 

Unfortunately, the extravagance which has for so long charac- 
terised this litigation remains an outstanding feature of the appeal, 
Its subject matter, vital though it be to the appellant by reason of 
the amount involved, lies within the narrowest compass and really 
raises only & short question “of construction of the mortgage deed 
in suit, The appe»! has, nevertheless, been presented to their 
Lordships in a printed record of no less than 41: pages, to only 
afmction of which during the course of the argument was any 
reference whatever made. Their Lordships do not hold the appel 
lant responsible for this particular extravagance—the printing was 
presumably thought to be necessary as a result of threatened con- 
tentions of the respondents which were not ultimately presented to 
the Board. But the extravagance of it allis to be deplored. Such 
unnecessary expenditure in litigation is enough to bring the admi- 
nistration of the law into deserved disrepute, 


The facts explanatory of the present question can be succinctly 
stated. One of the terms of settlement of the original litigation was 
that probate of the will of the srst September, 1892, should be 
granted to the Administrator-General, and that upon the execution 
by the widows in favour ofthe appollant of a deed of telinquish- 

,' Soo Suniti Bala Debi v..Dkara Sundari Debi Chewdhurani, (1919) L L. 
. 
R. 47 Cale. 175 (P. C)—x. J. R. , 


` 
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ment of all their rights in the testator’s estate, the appellant would, ° P.G 


as residuary legatee under that will by deed covenant to pay to 1930, 
the widows tht sum of Rs, 80,000 each, with interest thereon at the Srimati Senttibela 
" rate of 6 per cent, per annum from the date of execution of the deed, Debi 
and would charge with the payment of these sumi of Rs. 80,000 Manindra Chandra 
Ve interest the residuary estate of the testator to which she was, Roy Chowdhury. 
der the will, entitled, subject to such existing charge or charges Lord Blenesburgk 
thereon as bad already been created by her, The deed of cove- S 
nant and charge was to be prepared by the solicitors of the widows 
and approved on behalf of the appellant by her solicitors, 


There was then outstanding, it appears, a mortgage dated thé 
14th April, 1904, whereby the appellant had charged in favour 
of one Aga Muhummad Baquir Ispahani to secure advances with 
' interest, certain properties forming part of the testator's estate, 
In these circumstances, it might have been supposed, if regard 
were had tothe terms of settlement only, that the deed to be 
prepared by the solicitors for the widows would have made the 
charge in their favour, subject to Aga Muhammad's mortgage of 
the 14th April, rgo4. It might also have been supposed thatit 
would contain no provision anywhere for payment of compound 
interest, The draft mortgage, however, which was in fact sent for 
approval to the appellant's solicitors, was not so framed in either 
respect, The draft showed the residuary estate of the testator in 
three schedules—schedule A, comprising theentirety of his immo- 
vable properties : schedule B, comprising his jewels, Government pro- 
missory notes and other movable property: schedule C, describing 
two of the immovable properties already comprised in schedule A. 
These last properties were the subject-matter of Aga Muhammad’s 
mortgage. But, first, by the draft, the mortgage in favour of the 
widows was not mado subject to that charge, On the contrary, ’ 
Aga Muhammad was expressed to join in the deed for the 
purpose of postponing his security to theirs. He was expressed . 
to convey, and the appellant to convey, and confirm to the widows, 
the two immovable properties described in both schedules 
A and C, while the appellant was expressed to convey, to 
them the other immovable properties comprised in schedule 
A, subject to a proviso forthe redemption of the two propet- 
ties described in schedule C, in favour of Aga Muhammad, 
and for the redemption of the properties described in schedule A 
in favour of the appellant, The appellant, by a further clause, 
was expressed to transfer adti assign to the widows the movable 
property described in schedule B, subject to a‘timilar proviso für « * 
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redemption in her favour. Secondly, the, draft contained -a coves 
nant for payment of the principal money with interest at the rate of 
6 per cent, per annum, and in s&ch of the two provisos for redemp- 
tion and in the personal covenant, as well, there was inserted a pro- 
vision for the payment of compound interest at 6 percent. per 
annum on default in payment of three successive instalmonts 
simple interest, 

The draft conclu ded with a clause setting forth the terms of 
Aga Mohammad’s participation in it, and that clause retainbd in the 
mortgage as ultimately executed is the provision of the deed upon 
the trae effect of which the present appeal depends, It may con 
veniently be set forth at once. 

“ And it is hereby distinctly understood between the parties to 
these presents that nothing hereinbefore contained will any way 
affect or prejudice the right of the said Aza Muhammad Baquir 
Ispahani under the hereinbsfore partly recited indenture of mort- 
gage against the said mortgagor save and except that his right 
under the said Indenture of Mortgage of the said Aga Muhammad 
Baquir Ispahani ia respect of the properties mentioned in the 
schedule C hereto shall be subject tothe right of the said mort- 
gagees as hereinbefore mentioned, that is to say, that . in case the 
mortgagees, their heirs or assigns owing to the default of payment 
by the said mortgagor would have to sell ths properties mentioned 
in the schedules A, «B and C, the said mortgagees, their heirs or 
asiigna shall in the first instance proceed to sell the properties men- 
tioned in the schedules A and B, and shall not unless there be defi- 
ciency in the sale proceeis of the said properties mentioned in the 


. said schedules A and B to cover their claim for principal, interest 


and costs sell the properties mentioned in the schedule C, which are 
subject to the morlgage of the said) Aga Muhammad Baquir 
Ispahani, ” 

Now, if the mortgage deed as executed had in all respects 
followed the terms of the draft as just stated, this last clause of it 
would have raised no difficulty. But the appellant's solicitor struck 
out from the draft the provision for payment of compound interest 
'n the covenant for payment of principal and interest. He 
also struck out ths provision in the proviso for redemption of the 
properties in schedules A and C. But, in circumstances which have 
not been gone into in this litigation, be left standing jnthe draft 
that same provision forthe payment pf compound interest in“ the 
proviso for redemption of the movable property in schedule B. And 
these alterations of hig in their draft were accepted by the solicitors 
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of the widows without comment, andthe draft asso altered was 
engrossed and in due course executed by the appellant on ths 
5th March, 1907. 

By the deed as thus executed both mortgagor and mortgagees 

itis now agreed, bound. That is not to say that either side is 

ntent with it, The attorneys for the widows had, itis suggested 

the respondents, no authority to submit to the elimination from 
the draft of any of the provisions contained in it for payment of 
compound interast. The appellant's view, on the other hand, is 
that it was by & mere mistake oroversight. on his part that her 
solicitor did not strike out as entirely unauthorised all three provi- 
sions relating to compound interest, and not two of these only, But 
no claim to rectify the mortgagb deed as executed has been made 
by either party. The deed must accordingly be construed and 
given effect to as it stands, evan if the result be that described by 
Lord Wation in Stewart v, Kennedy, No. 2, (1) viz, that the docu- 
ment isfound to embody a bargain intended by neither of the 
parties to it.’ 

What has now happened is this. The movable properties com- 
prised iu schedule B have had to bs disposed of in payment of the 
testator's debts by the Administrator-Ganeral of Bengal as executor 
of hia will Ia view of that fact, the appellant, before the suit 
in its present shape came on for hearing, formally gave up ell 
right to redeem that movable property and" really invited the 
learned Subordinate Judge to make with reference to it the decree 
which he did, amounting in effect to an order that tha respon- 
dents might have it brought to sale for satisfaction of their full 
claim for principal costs and compound interest. But the appe? 
lant resisted, and the learned Subordinate Judge upheld her resis- 
tance, to the claim of the respondents that the immovable properties 
in schedules A and C were charged with and that the appellant 
under her personal covenant for payment was also liable for com- 
pound interest in all respects, presumably, as if the mortgage deed 
actually executed had conformed to the draft as originally prepared. 
It does not appear that before the learned Subordinate Judge any 


special claim was, in view of the last clause In the deed, made with 


Teference to properties C, andit is not surprising that, in the 
absence of ‘any application by the respondents for rectification of 
the mortgage deed, their claim as so presented failed, and that 


failure is reflected in the decree of the Subordinate Judge, which. 


is dated the 24th March, 1924. On appeal to the High Court the 
' (1) (1890) 15 App. Cas, 118 (123). : , 7 
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respondents did not in their argumsot pemnist in their contention, 
that under the deed as. exscated the proper:ies A were charged with 


. compound interest, but they still claimsd that a personal decree 


for compound interest should be passed against the appellant, and, 
relying on the last clauie of the deed, that, at all events, the pro- 
perties C should be charged with compound interest. Tao learae 
Judges of the High Court rejected the first of these claims, bu 
they upheld the second, Their reasons for doing s3 are SEprelqe 
in these two sentences :— 

" As observed before, schedule B is subject to claim for com- 
pound interest and the clauss as it stands must moan that if the 
principal and interest chargeable on .properlies mentioned in 
schedules A and B are not fully realised by-the sale of those pro- 
perties, the properties mentionel iu schelule C may be sold. to 
make up the deficiency, The properties i1 schedule C are thus 
made liable for the claim for compound interest, ” 

This appeal is from the decree of the High Court of the 
25th Marcb, 1925, embodying that conclusion, and the only 
question their. Lordships have to determine is waether it is 
tight, Tow 

In their Lordships’ judgment, the learned Judges of the High 
Court, in accepting so lightly the contention on this point presented 
tothem by the respondents have not had present to their minds 
the strength of the cdhsidgrations which militate against it, In their 
Lordships’ view the contention is untenable, whether the case be 
treated as one purely of construction of the clause in question, or 
whether regard be also had to its plain purpose and functioa in fhe 
deed where it occurs. i 


Dealing first with the clause textually, their Lordships must; of 
course, primarily ascertain whatis “the deficiency in the sale 
proceeds " without the existencs of which there is to be no sale of 
‘the properties mentioned in schedule C, Does that “ deficiency ” 
represent the difference between the amount realised from the pro- 
perties mentioned in schedules A and B, and the mortgageos claim 
for principal simple interest and costs or between that amount and 
their claim for principal, compound interest and costs. The answer, 
in their Lordships’ jadgment, is that the deficiency is the smaller 
amount, for the reason that “ the deficiency " on the very terms 
of the clause,is part of & sum for which the properties ia schedule 
A, as well as the properties in scheduje B, may be brought to sale, 
ut it is manifest, and indeed the contrary is no longer contended 
by the respondents, that the properties in schedule A -may not bs 


\ 
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brought to.salá for any apum, exceeding. pripcipal, simple interest and P. C. 
costs, and that so soon ag that amount, is realised for the mortgagees 1930. 
the charge upon these properties is satisfied. Itis therefore clear gima "Sonitibefa 
to their Lordships that, however accidental- the result may be, da 


there can on the very words of the clause be no sale of properties C Manindra Chandra 
(the original charge, upon which is identical with that upon pro- Roy Chowdhury. ' 
pertios A), except for a deficiency ia respect of which properties A Lerd Blenesbur gh. 
Gould, in the first instance, have themselves been brought PS 
to sale: 

But-this construction, amply justifigd by,its mere words, is con- 
firmed when the object and purpose ofthe whole clause is con- 
sidered. It is-merely.a marshalling clause inserted in.the deed for 


‘the benefit-of Aga Muhammad, and defining the terms on. which he 


postpones his security to that then created in favour of the widows, 

It could only be by wards /wcs clariora that such a clause could be 

construed as having the effect of increasing the original charge upon 

the favoured propsrty. It would be the more difficult so to 

construe them in this’ “deed, seeing that the ` properties A of 

which those included in schedule O form a part remain 

charged, even on the respondents’ view, with simple interest 

only. s . 
It is unnecessary for their Lordships to pursue the matter 

further, As no objection may now be taken by the appellant 


-to the order of the legrned. Subordinatg Jifdge in relation to the 


properties comprised in schedule B, itis notopen to the Board 


‘to consider ita propriety. Nor need their Lordships discuss the 


question whether in such a suit asthis—which is not a redemp- 
tion suit—it would in any circumstances be permissible forethe 


respondents to recover out of-the properties.C any sum in excess 


of. that for which the. appellant is liable under her personal 
covenant, 
In their Lordships’ judgment the proper order now, to be made . 
will be one allowing the appeal, diecharging, the decree of the High 
Court, and restoring that of the learned Subordinate Judge. 
_ And their Lordships will humbly advise His Majesty 
&ccordingly. 
The respondents must pay to the appellant her costi in the High 
Court and of this appeal, 


Watkins and Auster: Solicitors for the Appellant, ne 
W. W, Box & Co, : Solicitors for the Respondents, 
Kol 0.2; : E Agel a i 
` e 
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PRESENT: Lord Thankerton, Sir Lancelot Sanderson and 
Sir George Lowndes. 


* 


NARAYANASWAMI AYYAR AND OTHERS 
z v. 
RAMA AYYAR AND OTHERS, 


[Ox APPEAL FROM THE Higa COURT oF JUDICATURE AT 
Mapzas, | . 


Hindu Lew—Surrender by widemin faveur of daughters’ sons, the daughters 
not consenting or acquisscing. ý 
The principle applicable to the power of surrender by a Hindu widow is well 

settled. She can renounce in favour of the nf&rest reversloner if there be only 

one, or of all the reversioners nearest in degree If more than one at the moment. 

That is to say, she can, so to speak, by voluntary act operate her own death. [n 

other words, she can accelerato the estate of the hole by conveying absolutely 

and destroylrg hor life estate. - 

Ravgatemi Geunden v, N&achiapa Gouuden (Y) and Behari Lal v. Madle 
Lal Ahir (2) relied on. 

A Hlodu widow executed four deads by which she purported to dispose of the 
whole of hor deceased husband's property fn favour of her daughters’ sons, the 
daughters being then alive 

Held, that the transaction did not amonnt to a valid surrender under the 
Hindu Law, as the widow did not renounce her interest In favour of the nearest 
reversioners, who were hec two daughters aad who tcok no interest in the proper- 
ties under the said deeds. 

Quare, whether the surrender by the widow would have been valid if the 
daughters bad in fact consented to and acquiesced in the transaction carried out 
by ho aforesaid doods. 

Appeal No. 1 of 1928 froma decree, dated the rsth October 
1925, of the High Court, Madras, which reversed a judgment and 
decree, dated the 30th September 19ar, of the Subordinate Judge of 
Mayavaram, 

The material facts of the cass, for purposes of the present gare 
are sufficiently fully set out in their Lordships’ judgment, 

Ia dealing with the question of surrender by the widow, Afr. 
Justice Ramesam (Reilly J, concurring), of the High Court, observed 
as follows :— 

“ The requirements of a surrender are now well established by 
various decisions of the Privy Council, The leading case'is Bekari 

: " 3 : 


V) (1918) L. R. 45. A. 7a j L L, R. 42 Mad. 513 19 C, Le J. 539. 
(3) (1891) L. L. 19 L A. 40, ; I. L. R. rg Cale, 236, 
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al v. Madho Lal(t), In Rangasami v. Nachisppa (2), Lord 


g Dunedin describss it as an effacement which opens the este of the 


\ 


deceased husband to his next heirs at- that date, In thé present 
case, as the intermediate heirs consist of not oily the widow but 
also the daughters, in order to effectuate a surrender in favour'of 
daughters’ sons there must be an efficement of the widow and the 
daughters. The renunciation must be of all the properties.” 

DsGruyiher K., C, and Narasinó im for the Appsllants, 
* Duke for the Respondents, 

DeGruyther, K, C. for tha Appellants: A surrender by the 
widow, with the consent of the daughtérs, is valid. 

[ Sir George Lowndes: It is well established that' a widow can 


surrender in favour of the next reversioner, bit can she surrender to | 


& person who is not then the next reversioner ? ] 

[ Lord Thankerlon : Tho surrender must be to the immediate 
next reversioner,] 

Refers to Volo tishore- v, Hari Natà (3) and Ramgasami v, 
Nachi ippa (2), The Board there.affirmed the doctrine that evan if 
the conveyance be iu favour of a third party, it would operate asa 
valid surrender, if it was of the whole estate and was made with the 
consent of the nearest reversioners, : . 

The surrender need not be definitely to the next heir if that next 
heir agrees to be passed over; Mulugu Kolayya v, Afudipenda 
Ch indramomii (4). ` 

The form of the transaction is quite immaterial; Bhagwat Kær 
v. Dhanukihari (5). n i 

* The surrender here was “sona fde” and not a mere device to 
divide the estate with the reversioners ; Swreshwar v. Make 
rasi (6). s . 

[ Lord Thankerion : You must show that in substance there 
was a surrender in favour of th» daughters, although in form in 
favour of their sons, Lord Dunedin's judgment is quite explicit, It 
must be “with the consent of the nearest heira for the time 
beiag.”] . * 

If the daughters consent, the transaction is valid ; CAiwsasmami 
v. Appaswami (7), per Sadasivà Ayyar ; Pro/a$ v. Joy Monse (8). 


(1) (1891) L. R. 19 LA. 30, ILL, R t9 Calc. 336. 

(2) (1918) L. Ri 461. A. 72 ; I. L. R. 42 Mad. 523 ; 39 C. L. J. 539. 
(3) (1834) 1. L. R. to Cale. 11012, (4) (1916) 31 M. L. J. 406. 
(5) (1919) L. R. 46 I. A. 359 1 I. L. R. 47 Calc. 466 ; 24 C. W. N. 274. 
(6° (1920) I4 R. 47 1. A. 2335 35 C. W. N, 194. 

(7) 61918) I. La R, 43 Mad. 25 (27). (8) (1864) * W, R. 98. ° 
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"[ ird Phawkerton, tofotu to "Chinmasmami v, Appasiosmi (1) ;, 
“Tt js Obvious therefore that if th» daughters did "mot: vane. i 
would not be a valid surrender at all, '] : 

[ Sir George Lowndes: ‘The authority of ‘the Full:Bench juig- 
‘thent in’ Nolo Kishore v, Hari'Wath (2) is somewhat applied UY 
subsequent decisions, | 

[ Lord Thanksrion > Th» widow could -surrender‘only ilit tò 
all the ngarest réversionera, or withthe consent of ‘all the rearest 
reversioners, The documents here do not on the’ face of them ‘show 
cünsent of all the nearest heirs] z 

The daughters’ subsequent ‘conduct, and ' “hoir presence ‘at the 
time must be taken to’show-that thsy consented -at-the tiaia, i e. 
it is proof as to their original conseüt.e 

[ Sir George Lowndes refers to Mayne's Hindu Law, para 630, 
as to the requisites of knowledge by the consehtiag party.] 

Counsel for the Respondent was not called upon. ' 

Their Lordships’ jadgment ‘was deliveted by 

Sir Laneelot Sanderson -This is.an appeal-Dby ‘tHe défdn- 
‘dante (Nos. 1 to 8 and ro in the’suit) from a decree dated ths rsth 
October, 1925, and two judgments dated the 15th "August, 1924, - 
and the rsth October, 1925, of the High Court -of -Judicature st 
Madras, reversing a decree dated the 3oth Sspterhbér, 1921, made 
by ihe-Subordidate Judge of Mayavaram. Tho ‘first four respon- 
dents are plaintiffs ia he suit and the remainder of. the fóspondents 
‘aie’ pro ferma defendants, 

The suit was brought by five surviving sons ‘of one Lakahitiam- 
‘mal, ' Since the institution of the auit ‘One of tha s023 Sabrantarfla 
Ayyar, died; the third ‘and ‘fourth ‘plaintiffs are his legal 
representatives, | : 

The two questions in this appeal are whetHer "a-trafisaction 
‘éntered into by THayamnial, the ‘widow of one Auzntliakrishina 
Wyyaz, in the year 1867, constituted a valid " surfender? undér the 
Hindu-Eaw, and if not, what would be the proper ‘ dompénsation 
payable to the defendants x, 3 and 4 ia respect of'a building:which 
had Beer érected by the vendéds on ‘part: of the land, 

‘Phe suit was brought by tlie plaintiffs as feversioners of -Anántha- 
Wishna Ayyar for possession of his properties after the death of 
the last intermediate female in i948, The material ` ‘facts are as 
follows :— 

Avanthakrighna:-Ayyar died in 1858 leaving a:widow Thayammal 
and two daughters Thailim/sl/aüd "Éakshiifinmal, -Fho‘widow 

. * r . 


(1) (1918) 1. Le R. 41 Mad. 15 (37). (2) (1884) 1, L, R, 10 Calc. 1102, 
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+ ‘disd-about 1868-70, “Her firit daughter died'in December; rgor. 

‘She tiad-ffiree sons,'all of'whdm died before 1918 ‘leaving no iesto, 
THe detorid-daughter died-in/rgr8 leaving the five plaiatiffs surviv- 
ing her. They are, thérefore, reversioners'to the estate of Anantha- 
‘krishna Ayyár and are prima facie entitled to'his properties, . The 
"loe pedigree shows the relationship of the parties :— . 


"Auknthakrihoa "Ayyir, died 1858. 
ac aoe a i died 1863-70. 


died 1918. 


Thailammal, died Dec., 1601; ees 
AET ae ee Meee 


r i | l 
-Ramaswami Vaidyanatha ae | 
A Ayyar. 
j | : | 


Died before 1918. - | 





| 1 | | | | 
Rama Ayyar. Krishna Sabramania Muthu Ayyar. Srinivasa Sundaresa 
1st plaintiff Ay i Ayyar. srd plaintiff, oe Ay yar. 
ed) E 


and plaintiff. sth 
plain, plaintiff, 


The facts on which the defendants’ resist the suit are as follows :- 
On the aand July, 1867, the widow Thayammal executed four docu- 
ments (Exhibits III, 1V, V, VI). By Exhibit III, she purported to 
sell her house to her eldest grandson, Ramaswami Ayyar, for 
Rs. 4co, The object of this sale was ostensibly to pay off Rs, 300 
promised to Lakshmiemmal at the time of her- marriage and Rs. 100 
similarly to Thailammal, By Exhibit V, she conveyed lands in 
Radhanallur worth Rs, 380 and Siosablos of the value of Rs, 20 to 
the same Ramaswami Ayyarin consideration of bis having per- 
formed’the funeral ceremonies of Ananthakrishna Ayyar and of his 
undertaking to perform her funeral ceremonies, In Anaithandava- 
puram she had 34 pangu of lands, She gave away M pangw to 
Ramaswami Ayyar by Exhibit VI, and the-other x pangu to Rama 
Ayyar (the eldest son of the and daughter) by Exhibit IV, The 
defendants contend that these documents amount to a surrencer by 
Thayammal accelerating the reversion ; that they ‘also amount to 
Jona fide family settlement -anj that no reversion devolved pn the 
t plaintiffs in 1918. 

By two deeds of tale, dated the 19th July, 1884, Ramaswami 
Ayyar ‘and his brother Vaidyanatha sold the houro and lands 
in Anaithandavapuram to one Muthu Ayyar, the father of the 
defendants x and s, and the lands, in "Radhanallur. were sold to 
Ramaswami- Ayyar Avargal, the father of the agventh defendant, F 

From that time, the vendees and their, repredentatiyes were 
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in peaceful possession and enjoyment’ of "the, house and the land 
in Anaithanda vepuram village, while the  plaintiffs-respondents 
were in possession and enjoyment of their share of fhe lands in 
accordarce with the documents of 1867, The vendeea demolished 
tke old dilapidated house and erected a new and substantial build- 
ing on its site, : 

On the zand December, rgor, Théilammal died. Laksh- 
miammal then instituted Original Suit No, 13 of 1902 on the file of 
the Kumbaconam Subordinate Judge’s Court for the recovery of 
the house and the land from the vendees of Ramaswami (her sister's 
son) Lakshmiammal’s sons lexcept Rama Ayyar, the eldest son) 
also brought an action for a declaration that the alienation in favour 
of the appellants was not binding om them after the death of 
their mother, Lakshmiammal. The said two suits were tried 
together and the evidence for both suits was by consent record- 
ed in the first snit, On the gth December, 1953, the mother's suit 
was withdrawn unconditionally. The sons’ suit was eventually dis 
missed on the ground of limitation, and the dismissal was affirm- 
ed by the High Court on appeal. i 
.. Lakshmiammal died on the r4th January, rgt$, and on the 
27th July the plaintiff respondents and their deceased brother 
brought the present suit to recover possession of the lands 
mentioned in the plaint, of which the defendants were in possession, 
with other incidental ə relief. The learned Subordinate Judge 
dismissed the suit, The plaintiffs appealed to the High Court, 
which allowed the appeal and directed the learned Subordinate 
Judge to submit findings on certain issues which had not theret- 
forg been decided, ` 

On the further hearing of the appeal, and on consideration 
ofthe findings as to the said issues, the High Court decided that 
tho vendes under the deed executed by Ramaswami Ayyar and 
Vaidyanatha, and dated the xgth July,” 1834, who was the 
father of the first defendant, dona fide believed that he was the 
owner of the property in 1893 when he exscuted an improvement 
in the building of the value of Rs. 4,000: that an improvement 
madesn 1903 was on a different footing, inasmuch as the suits 
forthe recovery of the properly by Thayammal’s daughter and 
‘grandsons had teen filed and were then pending, and that the 
farther expenditure of Rs, 1,500 was made bsforethe suits were 
disposed of, Ths learned Judges held that it had not been shown 
that at that time the vendee dona fde Believed that he was the 


*'. owfer of the property: they therefore decided that as regards 


/ 
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«the last-mentioned sum, the defendants were not entitled to 
compensation. . 
After estimating the increase in value since the ornet 
were made, the High Court fixed the compensation payable by 
, the plaintiffs I, 3; 4 and 5 to the defendants r, 3 and 4at the sum 
X Ra. 5,800, 


* The High Court accordingly made a decree directing that the’ 
plaintiffs should be put in possession of the propertiés mentioned 
in the plaint, and declaring that the defendants r, 3 and 4 were 
entitled to compensation in the sum of Rs. 5,800 for the value of 
improvements effected in 1898, and that the plaintiffs 1, 3, 4 and 
5 should either pay the said sum within the time to be fixed by 
the lower Court and take the "lani and building, or sell the land to 
the defendants 1, 3 and 4 for the sum of Ra, 1,500, which was the 
agreed valne of the land. A further order was made ‘as to the 
removal of materials used in the improvement made in 1903 upon 
the terms and conditions therein contained, 


The learned Judges of tha High Court decided that there was 
no valid surrender by Thayammal, the widow of Ananthakrishna, 
on several grounds. They regarded it as an insuperable objection 
that the alleged renunciation in 1867 by the widow was notin 
favour of all the then reveraioners: that there was a transfer of 
one set of properties to one group of revegsioners (at the best), 
and of another set to another group, and that it was necessary to in- 
troduce a fictitious partition to read the transactions as a surrender : 
that there could not be a surrender in shares of three-fifths and 
two-fifths, and that apparently certain minors wera unrepresented, 
Their Lordships do not thick it necessary to express any opinion on 
any of the above-mentioned points, inasmuch as, in their opinion, 


the appeal should be disposed of upon another ground mentioned : 


by the learned Judges, 


The learned Judges of the High Court decided that there was 
not sufficient evidence to justify them in holdirg that the daughters 
Thailammal and Lakshmiammal surrendered their interests, Their 
Lordships are in agreement with the High Court’s decision in res- 
pect of this matter. . 


It was argued, however, that the learned Judges had not consi- 
dered the proper question, vim, whether the above-mentioned 
daughters had in fact consented to and acquiesced in the execu- 
tion of the four deeds by teir mother Thayammal in July, 186]. 


Their Lordships have examined the vidue relating to tbis 
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question. and they are satisfied that it falls far. short of proving the e 
alleged consent and acquiescence on the part of the two. daughters, 

' There is not sufficient evidence to show- that they or either 
ofithem knew the contents or appreciated the, effect of. the.provi- 
sions of the deeds of the aand July, 1867. 

This appeal, therefore, must be decided onthe aisumption that / 


the- above-mentioned daughters of Ananthakrishna did not. agree to * 


surrender their intereste'in the properties of their father, and. that 
they did not consent to and acquiesce in the deeds of the aand 
July, 1867. 

The principle applicable. to the power of surrender by, a Hindu. 
widow.is well cettled and may be stated as follows :— 

“A Hindu widow can renounce in fivour of the nearest revor- 
sioner if there be only one, orof all the reversioners nearest in, 
degree if more than one at the moment; Thati; to say, she can, 
fo to speak, by voluntary act operate her ow) death, The land- 
mark of decision as to this may be taken as the case of Bekari, Lal 
v. Madko Lai (1), where, in delivering the judgment of the Board, 
Lord Morris said : ‘It may be accepted that according to Hindu 
Law, the widow can accelerate the estate of the heir by conveying, 
absolutely and destroying her life estate, “It was essentially noces- 
sary to withdraw her own life estate so that the whole estate should, 
get vested at once in the grantee!” 

"See the judgment of the Board delivered by Lord Dunedin in 
Rangasami Goundsn y, Nachiappa Gounden (2). 

It is clear that the widow, Thayammal, by. executing the daada, 
in July, 1867, and disposing of her property thereby, did not 
rerfounce her interest ia favour of the nearest reversjoners, Her two. 
daughters, Thailammal and Lakshmiammal, were the nearest rever- 
sionera, and they took no interest in the proparties under the said 
deeds. 

The conditions, therefore, necessary to create a valid surrender 
by the widow, Thayammal; were not present. 

It was, however, argued on behalf of the appellants that the 
surrender by the widow was valid, bacause the daughters’ Thailam- 
mal ‘and Lakshmiammal, consented to the transactions carried 
out by the deeds of July, 1867, so as to efface their own interests, 
‘and that consequently not only. .the interests of tho widow, 
but also. the interests of her daughters in Pe property, woro 
effaced. 

, Their Lordships are relieved from fhe €— expressing 


(1) (891) L. R 19 T: A. 30, (2) (1918) L. R. 46 I. A. 7a (79)- 
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«any opinion on the important question of law involved in. this 
contention, in view of their. above-mentioned conclusion that it 
was not proved that the daughters, Thailammal and Lak- 
shmiammal, did in fact consent or acquiesce in the said 
transactions, 

\ That conclusion is sufficlent to dispose of the first part of the 

*appeal, and for that reason, and without expressing any opinion on 
the other points hereinbefore referred to, their Lordships agree with 
the High Court that there was no valid surrender by the widow 
Thayammal of her interest in the properties of her deceased 
husband. " 

- The only other question relates to the amount of compensation 
p by the High Court ine s- tepet of the improvements, viz., 
Rs, 5,800 ' 

The appella contended thar the compensation for the house 
should have been at-least on the basis of the Commissioners’ valu- 
ation, viz, Rs. 10,000. 

The High Court took Rs, 8,000 as the valuo of the whole struc- 
ture ; they held that the defendants, who were entitled to comper- 


sation in respect of the Rs, 4,000 out of Rs, 5,500 spent by their’ 


father, are entitled to eight-elevenths of Rs, 8,000—or roughly, 
Rs, 5,800 


Their Lordships are of opinion that the said sum of Rs, 5,800 is ` 


sufficient compensation. Indeed, they ‘are nét sure that the said 
sum is not too much, for the Rs, 8,000 was arrived at by the High 
Court by allowing an increase in value to the extent of about 5o per 
cent, upon the total expenditure of Rs, 5,500, whereas the High 
Court had decided—and their Lordships agree with the decisione 
that itwas not shown that the father of the first defendant 
bona fide believed he was the. ownerof the property when he 
expended the sum of Rus, 1,500 (part of the total of Rs, 5,500) 
in 1903. 


There is, however, no cross appeal in respect of this matter, and. 


the sum awarded by the High Court must stand. 

For these reasons ‘their Lordships are of opinion that the appeal 
must be dismissed with costs, and they will Busty advise His 
Majesty accordingly. 

Chapman, Walker and Shephard : Solicitors for the. Annelini 


JH. S. L. Polak; Solicitor for the Respondents, 
Rodin LE g Appeal dismissed: 
. i . e. 


alps s. 
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Present: Zord Tomiin, Sir Lancelot Sanderson, Sir George 
Lowndes and Sir Binod Mitur, 


MUSAMMAT BOLQ 
$. 


MUSAMMAT KOKLAN AND OTHERS, 


* 
v 


' [Ox APPEAL FROM THE COURT OF WHE JUDICIAL COMMISSIONER * 
oy rHE NogTH-WzsT Frowrer Province] — 


Consiruction of Hindu Will—Duty ef Court to give effect io textater's iniention 
. as axprestid_in the Will —Indien Limitation Act (IX of 1903), Sch. I 
, articles 120, 123, 137—'* When the riguldo rue accrues PL Suit. b. Hindu: 

widow Jor partition and pessession— Limigation applicable. s. 

In construing the Will of a Hindu testator, while it is no dopbt legitimate to 
take Into consideration what are known to be the ordinary motives and wishes of, 
a Hindu with respect to the devolution of his property, the primary duty ofa 
Court of construction i» to give to the words of the Will their plain and natural 
meaning. In other words, even in the case of a Hindu Will, where tlie language 
is specific and unambiguous, the Court must- construe- the words as they find’ 


them and give effect to the intention of the testator as expressed ia the WII 
itself. a 


“Under article 120 of the Indian Limitation Act, 1908, tho terminus aquo: is, 
** when the right to sue accrues’; and there can bs no “right to,sue” until 
there is an accrual of the right asserted in the suit and its infringement op at 
least a clear and unequivocal threat to fnfrioge "that right by the defendant 
against whom the suit is instituted. : 

A Hindu widow, who under the terms of her deceased husband's Will, became 
entitiod absolutely to a molety of hls property on the death of her son in 1918, 
brofight this suit in 1927 for partition aud possession against the son's widow : 

Held, (1) That if Art. 123 or 127. of the Limitation Act (12 yours’ limitation) 
was applicable, the snit was clearly within time. 

(3) That oven if article 120 (six years” limitation) applied ss regards the 
claim to the moveable properties, the suit was within time, inasmoch as though 
the plaintiffs right to. the property arose on the-death of her son, there was (on 
tho finding of fact of the Court below) no infringement of, or any clear and 
unequivocal threat to, her rights till within slx years before suit. — * 

Appeal and cross-appeal (No. 106 of 1939) from a judgment and 
décree, dated the rath October 1928, of the learned Judicial-Com- 
missioners, North-West Frontier Province, Peshawar, whiclr set aside 
the decree, dated the 31st January 1998, of the. District Judge, 
Peshawar, and granted the plaintiff, Ms. Koklan, a decree for 


possession by partition of one-quarter of the Property in the suit as 
a Mmited owner, ° 


I 
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The main questions in ‘the appeal of Mast, Bolo (the contesting 
defendant) and in the cross-appeal of Mst, Koklan (tHe plaintif} 
were the sams :— 

(a) Whether, on-the true construction of the Will, dated the a7th 
May 1896, of one Kanbaya Lal, an Arora Hindu of Peshawar‘City, 
who died’ in September 1899, and in the events which happeried, bis 
ewidow, Mst, Koklan (the plaintiff}, was given any separate or 
independent share of his property, either as a joint tenant or tenant: 
‘i-common with her minor son, Tara Chand, and either absolutely 
or for life, and what was the extent of such share ; and 

(b) Whether, ifshe was given any such :Bhare, her claim to 
possession by partition thereof was barred by limitation, the suit 
having been. brought on the z5th July 1927, more than six years 
after the death of her son Tara Chand in 1918, 

‘The material passages from the Will, as translated, are get out in 
their Lordshipe! judgment, 

The District Judge held that the plaintiff, Mst. Koklap, never 
became owner under the tepms of the Will but that she only 
acquired an interest contingent on the death of her son Tara Chand 


* 


during minority and without issue, Thedearned Judicial Commis. 


wioners, on appeal, took a different view. In their opinion, “ the 
effect of the Will eras to confer an absolute estate on the son. (Tara 
Chand) enda limited-estate on the widow, (Mst. Koklan), " They 
therefore held that " the plaintiff is entitled te hold one-quarter of 
the property as a limited owner, and that as such she is entitled to 
separate that ahare by partition, " 

*The plaintiff (Koklan) as wellas the" defendant, Mst. Bolo, 
appealed to His Majesty in Council against the said decree of tke 
appellate Court, 

. Dunne, K, C. and Joseph Nissim for the Appellant, Mst, Bolo 
(defendant), 

DeGruyther K, C, and Duds for the Respondeht, Mst, Koklan 
(plaintiff). 

Dunne, K. C. for the Appellant :— 

There is no official translation of the Will, The trial Court gave 
a decision in our favour, upholding our interpretation of the Will, 
The Appellate Court approved of the ttànslation whith was pat if 
by the plajitif, ‘The original Will was id Hindi, 

[ Sir Lancelet Sanderson : You have not taken this objection as 
onè of the Reasons in your printed ** Caso”. ] 


[ DeGruyther, K. C.: Y'ubmit that this in- añ offiċial tranila- 
Hon, All docurgàhts aro merely márked " thanslation ” A The 


452 
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rand 
Musammat Bolo 


Y. 
Mutammat Koklan. 
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appellate; judgment says that the Will has been ‘correctly, 
translated, ” ] "m 

[ Lord Tomlin: That isa finding of fact.] - * 

[| Lord Tomlin: Prima facie, unless you satisfy us that it is not 
an official translation, we must assume that it is, ] E 

[ Sir George Lowndes: You have set out that translation as 
part of your “case " here. Nowhere in your bd de you suggeste 
that the translati on is incorrect, ] 

We submit that on a true construction of the Will, Tara Chand, 
minor, having survived the testator, the half-share in question was 
given to the minor son as owner absolutely in.conjunction with the 
customary Hindu widow’s right to suitable maintenance as a charge 
upon it vested in Mst, Koklan,  the«plaintif, In the events which 
happened, she did not become owner of any separate or ir dependent 
share of the property in suit and has no right to claim partition or 
possession. Jamna Dds v. AKamauiar Pande (1) ; Sasiman v. Skid 
Narayan (2), referre 1 to. 

-In any case, the suit is time-barred, Article 123 is not applicable, 
That Article is restricted to a suit in whicha plaintiff seeks to obtain 
his legacy or share from a person who, either as an executor, 
administrator or otherwise, represents the estate of a deceased 
person, and is under a legal obligation to pay legacies and distribute 
shares to those entitled to them : Si/kamma v. Narayana (3) ; Iseur 
v. Jwgewt (4) ; Keshav Jaganaath v. Narayan Sakkaram (5); 
Khadesa Haje Bappu wv, Putken’ Veciti? <Ayissa Ummah (6) ; 
Mahomed Ríasat Ali v, Mussummut Hasin Banu (7), The decision 
of Scott C, J. and MacLeod J. in Shirindat v. Ratandai (8), is bated 
og a misunderstandirg of the Privy Council ruling in Maung Tun 
Tha v. Ma TZhit(9) The Board's pronouncement is not an 
authority for the broad proposition that Art, 1#3 applies to every 
suit in which the plaintiff reeks to recover, from any one in poeses- 
sion of the estate, an undistributed share of the’ estate of an 
intestate, 

[Sr George Foes Art.123 simply refers toʻa suit to 
recover à legacy iit does not.say, from any peius person. ] -` 


e i (1904) I L. R. s7 All. P RU : 
(2) (1931) L, R, 49 I. A. 35, 36C. Wel. 4353 35 Cr La Jr ane 
(3) (1889) T, L. R. 11 Mad. 487. (4) (1883) L, L. R. 9 Cale. 79. 
(s) (1889) I. L. R. 14 Bom. 236. ^ (6) (1910) L LER. 34 Mad. fu. 
(7) (1893) L. R. 10 L A. 155 5 I, L, R, 31 Calc. 157. 
(8) (1918) I; Le Ba 43 Hom. 845 (857, 858, B60). 

© (9) (916) L.R, 4£L A. 42 j V. L. Rz 44.Calc. 379 4 86:C. L. J. 163. 
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[ Lord Tomiin: Art, 123 prima facile applies here. ] 

I submit that Art, 123 is intended to deal only with cases ein 
the suit is 4gainst a person who is properly representing tho estate 
and is bound to pay the legacy. The moment you get a suit against 
persons who do not hold the property as representatives of the 
estate, Art, 123 ceases to be applicable, 

[ Sir Binod Mitter : Look at the 3rd column of Art, 123. The 
Limitation Act creates no cause of action, but merely proceeds on 
the assumption that there is a cause of action, In your case, by 
whom is the “ legacy or share of the residue ” payable ? | 

In this suit, there is nobody by whom it is payable, 

[ Sir Bined Mitisr: Wouldit notbe payable by the other 
branch of the family as being the owners of the half share ? | 

[ Sir Lancelot Sanderson: The Board have laid down that when 
you are considering these articlea of the imita Act, you have 
to look at the plaint, | . 

Rofers to the plaint and the relief claimed. : 

Sir Lancet Sanderson: That shows what the action is for. | 

[ Sir George Lowades: I regard the third column of Art, 123 
merely as indicating as against whom the decree is io be made, ] 

[ Sir Lancelot Sanderson : If you are going to rely on the geci- 
sions that Art, 123 applies only to suits against executors, adminis 
trators or those who represent the estate, you have to add words to 
the Article, which is not permissible, ] . 

[ Sir Binod Mitier : Inorder to bring a case. under Art, 123, 
there must be persons who are bound to distribute the residue, ] ^ 
* [ Lord Tomlin líasuit is brought for a share more than 
i12 years from the time it becomes payable, the suit would be tjme- 
barred by Article 123, whether the plaintifi’s title was good or bad. | 

Refers to Nurdin Najiudin v, Bu Umrao (1) and the judgment 
of Fawcett J. at pp. 521, 532. 

[ Lord Tomlin : That seoms to be simply a diapgroval of the 
decision of the Board in Maung Tun Tha v. Ma Thit (1). | 

[ Lord Toman: Tam not much impressed by the argument of 
Fawcett J. on the word “ distribution ”, ] 

[ Zord Tomiin : Weare only concerned here with moveables, 
. Under the Will, every one who had a right became entitled to theit 
share op the death of the testator, ] 

| Lord Tomin : Assuming you are right on your construction 
of the Will, you became entitled, on the death of the testator, fo 


M e 
(1) (1920) I. L. R. 45 Bom. x19. ` e 
(4) (1916) L. E, 44 1. A; 42 5 36 C. L J. 169. 
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your share of the moveables, That would clearly ‘be within 
Article 133. ] 

I submit that Art, 123 is restricted to jauits against» execytora, 
administrators and persons who rightly represent the ostate, ag laid, 
dawn inthe earlier decisions of the High Courts in India, prior.to 
the pronouncement of the Board in Maung Tun Tha v, 
Ma Thit (1). ; 

Our contention ás that the plaintiffs suit is barred by Article 1 120, 

[ Sir George Lowndes: Article x120 cannot apply if Article 12$ 
does, | 

[ Sir Binod Mitter : Under Art. 123 you must have somebody 
to represent the estate before the Court, | 

[ Zord Zomkn : Suppose you had g case where the estate was 
for a number of years, under a dee fde misapprehension, in wrong 
hands, and then a suit was brought fora legacy by the person 
entitled, surely Art, 123 would apply. ] 

[Sir Lancelot Sanderson: Your argument is that Art. 123 
applies to suits against persons whose duty it is to pay the 
legacy ? ] i 

Ves. 1 

[ Lord Tomlin: If the estate is in the hands of persons who are 
not the real representatives but are in possession dona fde believing 
themselves to be representatives, surely Art, 133 would apply to a 
claim against them, ] , 

Refers to Rajak Partha sdrathy Appa Ras v. Kajak. Venkatadri 
Appa Rao (1). 

[ Lord Tomlin:  KAttramani Dases v, Dhirendra Nath Roy "d 
to which the learned Chief Justice refers at p. sos of the report, 
was the case of an executor de son tort, | 

At p. 106, Schwabe C, J, lays down that Art, 133 applies to suits 
for legacies against any person in possession of the estate under such 
circumstances that he is “ bound " to deal with it as the estate of 
the decessed, The word “ bound ” there is very emphatic, 

[Led Tomlin: Two elements make him bound to pay: 
Posseasion, and possession of enough to enable him to pay.] 

The decision in Maung Twn Tha v. Ma Thit (1) is clearly distin- 
gumhable, The Board there applied Art, 123, because the lady 
represented the estate, $ ; 

[ Sir George Lowndes: She represented the estate only because 
she was in possession. | 

(1) (1916) Le R. 44 1. A. 42. 5 LL. R, 44 Cale. 379316 G. Lay, 169. 

(& (gas) L L. R. 48 Mad. 190. (3) (913) L L, Ry 41 Calo. 271, 
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Refers to the jndgments of Coutts-Trotter and; Sastri JJ. in. 


AA A pid Afta Rao v, Rajak Venkatadri Appa Rao (1). 
[ Lord Tomlin : Anybody who -gets tho- assots‘is liable to. be 
juod though he may be an executor de son tort, and he Kooman 
within Art, 123, ] . 
[ Zord Tomlin reads the definition of executor de son tort in 


e Williams on Executors, as one who intermeddles with the: goods of 


^& deceased person or does any other act characteristic of the office 


df the executor, The very slightest interference,with the goods of 
the deceased make a person executor de son tort, | 

[ Lerd Tomlin: The defendants here were, in any Case, execu- 
tors de son tort, according to that definition. ] 

[ Sir Lamelot Sanderson 4 The finding of the trial Judge in this 
case shows that the parties acted in the character of, executors de 
son tort, ] 

Refers to the judgment of the Board on appeal from, Parthasara- 
thy V, Venkatadri (1), reported in Venkatadri v. Parthasarathy (2). 

[ Zord Tomlin: Did the Board say anything about Art, 123 ? ] 

No ; refers to p. 325 of the report in 48 Mad, 

[ Sir George Lowndes: Who were the defendants there ? ], 


They, had taken possession and were held to be executors 


de son tort, 

[ Sir George Lowndes : They were. held so liable on the ground 
that they had taken possession of the estate, 4 

DeGruyther, K, C, for the Respondent. 
The suit is woll within time: under Article 123. It is not suggested 
that if Article 125 does not apply, which other article is 
applicable, ^ e 

[ Lord Tomlin : It is suggested by the defendant that Art, r0 
applies, | 

[ Sir George Lowndes.: The plaintiff has got. to show that her 
suit is not time-barred. ] l 

This is really a suit for partition, and,the property, sought tp be 
partitioned is wet out in the schedule to the plaint ; and there is no 
dispute as.to Hi The question is, when did the -" right to, rue” 
accrue ? 

[ Lord Tomlin: That means, when you first became.entit]ed ? ] 

[ Sir Binod Mitler: Under Art. 120 it has, been. decided that 
the right accrues on the first denial of the right. ] 

We ard suing for 2 declaration of-our title and partition. It is 


(1) (4982) I, Ly R, 46 Mad. rop, Ad a 
(a) (1935) L. R. sa, A. 314 ; L L. R. 48 Mad, ais: à 
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extremely difficalt to tell what the Legislaturg contemplated by the 


words “-right-to sue " in-Article 120, Refers.to Mitra’s..Limitation, 


Tagere Lectures, Vol, II, $. LOSI. Directly the right is t the 
right to sue accrues. : 

[ Zord Tomlin: When the question arisss under a wu the 
right to sue accrues on the death of the testator. | - 

[ Sir George Lowndes: Is not .a partition. guit joie by 
Art, 120 ? ] 

[ Sir Binod Mitter: The righi to sue continues till the right is 
denied. ] 

‘Refers to the Specific Relief Act, Sec, 42, as to deini suits. 
Bat nobody is compelled to sue-for a declaration, and you can sue 
within 6 years from the time yoar right is denied, ` A man is not 
bound to sue for a declaration till his right is denied. The right to 
partition is never barred so long as the party ia in possession. 

[ Sir Binod Miiter : The right to aue fora partition is a conti- 
nuing right, and therefore the 6 years’ limitation does 'not' run, 
Refers to Sec, 23 of the Limitation Act, ] E H 

We are not time-barred merely because we 'did not sue for a 
declaration of our right, 

[ Lord -Tomlin : Your contention is that the “ üt to 
sue” in Art, rso means, when the first ries of your right is 
made. But would not the “ right to suo ” grise when your title 
accrued ? ] is 

I submit that in India, you are never bound to bring a declara- 
tory action. You are at liberty to wait till your right is denied, and 
then you have 6 yeara from the denial of your right. 

* As regards the applicability of Art, 123, the earlier decisions, for 


‘instance, in Zssur v. Juggut (1) and Keskav v, Narayan (2), took one 


view, and the more recent decisions another view. The suit 
here is clearly for a share of a residue and comes under 
Article 123, i 

[ Zord Tomlin: Art. 120 is your second string, if Art. 123 does 
not apply. ] ' i 

[Sir Lancelot Sanderson; And, in any case, your aigument is 
that Art, 187 applies ? ] f 

Yes ; the third-alternative is Art. 1s]. : 

[ Sir Binod Mitter: That article includes both moveable and 
immoveable property. ] - 

‘Refers to Art, 127 in the Limitation ict of 1871. 


"EE l 
"(0 (1883) 1. L. R. 9 Cale. 79. (a) (1889) 1. L, Rs 14 Bom. 239. 


' a 
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[ Sir George Lowndes: The word there was " Hindu", which 
the Legislature has deleted from the present article, ] i 
. But thodgh they have omitted the word “ Hindu", the Courts 
have held that Art, r27 is applicable only to those Muhammadan 
families who have adopted the joint family system. 

Whén you have a case of joint tepants, and enjoyment of thp 
property, no period of limitation applies, and time would run only 
when the plaintiff's rights are infringed. “ Exclusion " is not esta- 
‘blished here against the plaintiff, 

[ Lord Tomlin: " Right to sue " _ means the right to sue the 
particular party to the suit, ] 

Refers to Jitendra Nath Ghose v. Monmohun Ghose, P, C. appeal 
No, 109 of 1928, decided by the Board on the agth April 1930. (1) 
The Board there held that the “right to sue” accrued only when 
execution was taken out by the sale of the tenure being applied for, 
and not when the-rent-decree was passed, 

Dunn, K. C, replied, 

Their Lordships' judgment was delivered by 

Sir Binod Mitter ;—These are two consolidated appeals, one 

by the plaintiff, Mst, Koklan, and the other by the defendant, Mat. 
Bolo, from a judgment and decree, dated the rath October, 1928, 
of the Court of the Judicial Commissioner, North-West Frontier 
Province, Peshawar, which reversed a judgment and decree, dated 
the 31st January, 1928, of the District Judge of Peshawar, and made 
a decree partly allowing the plaintiff's claim and partly dismissing it, 
. Kanhaya Lal executed his last will and testament on the syth 
“May, 1896, and died in the year 1899, leaving surviving his sole 
widow the plaintiff, Mat. Koklan, his infant son Tara Chand, «and 
his great nephew Mohan Lal, as wil appear from the following 
pedigree :— — 


SULTAN Sinan, 


. | " 
Wisakhi Ram jul Mal Eanhays Lal—Musemmat Kokan 
(dled 1899) (rIaIntiff) 
Moti Ram Musammat Sarasti 


l 
Mohan Lal Mossmmat  Musmmat Tara nw 





(died 1910) Nikki Bhappo (died 19:8) 

marrlede 
- E ‘Musammat Bolo 
Surjan Des i (Defendant No. 3) 

(died 1918) | 
| ` Mohr Chand 
: (died March 1937 
=s ae aged 10 years) 
Sant hem Hari Ram, minor ` {e e 


(Dofendant Nó. 1) (Defendant No. 3) 
(1) (1936) 53 C. L. J, 372. 


*é 


Musmaat mat Koklse, 
Sir Bins Mitti, 


—À 


E 


at 
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The properties left by Kanhgya Lal consisted of moyables and 
immovables, They were self-acquired and were not ancestral, 

. Two questions are before their TIUS for xcd in 
this appeal, ' : 

[C ) What is the interest of the plaintif and the defendant Mat,’ 
Bolo i in the property left by Kanhaya Lal? Dc 

(ay Is the chim. of the plaintiff in this suit barred * by limita- 
tion-?* 

The important clause in the will is the aby and it funs as 
follows :— 

“ If I die, my real son—Tara Chanj,. minor, ga a years, may be 
held and considered as proprietor of half of the whole property speci- 
fied it the will, jointly with Mat, Koklanp his mother, If, God forbid, 
the mother of the said Tara Chand minor dies before him, then the 
said Tara Chand shall become the owner of the said half share and 
in case Tare Chand minor.dies before his mother, then the latter 
shall be held and considered to be the owner of the said minors 
half share in the entire property. Mast, Koklao’ shall act as guardian 
of the person and property of Tara Chand during his- minority, It 
is further noted here that if Tar’ Chand is not present fe. if he 
dies, then Met, Koklan shall be competent in every respect to 
alienate the said half share in the property by way of Dharam 
Khata, etc, (i.e, charitable purposes, etc.) out she shall have no 
power to alienate by git or by other way any portion of. the said 
property either to her parents or relations on her mother's side, 

^5 As regards the remaining one-half share of the property noted 
in the will, it shall go to Mohan Lal, son of Narinjan Das,- casto 
Aroma (by profession a physician) of Mohallah Kocchi Khan ilaqa 
Dabgari gate, Tahsil Peshawar, who is the son of my brother's 
daughter, and after his death his children shall succeed to this 
half share of the property.” 

Tara Chand died in 1918, leaving him surviving his sole widow 
Mst, Bolo and an infant son Mehr Chand. The question for 
decision is whether on Tara Chand’s death his mother, Mst, Kok- 
lan, became entitled absolutely to a moiety of the estaté left by 
Kanhafa Lal and, if not,-then what on the construction of Kanhaya 
Lal’s will isthe interest of Mat, Koklan or of Mat, Bolo, 

Counsel for Mst. Bolo submitted that the testator by the words 
" In case Tara Ch and minor dies before his mother, then the latter 
shall be held and considered to be the owner, of the said minor's 
half share i in the entire property" intended that the interest which 

*The pregont sult was " inatitoted by Mat. Koklan on ther sth July 1927.— 

Key. 


Vor, LII] . PRIVY COUNCIL. 1. 1 


» Tara Chand was.to acqujre under the will would go over ta "his 


mother only if Tara Chand died before the- testalor or Y he died dur- 
ing kis minortiy, but not otherwise, 
. He further submitted that in construing this vil, which is 
the will of a Hindu, it is proper to take into consideration what 
are known to be the ordinary motives and wishes of a Hindu with 
«respect to the devolution of his property, and that a Hindu, except 


in Tare cases, would -not deprive: his sons or grandsons of. their. 


rights ofinheritance, or even curtail the: same, for the benefit of 
his widow, 


No doubt the submission ate the learned Counsel is perfectly 
legitimate and proper, but the primary duty of a Court of, con- 
struction is to give to the wortls of the will their plain and natural 
meaning, and the words of this will are specific. Their Lordsh: ps 
think that, whilst they must give dué weight to the submission 
of the learned Counsel, they must construe the words aa they find 
them. They therefore hold that the intention of the testator 
ds expressed was that the defeasance clause would come into opera- 
tion on the death of Tara Chand, if the same happened during the 
lifetime of his mother, and cannot be restricted in the way -that 
Counsel suggested. The answer to the first question propounded is 
therefore that on the death of Tara Chand Mat, Koklan became 


entitled toa moiety of the property left by Kanbaya Lal and hat 


Mat, Bolo has no interest therein; - 


_ The learoed District Judge found the facts as’ followë :— 

» ‘When Kanhaya Lal died, Mohan Lal managed the property, On 
his death Surjan Das managed it and year or two later Tara Chand 
also took part in the management, On the death of Surjan Das and 
‘Tara Chand, agents were appointed under registered powers of attor- 
ney by Musammats Sarani and Bolo, the mothers of the minors Sant 
Ram, Hari Ram, and Mehr Chand, to manage the property and 
that arrangement has been continuing uptodate, The account 
books of the property show that the iccome has been credited half 

-and half to tho two branches of Sultan Singh's descendants : an 
allowance of Rs, 20 p.m. has been made to Musammat Koklan,and 
it has bean debited all along first to Tara Chand's account and 
later to Mehr Chand’s, Since the death of Surjan Das and Tara 
Chand the mothers of the minors Have been teceiving from the 
property a sum of about Rs, 400 a month for their various expenses, 
Kanhaya Lal's widow and descendants continted to, live jointly 
until 4or 5 years ago when Musammat Koklan on Bolo began to 
live separately.” - ~ - < seo res 


45% 


PG. 


^ xgsgo: 
" wal ` 
` Mufimmat. Bolo 


Ya 3 
Mokammat Keklani 


Sir. Blned - Mitter, 


t— 
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' The Court of the Judicial Commissioner, did not come to any , 
differentifinding and their Lordships accept the finding of the 
learned District Judge as correct, 


A suit was filed on the rith fuly, 1923, on behalf of the infant 
Mehr Chand by his mother Mst, Bolo against the two minor sons 
of Surjan Das through their mother for partition and possession 
of the properties left by Kanbaya Lal in equal-shares, Mat, Koklan* 
petitioned to be added as defendant, denying that her minor grang- 
son had any right at all and claiming under the will to be the abso- 
lute owner of the half share in suit, The suit was subsequently with- 
drawn with liberty to bring a fresh suit, 


On these facts the ‘question arises whether the. claim of, the 
plaintiff is barred by limitation, 


Learned Counsel for Mst, Bolo argued that Article 120 applies 
to this suit in respect ofthe movable properties, and that when 
Tara Chand died the right to sue accrued to the plaintiff and the 
suit as regards the movable properties is therefore barred by 
limitation, 


Learned Counsel for the plaintiff, Mat, Koklan, also gubmit- 


ted that Article 120 of the Limitation Act is applicable but that 
the right to'sue did not accrue until Mehr Chand on the rith 


' July, x922, instituted the suit which was subsequently withdrawn. 


He further submitted that if Article rao did not apply, then 
Article 127 or 123 is applicable, If Article 127 or 123 is appli- 
cable, then the suit is clearly within time, but even if Article 
120 applies to this suit, then their Lordships aro of opinión 


"(that the suit is within.time, 


Article 120 is as follows :— f TE 
. Suit for which no period of | Six years, | When the right to 
Limitation is provided olse- l suo accrues, i 


~ . where in this Schedule, 


~ There can be no “right to sue” “until there is an accrual of 


‘the right asserted in the suit and its infriagement or at least a 


clear and unequivocal threat to infringe that right by tho defendant 
against whom the suit is instituted. 


No doubt Mat, Koklan’s right to the property arose on the 
death of Tara Chand, but in the circumstances of this -case their 
Lordships are of opinion that there was no infringement of, or any 


‘clear and unequivocal threat to, her rights till the year 1933, when 


the sit, as stated gbove, ` was institut 
Mx, Koklan was living as à rm of a joint family, CONS tte 


Vor, LIIL] , PRIVY COUNCIL, 


ing of herself, her infant grandson, and daughter-in-law, .and. they 
constituted Kanhaya Lal’s branch of the family of Sultan Singh. 

The graft of powers of attorney by Mats. Sarani and Bolo toa 
manager to manage the joint property, and the method in which 
the account books were kept, show the way ia which the joint pro- 
perties Were managed. Such methods of management are not un- 
common amongst Hindus, 

Their Lordships therefore hold that the suit is not barred by 
fimitation.. They are of opinion that the appeal of Mat. Bolo 
should be dismissed and that of Mat, Koklan allowed, and that 
the following declaration should be made; That on the true 
construction of the will the plaintiff is entitled to an absolute 
interest in the one-half sharésin which she and Tara Chand were 
interested at the tima of the latter’s death, but this declaration is 
without prejudice to the question whether any, and if so to what 
extent, the restriction on alienation imposed by the will of penn STS 
Lal is valid. 

It follows therefore that Mst, Koklan is entitled to a decree for 
partition and that this suit should be remitted to the learned 
District Judge to carry out the directions of their Lordships. The 
appellant, Mst, Bolo, must pay the costs of Mst, Koklan-hefore 
this Board. There will be no order for costs in the Courts below 
and any costs paid under any order should be returned to each 
other respectively. The costs of partition weuld be dealt with “by 
the learned District Judge. 

Their Lordships will humbly advise His Majesty accerdinaly: 

° H, S.L. Polak: Solicitor for the Appellant (Mast, Bolo). . 

T. L, Wilson & Co.: Solicitor for the Respondent Ws 
Koklan). i 


LIR ' Appeal allowed, 


Reporters Note :—As regarda article 123 of the Limitation Act, seo the recent 
decisions reported in Restam Khan v, Fanki (1); Jano v. Navsingh (2); Bai 
Fin v. Bei Bibanbeo (3) and Ma Biv. Ma Khateon (4) Masc wbich were 
not clted before the Board, —K, J. R. 

(1) (1928) I. L. R 51 ALL tor. < (8) (1929) L L, R. 11 Lah. 29. 

(3) (1918) 31 Bom, L. R. 199. (4) (1929) 121 Ind, Cas. 785. 


E 


"461 


P.C. 


1930. 
Me 
Musammat Bola 
Ww. c 
Musammat Koklan. 


Sir Bined Mitter. 


462. 


4 





THE CALCUTTA LAW JOURNAL, [ Vor. LII, 


. PuxsgNT : Viscount Dunedin, Sir John Wallis, Sir Lancelot |: 
Sanderson, Sir George Lowndes and Sir Binod Mitter, -- 


JAGMOHAN SINGH AND ANOIHER ME 
v. : 
PANDIT SRI NATH ANDOTHERS, — ^ - : 


~. a 
[Ox Arrear rRox THE Crue Court or Oupa at LuckNow.] 
e. 
Hindu Law~Git of immoveable property by husband to wife—Words conferring 
absoluto ownership upon wif/e—Derce’s power of alienation —' Fror ind 
tion to generation", moaning of. 
In the case of a gift of immoveable property by a Hindu husband to his wife, 
although the donor does not confer upon the domes express power of alienation, 
such power may nevertheless ba deduced from the terms of the gift If the 


. words used aro sufficient to confer upon her absolute ownership, unless the 
' circumstances or the context show that such absolute ownership was not in- 


tended. No particular words are necessary for this purpose, and if, readlog 
the document as a whole, the conclusion is inevitable that it confers the estate 
out and out with no reservation, the right of alfenation will be Included just 
as much as any of the other incidents of ownership, ‘and’ jast as much where tha 
gift is to a fomale as whero it is to & male, 

Pandit Skalig Ram v. Bawa Charanjit Lal (1) aod Bhaidas Sees v. Bai 
Gulab (3), followed 1 

Surajmaniv. Kali Naik Ojha (3) and Sasiman Chez ihurain v. Shib Nara- 
yan Chowdhury (4) referred to i : 

Ramachandra Rao v, Ramachandra Ras, (5) distinguished. 

Held, on the constraction of the partleular dood of gift in wult, that it confer- 
red vpon the wife an absoluto estate in the property, and she had therefore tha 
powor to alienate it. | * 

Bho words “from generation to generation” (naslan bad saslan), in & doed of 
gift, bave now acquired almot a technical meaning, and ordinarily. convey an 
heritable and alienable estate, 

'— Ram Lal Meekerjee v. Secretary of State for India (6) aad Lalit tokun Singh 
Rey v, Chukhun Lal Rey (7) relied upon. 

Appeal No. 124 of 1928 from a decree, dated the 13th December 
1927, of the Chief Court of Oadh' confirming a decree, dated the 
sgth January 1936, of the Subordinate Judge, Fyzabad. 

The main question for determination on the present appeal-was 


«1) P, C. appeal Nò. 3 of 1929 Unreported since reported in 52 C. L.-J. (466). 
(3) (1931) L. R. 49 1. A. 1; 26 C. W, N. 129 ;35 C. L.]. 314. 

(3) (1907) L. R. 551. A. 17 4; L LL R, 39 All. 84; 7 C.L. J. i31. 

(4) (1931) L, R, 49 I. A. 35; 36 C, W. N. 425 5 35 C. Le J. 437, 

(5) (1912) L. R. 49 I. A. 119 5 36 C. W.N, maids L. R. 45 Mad, 3203 
35 C. L. J, 545. 

(6) (1831) L. R. 8 I'A, 46 31 Ls R. 7 Calo. 304 ] . 

(7) (1857) L. R. 24 1: A, 76. I, L, RI 24 Calc. 304. 


f 
* 


Vor. LIL] | > PRIVY COUNCIL; 


* whether by a deed-of git, dated the 7th, May 1877, executed by 
SubedarGaind Singh in, favour of his wife,” Agand Kuar, full 
proprietary rigbts were conferred upon her. . 

The terms of the deed of gift are set out in their Lordships’ 
judgment, 

DsGrayther K. C. and Z, M. Joins for the Appellants, 

*. Dunne X C., Dube and A. P. Sen for the Respondents, 

, DeGruyther K, C. for the Appellants : We submit that the grantee 

obtained in the property gifted an interest for life with remainder 
to her heirs, In order to confer upon her the power of alienation, 
it was necessary to use express words or words of at least sufficient 
amplitude ; ama Chandra Rao v. Rama Chandra Rao (1) 
+ The decisions of the Boafd in Swrajmani v. Radi (a); Patek 
Chand v. Rup Chand (3) ; Bhaidas v. Bai Gulab (4) and Sasiman 
v. SAib Narayan (5) are distinguishable ; there, the words used 
were “ malik”, “ malik with full proprietary powers”, etc, 

[Sir George Lowndes refers to the recent judgment of the Board 
in Pandit Shatig Rams case (6)]. 

Moyses Hindu Law, 7th ed, para 397, referred to, 

Counsel for tha Respondents were not called upon. 

Their Lordships’ judgment was delivered by : 

Sir George Lowndes :—In this appeal the Board have again 
to consider & question which has been discussed under different 

` „guises in-a number of cases within the last few years, viz, whether, 

under Hindu law, a woman taking immovable property by gift from 
her husband has power to alienate it. 

' "The most recent decision on the subject is in Pandit Skalfg 

Ram v, Bawa Charanjit Lal (6) which cited and followed the judg- 

ment of Lord Buckmaster in Bhaidas Shindas v, Bai Gulab (4). 

Reference was also made to Rama Chandra Rao v. Rama Chandra 

Rao (1) in which Lord Buckmaster made certain remarks explana- 

tory of the decision in Swsjament v. Radi Natk Ojka (2) another caso 

in which a widow's power of alienation had been called in question, 
but their Lordships have no doubt that these remarks wero 
not intended to aie in any way the pronouncement in Bhatgas 

. (1) (19122) L. R. 49 l1. A. 129 ; 26 C, W.N. 713 jy I. LOR. 45 Mad so, 

| SC. Jays. 

(a) (1907) L. R, 35 L A. 173 I. L. R, 30 All. 84 ; 7 C. Le J. 131. 
` (3) (1916) D, R. 43 L A. 1833 I. L, R. 38 All, 446 ; 36 C. L, J. 182, 
~ (4) (1921) L. R. 49 L A. 1 35 C; W. N. 129 j 35 C. La J. 314. : 
- (3) (921) L. R, 49 L. A. 25; 36 C. W. N, 4354 35 CL. J. 47- z 
(6).P, C. Appeal ‘Na, 3 of 1929 (unreported), since reported in 52 C. L.'J. 466. 
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Shiodas v. Bai Gulakr). There is also an exhaustive judgment of * 
Sir John Edge in Sasiman Chowdhwrain v. Shib Narayan Chow- 
dÀury (2) to which Lord Buckmaster was a party and "which was 
heard 'a few days only after Beidas Shiodas’ case (1). 

Under these circumstances their Lordships feel that, the doc- 
trine upon which the decision of the present appeal depends is so 
well established that. no further. discussion of the Authorities is* 
required A s : AC ^. 

If, as in the present case, the donor does not confer üpon the’ 
lady express power of alienation, such power may nevertheless be 
deduced from the terms of the gift ifthe words used are sufficient 
to confer‘apon her absolute ownership, unless the circumstances or 
the context show that such absolute ‘ownership was not intended. 
There is, their Lordships think, no migic in the use of any particu- 
lar word or form of words; the document must be construed 
asa whole, and its fair import deduced in the ordinary way, 
and if the conclusion come to is that it confers the estate out and 
out with no reservation, the right of alienation will be incladed just 
asmuch as any of the other incidents of ownership, and just as much 
where the gifts is to a femils as where it is to a male, j 

In the present case, ons Gaind Singh exséuted a deed of gift 
dated the 7th May 1877 in favour of his wife Musammat Agind 
Kuar, The subject matter of the gift was part of an estate in Oudh 
known as Bhiti Risalpur, of which Giind Singh was the proprietor. 
He had no son and had alraady male over other considerable por- 
tions of his estate to his two daughters, After her husband's deqth, 
Musammat Agind Kuar by a sale deed of the 8th September 1881 
transferred a portion of the property to one Chedi Ram Misr, who3e 
interest is now represented by the respondents, The sole question 
raised for determination by their Lordships is whether she had 
power so todo, The appellants claim as the ultimate reversioners 
to whom the property would pass if the alienation was invalid, 

« The deed of gift is in ths following terms :— 

Iam Gaind Singh, son of Nokhe Singh, cast Chhattri Bais, 
resjdent of Mauza Mareman, pargana Pachhamrath, and Seerdar and 
eTaluqdar of Bhatti, pargana Tanda, district Fyzabad, 

: Whereas the entire village Fatehpur and half of village Nau 
Sanda constitute my Zamindari Haqiat without any co-parcernership 
which are in my exclusive possession, having been granted by the 
Government as reward for my loyalty "and I am in proprietary 
possession and enjoyment thereof up to the time of the execution 
| (P021) L. R, 49 L A, 1. | (2) (1921) L. R, 49 I, A. a5. 


Vor, LIL] PRIVY COUNCIL, 


of. this deed ; whereas I qm now old and no reliance .can be placed 
On this borrowed life ; whereas Iam afraid that this estate might 
be destroyed alter me as I have no male issue and whereas Musam- 
mat Agind Kuar is my lawfully wedded wife besides whom I have 
no other co-sharer and co-parcener, so, with a view to safeguard 
the aforesaid property, I, while in the enjoyment of sound health 
and unimpaired intellect, without reluctance and coercion, have 
specifically gifted the zamindariin the aforesaid villages with all 
the original and accreted rights, cultivated and uncultivated lands, 
Seer, Saer, ja/Aar, bankar and all the rights held by me, to my wife 
Musammat Agind Kuar, and I do hereby covenant and reduce to 
writing that the said lady shall, generation after generation,* 
remain in possession and enjoyment of zamindari Hagiat in the 
said villages on payment of the Government revenue. Now, after 
the execution hereof, if I or any one of my heirs and co-sharers lays 
any sort of claim to the aforesaid property against the donee, the 
same shall be deemed false and untenable by the powers that be, 
With the exception of the lady-donee, no one else shall have any 
power of interference and meddling with regard to the gifted pro- 


perty. 


Wherefore these few presents have been reduced to writing by 
way of a specific deed of gift, so that it may servé' as an authority 
and be of use when required. 


LJ 

Their Lordships haye no doubt that reading this deed asa 
whole it must be construed as conferring upon Musammat Agind 
Kran absolute estate in the property, Both the Courts in 
India by whom the case was heard came to the same conclusion, 
and their Lordships think it unnecessary therefore to discuss the 
document in detail, They would, however, remark that not only 
does the donor transfer to her all his rights in the property, but 
he says that she is to remain in possession and enjoyment of it 
" from generation to generation" words which have come to 
have almost a technical meaning in many parts of India as con- 
veying a heritable and alienable estate: Ram Lal Mooherjes v. 
Secretary of State fer India (1) ; Lalit Mokun Singh Roy v. Chuhhan 
Lal Roy (2), ° 


9 In the original deod, in the vernacular, these words, " generation after 
genomtlon,” ato “‘naslan bad maslan—x, j. R 


(1) 0881) L, R. 8 I, A. 46 (6f. 
(a) (1897) L. R. 34 l, A. 76 (88) . . 
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In their Lordships’ opinion the appeak fails and should be dis-* 
mitsed with costs, and they will humbly advise. His Majesty 


accordingly, 7 
Watkins und Hunter: Solicitors for the Appellants, 
H. S. L. Pola: Solicitor for the Respondents. i 
K J. R Appeal dismissed, 


y — M Á—— 
. 


Present: Lord Tomiin, Sir Lancelot Sanderson and 
Sir George Lowndes, 


PANDIT SHALIG RAM AND OTHERS 
s. . 
BAWA CHARANJIT LAL AND ANOTHER, 


[Ow APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
OF rHx NORTA-WEST FRONTIER PROVINCE, | 


Hindu Law—Gift er devise of immoveahls property by husband fs wife—Absence 
of express pomir tf alienation—Use of ike werd “ waris” (keirs)—Fuli 
righis ef ownership conferred, and not an estate for Life Pr Sane 
ef Wil—Consideration of previous decisions. 

In construing a Will, the intention of the testator must be gathered from the 
terms of tha Will then before the Court, reading ít asa whole, and not much 
assistanco is derived from previous decislons on the construction of other Wills, 
where the language was different from that of the Will under censideration. 


There is no rule of Hindu Law thet in the case of immoveable arepedy 
given or devised by a husband] to'hls wifo, the wile has no power to alienate 
unless the power of alienation is conferred upon her im express terms. If words 
aie usod conferring absolute ownership upon the wife, she enjoys the rights of 
ownership without their being conferred by express and additional terms, unless 
the circamstances or the context are sufficient to show that such absolute owner- 
ship was cot intended. 

Bhaidas Shivdes v. Bai Gulab (1), followed, A 


Ramachandra Rae v, ` Ramachandra Ras (2) and Masammat ‘Supajmeaiy Y. 
Rabi Nath Ojka (3), reforred to. , , 

A Hindu testator by his Will gave the residue of his property to his two 
widows and his son's widow, inthe following terms :—'' The three porpons are 
tho heirs (warts) to whatever fs loft from the property ”: "m 

(0 (1921) L. R. 49 L A. 1 (7) 1 35 C. L. N 314: 

e (3) (1922) L, R. 48 I. A. 119 ; L L. R. 45 Mad. 30 ; 45 CAL. J. 545. 

(341907) L: R. 45$ LA. 17 JLL. R. 30 All. 84; 2 C. Laj 131. 

— 


= . 


Vou, LII.) PRIYY COUNCIL, 


" Held, that om its true construction, and on consideration of all the terms of 
the WII, the intention of the'testator was to confer upon each of his two widows 
and his widowed, citughter-In-law full proprietary rights in a one-third share of 
the rosidue of his estato, and that there was nothing in the circumstances or in 
the context to indicare that it was tho intention of the testator to lmit the estate 
of any of the three devisees toa life estate or toa limited estate similar toa 
** widow's dstate’” under the law of inheritance. — ' 

* Appeal No. 3 of 1929 from a decree of the Court of the Judicial 
Commissioner, North-West Frontier Province, Peshawar, dated the 
25th July 1927, which modified a decree óf the Subordinate Judge 
of Poshawar, dated the rat July 1926. 


The main question for determination on the present appsal was 
the right of the original plaiatiffs to succeed to the property of one 
Mul Chand on the death of “his last surviving widow, Musammat 
Sahib Devi, and this question turned upon the true construction of 
the Will dated 26th July 1891 of the said Mul Chand. The 
material passages from the Will are set out in their Lordships’ 
judgment. The important clause of the Will (by which the testator 
nominated the ladies as his maris or heirs), is as follows, in the 
vernacular :— 


* Werma Patyan hunda barabar Patyant in mayan.” 

" Mata Wasi-Chhoti-Baw.s Sundar di woheti—ts jacdad as Jalin 
Marc had. har jo rah jawe tin shakhs waris hain—Jo muah ci 
paidawari karnı Narsingk Das Shalig Ran rika”. 

The English translation of this clause is given at p. 473 of the 
report, beginning “ As regards the details of shares gs 

Dunne, K. C. and Wallach for the Appellants. 

. DeGruytker K. C. and Rebert Fortune for the Respondents. 

Dunne, K. C. for the Appellants :—"Waris” means “malik” and 
connotes absolute ownership : Cáwai/a/ v. Bai Mu (x) The deci- 
‘sion in S&wsseo! v, ShemuAram (a), relied on by the learned Judi- 
cial Commissioner, is distinguishable. On the interpretation of the 
word: “malik”, I rely on Lalit v. Ckskkun (3) ; Surajmani v. Radi (4) 
[where Mitter J's judgment in Ko//emy v. Luchmes (5) ia quoted with 
approval] ; Fateh Chand v, Rup Chand (6); Bhkaidas v. Bai Gulab 
(7) ; Naslakhi v. Jai Kishan (8). 

The view taken in Amorendra v. Shuradhani (9), that the word 


(1) tioo), E G. Ri a4 Boi: 4 

(a) (1874). L. Ra I. renee rw 226. 3 
(3) (897) Le Re ael. A. 76 11 Le R - 24 Calc. 834 : 
Penner 351 ao » L. R. 30 All. 8475 C. Ly J. 1s. 


(odo Lr R43 l ae ee 8 All. 446 526 C, L, J. 182. i 
(7) (1921) L. R. 49 L A. 1. (Lo i 314. (8) (1918) 1. L. Ga des 
(9) (1925) 14 C. W, 'N. ihe . : 
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malik would not er se convey an absolute interest, was not approved « 
by the Board in Sasiwan v. Skib Narayan (1). i 

DeGruyther, K, C. for the Respondent; The decision in Chwai- 
lal v, Bai Mull (a), in holding that malik and masis are convertible 
terms, is not sound law, 

In Raghunath v. Deputy Commissioner, Partabgark (3), Sir 
Binod, Mitter says that “a sa% heir when he inherits takes the 
estate absolutely ". The inference is obvious that an heir, ifa 
female, takes merely for life, . 

[ Lord Tomlin : Whether you have a gift to a man or a woman, 
prima facis, it carries the absolute interest, There is no rule that a 
gift to a man is to be construed differently from a gift to a woman: 
Surajmani v. Rabi Nath Ojha (4).] e 

Sse Ramackandri Rao Y. Ramachandra Rao(s), where their 
Lordships reversed on appeal Ramachandra v, Ramachandra (6) and 
took the view, as I submit, that the Madras decision was unsound, 

[ Lord Tomlin: Ramachandra v. Ramacha ndra (6) was reversed 
by the Board, not because the High Court was wrongin its inter- 
pretation of Swrafmamis case (4), but because of the bar of res 
judicata. The Board did not go back on the view they took in 
Swrajmani's case (4). T cannot discover any- difference between the 
principle enunciated by Lord Buckm aster in Ramachandra v. Rama- 
chandra (5) and by the High Court in Ramachandra v. Rama- 
chandra (6). | . 

In Surafmami's case (4), thé words of the gift were “owner with 
proprietary powers ", and when in Ramachandra v. Ramachandra 
(6), the learned Judges held that a gift to a woman, even witlfbut 
sych words, conferred an absolute estate, the Board on appeal said 
that that was not so, and thar the foundation of the decision in 
Swrajmani's case (4) was that the gift there was in special words, 
i.e as “ owner with propriétary powers ”, 

[ Lord Tomlin : Lord Buckmaster in Ramachandra’s case (5) 
said nothing to indicate that the decision of ` the Board in Suraj- 
manis caso (4) was in any way unsound, | 

Refers to Mayne’s Hindu Law, paragraphs 396 and 664, and the 
judgment in Za4Aasrasad v. Rasimont (7), and reads from para, 397, 
of the 7th edition of Mayne’s Hindu Law. The Courts in India 


(1) (1931) L. R. 49 I. A. ay ; 35 C. W. N: 4a5 535 C. L. 437 
(2) (1899) 1. L. R. s4 Bom. 420. 


(1929) Le R, 56 1. A. 373; 51 C, EL. J. 1 
(4) (1907) L. R SL A ITI LER, 30 All 84 ?C.L.J. : 
D der s L.R Mad! io) as GL. Ja 
e (6) (1918) I. L. Rega Mad 


(p (1908) L. R. 3$ 1 A, 1 iil L. R. ss Calc. 896 j'8 C. Ly J. 48 
= 


. 


e 


Vor. LIL] * PRIVY COUNCIL, 


lean very strongly agginst treating grants to ne as conveying 
anything more than life estates. s 
[ Sir Lancelot Sanderson: In the gth edition of Mayne's Hindu 
Law, para, 397 is considerably altered, ] 
Refers to Zirabai v. Lakshmibai (1); Seshayya v. Narasamma 
i (a) ; Basanta Kumari v. Kamikskya (3). The decisions relied on by 


.*. [my friend; Swrjamani’s case (4); Fateh Chand v, Rup Chand (5) 


_ and Sasiman v. Shié Narayan (6), are distinguishable, as there the 
word# were not of gift simpiidier, but as ‘ malik with proprietary 
powers " ; “ maliq-o-qabiz " (owner ig possession) ; and “ full power 
and proprietary rights”, Inthe case of: a woman, you must have 
express words to give her an estate of inheritance ; KovssbeAari v, 
Prem Chand (7) ; Jamna v9 Ramantar (8) ; Harilal v. Bat Rewa (9). 
Prima facie, when the gift is by the husband to the wife, she takes 
only a life estate ; Surajmani v. Rabi Nath (10). 

[ Lord Tomlin: What we have to seo inthe present case ia, 
whether upon the trus construction of the will, the whole bundle of 
tights are conveyed to the ladies, | 

Dunne, K. C, replied, and referred to Paditra Dasi v. Damudar 
(11) and Prosunno Coomar v, Tarrucknath (12). 

Their Lordships’ judgment was delivered by 

Ste Lancelot Sanderson :—Thisis an appeal by the defer- 
dants in the suit against a decree of the Judicial Commissioner of 
the North-West Frontier Province, dated*the s5th of July, 1927, 
which reversed a decree of the Subordinate Judge of Peshawar 
dated the 1st of July, 1926, and decreed the major portion of the 

* plaintiffs’ claim. 

The suit was brcught by Hukam Chand and Charanjite Lal, 
alleging that they were the reversionary heirs of one Mul Chand 
and that on the death of his last surviving widow, Musammat Sabib 
Davi, they were entitled to recover possession of the properties 
specified in the plaint, which they alleged were in the possession of 
the defendants, and which were originally the ancestral property of 
the said Mul Chand, Hukam Chand died psndente lite and is 
now represented by Musammat Sitan Devi, the second .respondent. 


(1) (1887) 1. L, R, 11 Bom. 573 (578). (8) (1899) I. L. R, a2 Mad. 35% (360) 
(3) (1905) L, R. 32 I. A. 18: 31, L. Re 33 Calc. a3 j a Bd. J. 238. 

(4) (1907) L. R. 35 I. A. 17 ; 1. LA R. 30 All. 84, 7 C. Le J 131, 

(5) (1916) L, R. 43 1. A. 183 ; I. L, R, 38 All. 446 3 36 C. L. J. 18a, 

(6) (1931) L, R, 49 1. A, 25; 35 C. L. J. 427. 

(7) (1880) I. L. R. s Calc&684. (8) (1904) I, L. R, 27 AM. 364. 

(9) (1895) I. L. R. 31 Bom. 376. (10) (1903) f. L- R. 25 All. 351^ 

(11) (1871) 7 Beng, L. R. 697. (1a) - 1873-8) 10 B. L» R.«2675 ^ 
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The defendants @laim title to the said properties by transfer 
either “infer vivos or by will from tbe said Musammat Sahib 
Devi. . . 

Mul Chand was a Baba or Hindu priest, who lived in Peshawar 
city, and the properties in suit consist chiefly of houses in Peshawar 
city and some revenue-free land near Peshawar, the revenue of 


,Which had been assigned by Government to a shrine knoyn as Devi | 


Dawara, 

The Subordinate Judge who tried the case in the first instance” 
dismissed the plaintiffs’ suit with costs, 

The plaintiffs appealed to the Court of the Judicial Commi 
sioner, who allowed the appeal and remanded the suit to the Sub- 
ordinate Judge for the decision of certain issues which the Sub- 
ordinate fudge had left undecided. 

On the further hearing oa remand the Subordinate Judge made 
a decree in favour of the plaintiffs for possession of one-third’ of the 
properties numbered 3 and 11 , and for redemption of the mortgaged 
property numbered 8, on payment of the mortgage money and costs 
and the amount spent in reconstruction of the property after & fire, 
namely, Rs, 5, 149. The suit with respect to the remaining property 
was dismissed, 


The plaintiffs again appealed to the Court of the Judicial Com- 
missioner, who made a decree in their favour for possession of the 
properties numbered r,92, 3, 4, 6, ro.and 13 with /Jagir—and for 
redemption of the property numbered 8 on payment of Ra, 3,695. 
The said sum of Rs, 3,695 was sufficient, in the opinion of the 
Judicial Commissioner, to cover the mortgage money, the interest 
thereon and the enhanced value caused by the reconstruction of the 
property after the fire. The remainder of the plaintiffs’ claim was 
dismissed, and the Judicial Commissioner directed that the plaintiffs 
should recover costs on the properties which they had won and pay 
coets on those which they had lost from and to the defendants, who 
were in possession, 

From this decree the defendants have appealed to His, CNET 
in Council, 


At the hearing of the appeal before the Board the learned 


` Counsel for the plaintiffs did not rely on the contention of “ rss 


judicata ” which was raised in tho Court of the Judicial. Commis- 

wioner, Their Lordships, for reasons which need not be set out, | 

are of opinion that the learned Counsel was tight in ‘adopting that 

side ai . . : 

The questions in the appeal relate to the wills of . Mul Chand, 
- 


Von. LIT) . PRIVY COUNCIL, 


and before dealing with the points relating thereto it will be con 
venient to set out the following pedigree, which shows the relation- 
ship existing between the parties :— 


BABA THAKUR SANT. ` 
i 
* | d 
Babe a Sham Dex. Bai Jai Gopal, 
Baba i i Salin, 


. 
. 


l 

Baba Parn Chand Baba Charanjit Lal | 
(Plaintiff 1) l 

(died December, 1928). d 





(Plaintiff 11). i 
Mt, Hukam Deri= Babe Mul ChandwmMt. Sahib Devi 

(died Sept., 1893). | (died jeux aen 21-10-I918*, 

Mt, Sokh Devi, 
E ab 00 ah. 
Mt. Goma Radha Kishan ; Mt. Durgi . TN Ram 
(died Sept., { (died 1893). - (Defendant I). 
(1901). Sundar Das: Mt. Lachmi 

(predeceased (died July, ,, Badri Nath 
Mul Chand), 1907). (Defendant 11), 


Mul Chand died on the goth of July, 189r. There is no doubt 
that Mul Chand on the xgth. of July, 189r, made a will, which was 
duly registered on the aoth of July, 1891. 

It was alleged by the defendants that he madea second will on 
the a6th of July, 1891. This will was not registered, ` 

It was contended on behalf of the plaictiffs that there was ho 
proper proof of the second will dated the 26th July, 189r, and ‘it will 
be conveniént to deal with this contention at once, 

A document which purported to be a copy of that will was pro- 
duced‘ at the trial. E 
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Both the Courts in India came to the conclusion that the afore- i 


said document represented the will of Mul Chand. 

" The original will was alleged to have been lost, and their Lord- 
ships are of opinion that there was evidence which would entitle the 
Courts in India to arrive at the above-mentioned conclusion, and 
they - see DO reason for interfering With their ae in this 
respect, 

This appeal, therefore, must be considered on the TE 
thet both the wills were duly executed by the testator, Mul Chand, 
and thatthe terms thereof are contained in the two "Seen on 

~ the record. 

The main question relates to the construction of the will of "m 
26th July, 1891. 

The defendants’ case, stated briefly, was that Mul Cheng, on "tho 
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Eo true construction of the will, conferred full proprietary rights on his 

1930. three devisees, viz., his two widows, Hukam Devi and Sahib Devi, 

Pandit Shalig Ram 20d his son's widow Lachhmi, in the shares ' devised to fhem, On 

the other hand, the contention of the plaintiffs was to the effect that 

ine on the true construction of the will each of the three aLove-men- 

polos ad tioned ladies was given an estate for life merely and not an absolute 
—. estate, . 

` The determination of this question depends upon the true con- f 

struction of the will of the 26th July, 1891. "The earlier will; viz., 

that of the roth July, 1891, was relied upon for certain purposes, 

i €. g, for the purpose of showing that the testator, when so minded, 
knew how to confer an absolute and a limited interest in his pro- 
perty. For the present, however,itis net necessary to set out in 
detail the terms of the earlier will. 

The translation of the material parts of the will of the 26th July, 
1891, is as follows :— 

“ To-day, rath Sawan 1948, Sant Baba Mool Chand being in full 
possession of his senses, has recorded as follows :— 

“ T (Narinjan Das) have written down from his dictation the 
method of disposal of his estate, his belongings, his ornaments and 
his property to whomeoever it is to be given, l 

“Land Revenue recoverable from the Zemindars in respect of 
Muaf for the last three years (vide the detail given below),” 

- The will then sets outa detailed description of the various pro- 
perties, both movable and immovable. This is followed bya pars 
graph relating to the testator's younger daughter Durgi and her 
mother Sahib, which is as follows :— 7 

*$ Rs, soo:to be kept in deposit for the younger daughter. . One 

: house known as Bawa Sunderwalato be given to younger Mata Sahib 
Devi, who shall realize the rent thereof, as also the interest on, 
Rs. 500, She is the owner during the lifetime of the girl, Other- 
. wise no concern, If she lives in the house, whether at Peshawar 
or Lahore, she will get food expenses. She should maintain herself 
on presents. If she goes to her parents’ house for good, she shall 
receive rent of the house only. Rs, 500 shall be kept (in deposit) if 
it is foùnd to be surplus amount after meeting our expenses, ” 
. The will then recites that a small house has been gifted by. 
the elder Bawa to one Bibi Ləli, and that another house occupied 
* by Narshingh Das aod ShaligRam Chhiber has been given to . 
them, l P : 
. Details of the wvaf are set out, and then comes the important 
* © claude, which is as follows 1— "E 
° ™ 


v. 
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" As regards the détail of shares there’ shall be three equal 
shares, Eldgr Mata, younger Mata, and the wife of Sundar Bawa, 
the three persons are’ -the heirs to whatever is left from the property 
after meeting the expenses, The produce of the swaf shall be 
realised by Narsingh Das, Shalig Ram. "^ , 

The elder Mata was Hukam Devi, the younger was Sahib Devi, 


* and the wife'of Sundar Bawa was Lachhmi, 


e The Subordinate Judge held that Mul Chand by his will had 
bestowed absolute ownership in the residue of his estate on his 
widows and daughter-in-law Lachhmi, * ; 

The Judicial Commissioner held that under the will of the a6th 
Joly, 1891, thé widows and Laclihmi took a limited intereat only, 
Hence this appeal by the defendants, 


The intention of the testator must be gathered from the terms of 
the will, reading it as & whole, and’ not much assistance is .to be 
gathered from the numerous cases which were cited to the Board, 
and in which the terms of the wills under consideration differed from 
the terns of the will in the present appeal, 


It is, however, desirable to observe that at one time it was held 
by some of the Courts in India that, under the -Hindu Law, in the 
case of immovable property given or devised by a husband to his 
wife, the wife had no power to alienate unlass the powsr of alienation 
was conferred upon her in express terms, * 


It has been held by decisions of ne Board that that E 
was not sound, and that— 


u If words were used conferring absolute ownetsbip upon the 
wife, the wife enjoyed the rights of ownership without their being 
conferred by express and additional terms, unless the circumstances 
orthe.context were sufficient to show that such absolute ownership 
was not intended, " 


See Bhaidas Shivdas v. Bai Gwlak(r). Sse also Ramachandra 
Ras v. Ramachandra Rao (1), whereths decision in AMwsamma/ 
Surajmani v. Radi Nath Ojks (3), is referred to and explained, 


In their Lordships’ opinion, the intention of the testator inthis 
case was to confer upon each of his two widows and his daughter-in- 
law Lachbmi full proprietary rights in’ a one-third share of 
the residue of the estate comprisdd in his will of the 26th 
July, 1891." 

e 
(1) (1921) L. R. 49 I. A. 1 (7). (8) (1922) L É. 49 1, A. 129 (135? 
(3) (1907) Le R. 35 1, A. i7. i # 
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Their Lordships have arrived at this conelusion on consideration * 
of all the terms of the will, 

It is material to notice that the testator nominated as his heirs 
not only his two widows, but also his daughter-in-law Lachhmi ; that 
all three were putin the eame category as “heirs,” and that the 
words used in conferring the gift are sufficient to confer ERE rights of 
ownership. * 

The will contained no provision for dealing with the propertigs 
after the deaths of the three devisees, and in their Lordships’ opi- 
nion there is nothing inthe circumstances orin the context to 
indicate that it was the — testator's intention to limit the estate of any 
of the three pariant. to a life estate or to a limited estate similar to & 

tr widow's estate ” under the law of inferitance, 

Their Lordships therefore are unable to adopt the construction 
placed on the will by the learned Judicial Commissioner. 

This decision is sufficient to dispose of the appeal and it is not 
necessary for their Lordships to deal with the further question 
whether there was valid necessity forsome of the transfers by Sahib 
Devi as alleged by the defendants. 

The result is that the appeal must be allowed and the decrees of 
the Judicial Commissioner must: be set aside and the decree of the 
Subordinate Juge, dated the x7th October, 1922, by which the 
plaintiffs’ suit was dismissed, must be restored, 

The plaintiffs must pay the costs of the defendants in this appeal 
and in the Courts in India. 

Their Lordships will humbly advise His Majesty scvordingly. 

, Z. S. L. Polak: Solicitor for the Appellants. 
° Kimber, Bull, Howland, Clappe & Co.: Solicitors for the 
Respondents, 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir George Claus Rankin, Knight, Chis) Justice and- 
Mr. Justice C. C, Ghose. 
BLIZABETH ANNA VANQULIN AND ANOTHER 
. . * x v, 
, THE OFFICIAL TRUSTEE OF BENGAL AND AN /THER.* 


Jurisdiction Originating summons- ChariiaMe esis—lwdian Succession 
Act ( XXXIX «f 1935), Sec. 118 —Dependant’ conditional revocation —~ Finding 
‘fn rem— Question whether certain document te ke admitted te probate, 

The will of the testator, executed ow the sist September, 1929 and who died 
on the sgth November, 1929 loaving ‘nieces him surviving, was admitted to pro» 
bete on the s3rd January, 1930. The will was deposited with the Registrar of 
Assurances in Calcutta. Prlorto this will, a previous will had been executed on 
the. sth March, 1928 and was deposited with the Registrar of Assurances with a 
view to section 118. of the Indian Succession Act—tbere balog certain substantial 
legacies to charity contained therein. At the timo when the probated will was 
deposited, with tho Registrar, the previous will was withdrawn from tho custody 
of the Registrar and was destroyed by the testator, In the later will. there was 
an express clause revoking all former testamentary Instruments. On comparing 
the two wills it would be found that some of the legacies other than legacies to 
charity were different. As regards charitable legacies, certain of them had been 
reduced and certain of them unaltered, The nleces of the testator were tho plain, 
tifs in the originating summons, The plaintifs made ms party the .cxecutor, 
namely, the official Trustee, The plaintiffs! case was that the testator had not mado 
his will in such a Way as to comply with the provisions of section 118 of the Indian. 
Sucgession Act, that isto say, the will at thes timè of his death was not executed 
for a period of twelve months. Tho Official Trdvtes asked the Court's opinion 
whether the bequests to charitable uses wore bad and whether the bequest of tht, 
residue to charitable uses was bad and vald, It was sought upon this originating 


summons to make a case to the effect that, asthe dispositions to religious and, 


charitable objects in the second will were bad under section 118 of the Indian 
Succession Act, the revocation of tha oarller will was dependant conditional revos 
cation, and, therefore, ojfhet that tho charitable bequests in the former will must 
take effect or elso that the whole of the former will must take effect. The learned, 
Judge cime to the conclusio that the will which had been revoked was revoked 
only by a dependant conditional revocation. He took the view that it did not 
very much matter whether the second will was hit by section 118 of the Indian’ 


Succession Act or not because tho. charitable bequests in‘ it did not revoke” 


pro tanio the charitable boquosts made in the first document but, so far as they. 
decreased the gifts to charity made in the first alocument, S did not offend 
agalnat section J18: ` 

* Appeal from Original Decree? No. $3 of 1930, against the decree of Mr. 
Jestice Lart-Willlaizs, 10° Origin Sult ^ No, » 189. of ifto, dated the amd 
April, 1939. p 
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Held, that the learned Judge had 22 Judsdicton ta the originatiog summons , 
to entertain or decide the question. 


"The question what $as the man’s will wasa question to be decided in the 
testamentary jurisdiction of tho Court. It was a matter In respoct of which the 
ultimate finding of the Court was a finding 1» rem binding the whole world. 


The learned Judge ordéred that ,'* The executors should apply tof probate of 
both documents, and the second document should be treated as a codicil to tha, 
first, If the first document has been destroyed, probate of a copy will be 
granted ” | i AE ° 


Held, that it was wrong to decide the quostlon whether a certalo document 
should be admitted to probate upbn an originating summons and then to declare 
that the executor was entitled to apply to the Probate Court. That was a matter 
for tho Probate Court It was not until the Probate Court had decided the matter 
finally thar it was given to any one to kaow what the dispositions made by tho 
testator were. i 


Appeal by the Plaintiffs, 


The plaintiffs took out an aia summons, asking Court's 
opinion whether the bequests to charitable uses were bad and. 
whether tho bequest of the residue to .charitable uses was bad: 
and void. 


_ The material facts appear from the following judgment of 


Lort-Williams, J. :— On the sth March 1928 the deceased. 
made a will, by which fazer alia he made certain bequests to charity, 
It was duly registered” and deposited with the Registrar of Assur- 

ances in Calcutta, - 


On the 3rd September 1929 he produced to his solicitor a copy 
of this will in which he had made certain alterations and asked him 
to engrossa fresh will in accordance therewith. The solicitor’ 
suggested that he might execute a codicil to his will instead of a 
fresh will but the testator preferred that a fresh will should be. 
made. . » 

On the arst September 1929 the deceased executed the new will, 
revoking “all my former testamentary documents ", which was duly 
registered and deposited, the former will being delivered: up 
to him, 


It was never present to.the mind of his solicitor, that the revo- 
cation might affect the validity of the'aforesaid charitable disposi- 
tions, and he verily believes that such a possibility was never prosent 
to the mind of the testator, 


" The alterationg effected by the second will in ens provisions of 
the first will QUNUP fis follows :— 


VoL. LII.) -  HIOH COURT, "am 


First Wiur. SECOND WILL ° Crin, 
Paragraphs, Personal Legacies, s i : 1930 
2&3 A : wos Unaltered, Elizabeth Anna 
4(2) & (b) vs Unaltered, Vesgulle 

' (c): To the gon of the said Mrs, : Tha Oficial Trustee 
nnie Gregory Ri, 4,000, Increased to Rs, 5,000 of Bengal: 
-(d) " To Miss Irene Apcar Rs, 2,000" Increased to Rs, 3,000 Lert Williams, Y. 
(e) & (f) ^ .. Unaltered. E 
(g)"To Mrs, C, A, Wentbraile Rs, 2,500" Reduced to Rs, 1,250 
(b) we Unaltered, 
(i) " To P, H. Masson Rs. 2,000 Jj Increased to Rs, 2,500 
(j) " To each of the two sons of Mrs. ! 
Horsfall, Rs, 2000 è -> Struck out. 
(k) “ To each of the two daughters of ‘ 
‘my niece Mrs. Florence Rocca. 
Rs, 2,000 . Struck out, 
(1) “To my great grand niece, the 
daughter of Captain Barnes: Ba, 3,000 Struck out, 
(m) ... Unaltered. 
(n) " To Peter Vanqulin. Rs, 2,000 Increased to Rs, 3,000 
(o) " To Mrs, Vera Leevett Yates. 
_ Rs. 5,000 Struck out, 
(p " To Khansami Rs, 600 and ` 
pension. * Reduced to Rs, 400 & 
Pension. 
vee .. Added here Ra. 300. 
and pension of Rg, ro 
i per month to bearers 
SETTLED Lgegacits, 
Added here Rs. 15,000 
In trust for Mrs, V. 
L. Yates for life with 1 
remainder to her chil- 
dren T 
s. (a) Bs. 10,000 upon trust for Mra, 
Sapphira Stephen for life—with ° 
remainder to children, x Unaltered. s 
(b) Rs. 30,000 in trust for Mrs. 
. Florence Rocca for the with .* 
remainder .to her two daughters Je 
Yor life remainder to their children i : EP S 
absolutely, ©- . Remainders diverted, * ° 
P . 
e . 
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(c) Rs, 25,000 upon trust for Mrs, —- A 
D, Wills for life with remainder 


to children. Increased to Rs, 30,060 ^ 


(a) Rs, 10,000 in trust for Lorna A 
Wills, : -Reduced to Rs. 5,000 
(e) Rs. 10,002. intru.t for Yolanthe ', 


Wills, Reduced tq Rs. 5,000 , : 


(f) Rs. 10,000 in trust for Leila 


Wills, i Reduced to Ra, 5,000* 


(g) Rs. 15,000 in trust for Dudley 
Vanqulin for life with remainder ] 
to children, Unaltered, 
(hb) Rs, 40,000 in trust for Elwagd 
Apear for life with remainder to M 
children, Increased to Rs, 40,000 
(i) Rs. 25,000 in trust for Alick 
Apcar for life with remainder to 


children, Increased to Rs. 39,000 
CHARITABLE LEGACIES, 
6, (a) Rs. 50,000, Reduced to Rs, 45,000 
(b) .. Unaltered. 
(c) «» Unaltered. 
(d) Rs, 35,009 Reduced to Rs, 20,000 
(e) Rs. 10,090 , Reduced to Rs, 15,000 
7, Residuary Bequest, Unaltered. — 


The testator died on the a9g*h November 1929. 

Section 118 of the Succession Act 1925 is as follows :— 

* No man having a nephew or niece or any nearer relative shall 
have power to bequeath any property to religious or.charitable uses, 
except by a will executed not less than twelve months before his 
déath, and deposited within six months from its execution in some 
place provided by law for the safe custody of the willa of living 
persons, ? 


The testator left nieces him surviving, who are the plaintiffs on 
this originating summons. Consequently, if the first "will was 
revoked, the aforesaid charitable bequests are invalid. 

, The question therefore which I have to decide is, whether the 
first will was revoked either wholly or partially by the testator. 

This will depend upon whether the doctrine of dependant rela- 
tive revocation can be and ought to be applied in the circumstances 
of this case, The doctrine is stated in Ttfeobold on Wills——Eighth 
e Edition at p. 46 as Disi namely, ‘ A revocation: made with a 


. —- 
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* view of making ... seme other disposition will only take ‘effect if 
such other disposition is effectually made” .., The leading 
authorities for this proposition are Onions v. Tyrer (1) and Axparts 
dlchester (2), which have been followed in a large number of cases, 
such am lm the Goods of Irvine (3); Gentry’s case (4) ; Dancer v. 
Crabb (5); Dizon v. The Solicitor to the Treasury (6) ; Irvin 
deceased (7) and Powell v. Powisll (8). 


*' In the last case Sir James Wilde, afterwards Lord Penzince, 
stated the doctrine in these words, '' Unless it be done ‘animus 
revocandi ' it is no revocation— what» then if the-act of destruction 
be done with the sole intention of setting up and establishing some 
‘other testamentary paper, for which the destruction of the paper in 
question was only designed to make way? Itiscleir that in such 
case the ‘Animo revocandi’ had only a conditional existence, 
the condition being the validity of the paper intended to be 
substituted. " 


In Theobold it is said that “the point in these cases is not that a 
Yevoked will is set up again, if a subsequent disposition is ineffectual, 
but that the original will is not itself intended to be revoked, unless 
or until an effectual disposition of the property is made. " 

In all these cases the willintended to be substituted was never 


made ot was not in existence, or was otherwise wholly ineffectual. 

But upon the same principle, it has beer held in a number of 
cases that when the amount of a bequest bas been obliterated after 
the execution of a wil, anda different, even though it may bea 
*maller, amount has been written over or interlineated, the substi- 
‘tuted bequest being incapable of taking effect, the original bequest 
remains, the’ inference being that it was the testator's intention to 
revoke the original bequest only ` if the substituted bequest” was 
effectually made, Brooke v, Ken! (9). 


The facts inthe care of .Sí&riom v. Whelloch (10) were as 
follows :—The testator had left certain bequests to grand-children 
on attaining the age of twenty-one years, He has desired to fix the 
age at twénty-five years, but his solicitor had pointed out that meh 
bequests would be vids 


(1) (1310) $ Vern, 742. 4, (1803) 7 Von 379 5 6 R. R. 138. 
(3) (1919 3 LR. 485. (4) (1873) L. R, 3 P, & D. 80, 

(5) (1893) L, R. 3 P. & D, 98. (6) [1905] P. 43... , 

(7,55 T. La Re 41, (8) (1866) Ie R. 1 P. & D. 2094. 


.'(9) (1849) 3 Mog. P, C. 334 (10) (1883), 31 W, R: 382, 
P 
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Nevertheless, after the exscution of thegwill, the testator had 
altered the word ‘one’ in each bequest, to the word ‘five’ — 
Hannen P. held that the doctrine of dependant relative revocation 
was applicable, because the testator must have made the alteration 
with-the idea that, it would alter the age of receiving the Jegacies 
from twenty-one to twenty-five, and that it could not be supposed 
that if he had believed that his intention conld not be earried out, 
he would have made the alteration at all—Probate was granted with 
the original word “ one ” substituted for the word “ five”, * 


_In Za the Goods of M’ Cabe (1) the testator after execution had 
entirely erased the name of a legitee and had substituted another 
name—it was held that the Court will receive evidence to-show 
what the original name was and restore "it to the probate if satisfied 
that the testator only revoked the firat bequest on the supposition 
that he had effectually substituted a new legatee, 

In Gastrel! v. Smith (2) the testator similarly, had substituted 
the name of one trustee. It was held that his intent appearing to be 
only to revoke by substitution, and the substitution being ineffec- 
tual, it should not operate asa revocation, or at most only asa 
revocation gro 215/o as to the trustee whose name was obliterated, 

. The object of the rule is to ensure that so far gs may be possible, 
the testator's intention shall prevail it will not be applied therefore, 
if his intention would ‘be defeated by westorig the original 
words. In re Yurime (1). 

` A further principle to be considered in the present caso is that 
where there are several testamentary instruments which are not 
inconsistent, or only partly inconsistent, they will tegether be con- 
sidered the will of the testator. Zw the Goods of Budd (4) ; Birks v. 
Birks (5) ; Reeves v. Reeves (6) ; Townsend v, Leore (1). 

The principle is stated thus by Sir Jamas Wilde, afterwards Lord 
Penzance, i in Lemage v. Goodban (8). 

The. will of a man is the aggregate of his testamentary mer 
#0 far as they are manifested in writing, duly executed oop will may 
fonsist of several ‘independent papers. Redundancy or repetition 
in such independent papers, will no more necessarily vitiate any of 
them, than similar defects if appearing on the face of a single docu- 


ment ... Lou dr CREE .. « is tho sole guide and 


(1) (1873) L. R, 3 P, & D. 94 (3) (1803) 4 East, 419. 

(3) (1924) 40 T. L. R. so3. (4) (1863) 5 Swe & Tr. 196, 

(9) (1865)4 Sw. X Trf3. - (6) [1909] 3 I- R. m. `a 

(7) [1905] Re D aoe (8) (1866) L. R, 3 P. & D. 57 (6a). 


° 


Sa mY, ; : m 
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U ‘Gontrol, But the * intention ? to be sought and discovered, relates — . Cm, 
v to the disposition of the testator's property, and not to the form of 1930 
his will, What dispositions did he intend ?—not which or what  giateth Anna 
number, of papers did he desire or expect to be admitted to Vanqudiin 


probate—is the true question—and so this Court has been in the the Official Trustee 
habitof'sdmitting to probate, such, and as many papers (all properly of Bengal: 

e executed), gs are necessary to effect the testator’s full wishes, and of Leri- Williams, Y. 
solving the question of revocation, by considering not what papers EE 
Rave been apparently superseded by the act of executing others, but 
what dispositions it can be collected from the language of all papers 
that the testator designed to revoke or to retain. And he quotes 
with approval the statement in Mr, Justice Williams’ book on Exe- 
cutors, “if a subsequent testamentary paper be partly inconsistent . 
with ona of an earlier date, then such latter instrument will revoke 
the former, as to those parts only, where they are inconsistent, " 

In In the Goods of Hartley (1) the testator had made two wills— 
Held by Sir James Hannen, President, that the second will was in 
the nature of acodicll, and probate decreed of both papers as 
together constituting the wills of the deceased. 

In Jn the Goods of Petckell, (2) and Im the Goods of Griffith (3) 
both documents were admitted to probate as together contain- 
ing the Will of the deceased. 

It will be observed that in none of the cases to which I have 

_ referred are the facts very similar to those*in the present case 

= —the most striking difference being that in none of them was the. 
substitution even partly effectual, In the present case the second 
Will amounts to an effectual disposition of part only of the testator’s 
estate, The charitable bequests in it fail by reason of the prowi- 
sions of section 118, and fall into the gift of the residue—which 
also fails for the same reason—leaving an intestacy. 

Nevertheless in my opinion the principles to which I have 
referred can and ought to be extended and applied to the circum- ` 
stances of this case, 

It appears to me clear beyond any doubt that the testator re- 
voked his ohsritáble bequests in the first Will only with the view 
in making similar bequests in the second Will, which he tbolght 
would be effectual. His premature and unexpected death made- 


them invalid. Consequently, by on of the doctrine of depen . e 
dant relative revocation, the charitable bequests in the first Will "C i 
woro not revoked. : D 7 7 

(1) [1899] P. 40 ; 68 L, J. P. 16. (2) (1874) b. R. 3 P. & D. 1334 e — 

(3) (1872) L. R. » P, & D, 457. = , . ‘ 

" á t . - pt e. 
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Bat the remainder of the bequests in the first Will were re- 
voked, because the substituted bequests in tLe second Will were 
effectual, 

The proper way to deal with the matter, therefore, and 


The Official Trustee the only way which will carry out the intentions of the testator, 


of Bengal. 


is to declare that the two testamentary dispositions together con- 


Lort Wiliams, J. tain the will of the testator. The exscutors should. apply for 


— 


Pa July, 15. 
—— o 
e 


probate of both documents, and the second document should be 
treated as a codicil to the first. If the first document hes been 
destroyed, probate of a copy will be granted. 

The charitabls bequests in the second dccument, so far as 
they make gifts to charity are ineffectual, and therefore do not 
revoke gro fanto the charitable beqfests made in the first 
document, but so far as they decrease the gifts to charity made 
inthe first document, they do not offend against section 1128, 
and therefore are effectual 7o tanto, and have the effect of redu- 


cing the original charitible gifts to the extent indicated in the’ 


second document. 


The bequests other than charitable in the second document 
are effectual, and therefore revoke the bequests other than chari- 
table in the first document, 

In the result therefore the estate will bs administered accor- 
ding to the directions contained in the second document. 

The effect of this decision will not be to disregard the provi- 
sions of section 118 beciuse it is clear that that section is not, 
and was not intended to apply to circumstances such as bave 
arisen in this case, the evil against which that section was direc- 
ted, namely, ' death-bed bequests to religious or charitable uses, 
by persons having near relations not bsing present. 

The costs ofall parties agofa hearing will be paid out of 
the estate. The official Trustee's costs will be allowed as bet- 
ween attorney and client, Certificate for Counsel, 

Against this decision, the plaintiffs appealed, 

Messrs. N. N. Sircar (Adoocate-General) and A. C, Batra for 
the Appellants. l : 


.*. Mr, Westmacott for the Official Trastee, 


Mr. W. W. K. Pag for the other Respondent. 

The following judgments Were delivered : 

Rankif, C. J :—In this case, it appears that the testator’s will 
was admitted to probate on the a3rd January 1930—~-he having died 
oh the sgth November 1929. It further appears that, prior to the 
will in quemtigp, a previous will had been executed by the testator 


. 
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and had been deposited with the Registrar of Assurances in Calcutta 


with a view, to section 118 of the Indian Succession Act—there 
being certain substantial legacies to charity contained therein. In 


' like manner, the will whith was admitted to probate was deposited 


with the Registrar of Assurances and it appsars that, at the time it 
was made and deposited, the previous will was withdrawn from the 
custody ofthe Registrar. It further appears that the previous 
yill was destroyed by the testator. In the later will, there is an 
express’ clause revoking all former testamentary instruments, 
Some of the legacies othe: than legaciqs to charity are different if 
one compares the two wills, We find, for example, in the 
second wil, that certain legacies remain unaltered and certain 
legacies have been increased, As regards charitable legacies, certain 
of them hyve been reduced and certain of them remain unaltered, 
The testator, according to the case of the applicants before the 
learned Judge, had not made his willin such a 'way as to comply with 
the provisions of section 118 of the Indian Succession Act, that is to 
say, the will at the time of his death had not been executed for a 
period of twelve months, In that view, the applicants took out an 
originating summons and chey made asa party the executor, namely, 
the official Trustee and they asked the Court's opinion whether the 
bequests to charitable uses were bad and whether the bequest of the 
residue to charitable uses was bad and void. On that, it appears 
that the Official Trustee appeared before the Court and, although 
the Probate Court has granted probate of the last will only as being 
the true testamentary disposition of: the testator, it is sought upon 
this originating summons to make a case to the effect that, as the 
dispositions to religious and charitable objects in the second will 
were bad under section 113 of the Succession Act, the revocation 
of the earlier will was depeadant conditional revocation and, there- 
fore, either that the charitable beenrests in the former will must 
take effect or else that the whole of the former will must take 
effect, I have not been able to ascertain exactly what the 
contention was. The learned Judge on this originating summons 
entered idto the question whether this will which had been admit- 
ted to probate was the man’s will or not or whether it together" with 
something else was the man’s will he came to the conclusion 
that the -will which had been ee was revoked only bya 
dependant conditional revocation and he applied the consequences 
of that finding to the gircumtances of the case. So far as I can 
make out, he took the view that it did not every much matter 
whether the second will was hit by section 11$ of the Successton 
-— 
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Act or not because he said that the charitable bequests in it did 
not revoke Zzo tanto the charitable bequests made in the first doca- 
ment but, so far as they decreased the gifts to charity made in the 
first document, they did not offend against section 118. Now, before 
us some considerable discussion has taken place upon the question 
whether the learned Judge was really right in the circumstances of 
this case, haviag regard to the fact that there was an express clause 
of revocation, in applying the doctrine at all. and as to whether the 
learned Judge succeeded in drawing the right consequence even 
supposing tha: the doctrine hed to bs applied. It is quite certain 
that the learned Judge himself appreciated that he was applying 
the doctrine in ciicumstances in which it had never been applied 
before eo far as the authorities go. Buta question which seems to 
us to be of very considerable importance is the question whether 
the learned judge on an originating summons had any right to 
entertain or decide this question, I am clearly of opinion that 
he had none. The question what is the man’s will is a question 
to be decided in the testamentary jurisdiction of the Court just as 
in England it is to be decided in the Probdte Division of the. High 
Court. It is not a question that can be decided incidentally 
according as the dispute between the parties happens to arise in the 
Small Cause Court in Calcutta or the Munsiffs Court in Bhagalpur 
or somewhere elte, It has to be dealt with as a matter in respect 
of which the ultimate finding of the Court is a finding in vem 
binding the whole world. When you know what a man’s will is, 
there is plenty of time to begin fo construe it, In the present case, 
the applicants very naturally assumed that the Official Trustee agreed 
that the will which he propounded and which the Court accepted 
was the will of the testator and took out an originating summons 
asking certain questions under that. For reasons which I do not 
at all appreciate, instead of leaving it to the charities concerned 
the Official Trustee took upon himself to contest the case 
made by the residuary legatees. Why he should have done that, 
Ido not know, The charities, so far as I can see, have not even 
been served with the summons in this case. The order of the learn- 
ed Judge is this: “ It is dec lared that the two testamentary disposi- 
tions dated respectively thd fifth day of March one thousand 
nine hundred and twenty eigb} and the twenty first day of Septem- 
ber one thousand nine hundred and twenty nine mentioned in the 
affidavit of Clement Charles Evennett together contain the will of 
Johannes Appcar deceased and that the pajd second testamentary 
document sould be treated asa Codicil to the sdid first testamen- 


Vou, LIL] ' | HIGH COURT, 


` tary dccument," If ea Judge on an originating summons 
can do that, I suppose any other Judge can do the like in 
any other “case. Probate practice and machinery break 
down ‘altogether. The order then goes on to my: “It is 
further declared that the charitable bequests contained in the 
said first testamentary document were not revoked by the 
* gaid agond * testamentary document but that the amounts thereof 
were reduced to the extent indicated in the said second testamen- 
tary document. } And it is further declared that the bequests con- 
tained in the sail first testamentary, document other than the 
charitable bequests were revoked by the said second testamentary 
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document.” Then it is ordered that “ the Official Trustee of Ben- © 


gal is entitled to apply for probate of the said first testamentary 
document and the said second testamentary document or to apply 
for probate of a copy thereof." It seems to me that that it must be 
wrong to decide the question whether a certain document should be 


admitted to probate upon an originating summons and then to' 


declare that the executor is entitled to apply to the Probate Court, 
This is a matter for the Probate Court which may well take a very 
different view. It is not until the Probate Court has decided the 
matter finally that it is given to any one to know what the disposi- 
tions made by the testator are. I understand that the Official 
Trustee is making an application to the Probate Court to get pro- 
bate of the first will as well aa of the secénd, I do not desire to 
gay anything to stop it, But it must be clearly understood that he 
is doing that on his own responsibility, In my judgment, thé 
whole order of the learned Judge should be set aside and the case 
must be sent back to the Original Side to be dealt with agnin, 
provided always that it is 1ot to be dealt with until the result 
has been achieved in any application that is being made to the 
Probate Court as regards the first testamentary document, When 
that matter has been settled ore way or another, no doubt this 
matter will come again to some learned Judge to be dealt with. 
It will be in the discretion , however, of the learned Judge of the 
Original Stde to limit a time within which he will proceed with the 
application, if the applica tion before the Probate Court is ünduly 
delayed. E 

The question remains then who to do with the costs of the 
.appellants the original app licantd before the learned Judge. I 
have the greatest difficulty in making up my mind that it is not our 
duty to make the Official Trustee pay those costs personally in this 
cago.” It is quite clear that the costs haye all been thrown awaẸ in 
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this very simpla matter. I am of opinion, that the costs of the 
applicants beiore the learned Judge and before us must be paid out 
of the estate, So also the costs of the Official Trustee and of the 
defendant respondent Mri, Ainsley. There are some other 
reserved costs which will follow the same order, 

C. C. Ghosa, J: I agree, 

Kar, Afekti & Co: Attorneys for the Appellants, * — 

Morgan & Co, Leske & Hinds ; Attorneys for the Respondents. 


* 
A. T. M, - Case remanded, 
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APPELLATE CIVIL. 


Before Mr. Justice S. IV. Guha and Mr, Justice M. C, Ghose, 
SIR BEJOY CHAND MAHATAB 


vU. 
MUHAMMAD YASIN AND OTHERS,* 
. 


Bjecimeni — Lease — Kabuliyat, consiructlon ef—Bukurari lrase~—Fizity of reni — 
Lease, if permanent — The terms ‘Sarkar’ and ‘Husosral? iu different portions 
of the Kabuliyat, stynificanct of—Term of re-eniry—Cooenant rum. 
ning with the [snd—Contraci as to reentry, if repugmant te the lease— 
Wecessity fer khas possession. 


The material portions of a Kabullyat executed by one Panjab Lal Babn 
in favour of Maharaja Mahatab Chand Bahadur of Burdwan ran as follows : 
“I have remained in pozsession by takiny lease in the benamiof Sreenath Sen 
and paying Rs. 4-3 annas as the annual rent; now giving increase of 8 annas 
per year onthe mid rent, that is, at tho Jama of Rs. 5$ per year, and In 
consideration of Ra s and on condition that if the Sarker requires it, I 
shall give up the building and trees which Dat my own expente, may make 
(or grow), on taking the proper value at the market price at the timo sse sse seese 
aege e ee On the above conditions I applied for a Mwkwrari lease and my prayer 
Being granted, I being prosent, sig& the Mekurari Seharbund on tho soth Jaistha 
and deposit the consideration sop of Ra. 5... scu» In case 


* Appeal from Appellate Decree No. 1411 of 1929, against the doeroe of Babu 
Kunja Bihary Ballav, Subordinate Judge of Burdwanydatod the 16th February, 
1929, teversing the decrge of Babu Khagondra Nath PHA Munsiff, ret Court, 
Burdwan, dated the 29th March, 1936, 

wm 


e 


T 


Vor, L11.] HIÓH COURT, 


a of there being any necessity for kmaserali to resume possession of the land 
demised, I shall relinquish ij on getting the market price of building and trees 
sv ive and I shal] get back the consideration money without any interest” ; 

Held, that upon the true construction of the terms of the Kabuliyat the 
lease was not a permanent one but was a lease on a fixed rent, with a covenant 
for re-entry by the lessor, In case of there being any necessity for the lessor to 
Tesume poxsesalon of the property demised. That the intention of the parties 

ehad been cles«ly expressed in the Kabuliyat, the terms of which were unambi- 
gnons, ax tho acts of parties could not ba Invoked in ald of the trme construo- 
tion of the document, that the word ‘mokurad? used twice in the Kabullyat which 
was accepted by tho lessor, on payment of Ra. $ only as consideration or Selaml 
indicated that there was to bea fixity, so far as tho rent settled was concerned, 
that permasancy In the tenuro was not Intended by the parties to the contract; 
that the covenant relating to resymption of possession of the ‘property demised, 
for the requirement of the lessor, Meant the requirement of the Burdwan Raj at 
two different places by two different expressions, '' Sarka:i" and ‘ Huzoorali?. 

Held, further, that the contract as to reentry was blading, as between the 
lessor and lessoe and thelr successors In intereat ; that it was a covenant running 
with the land contained in a lease which was in its very inception precarious in its 
nature, that this contract was not repugaant to the loase, that the plaintiff was 
entitled to get khas possession, the necessity for which had been made out. 

Appeal by’ the plaintiff, 
Suit for ejectment, 
The material facts will appear from the judgment, 


Dr. Sarat Chandra Basak and Mr, Sarat Kumar Mitter (or the 
Appellant, ° 


Messrs, Amartndranath Bose and A, S. M, Akram for the 
Respondents, 

C. A, Y. 

The judgments of the Court were as follows : 

Guha, J :—The rights of the parties who are interested in the 
result of the litigation leading up to the present appeal are 
to be determined principally upon the terms and conditions of & 
lease granted by Maharaja Mahatab Chand Bahadur of Burdwan, 
to one Panjab Lal Babu, on the a3rd Assar ra7: BS, The 
Kabuliat ‘executed by the leseee to far as it is relevant for the pur- 
pores of the pretent case is to the effect following : : 


* I have remained in possession by taking lease in the benarfi 
of Sreenath Sen and paying Rs, 4-8 aÑnas as the annual rent ; now 
giving inerease of 8 annas per year on the said rent, that is, at the 
jama of Rs, 5 per year, ang in consideration of Rs.5, and on. con- 
dition that if the Sarkar requires it, I shall gwe up the builging 

and trees which I at my own expense may itaka (af row), on 
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taking the proper value at the market price at the time jo... g 
eiaa ^ On the above conditions I applied for a mokarari lease, 
and my prayer being granted, I being present, sign the makaruri 
Ssharbund on the 30th Jaisthe, and deposit the consideration 
money of Rs. 5 ...... In case of there being any necessity for 
Áusoeraii to resume possession of the land demised, I shfll relin- 
quish it, on getting the market price of the building and trees ...... 
and I shall get back the consideration money without any inf@rest.” , 

The sonof the executant of this lease sold the pmpertics . 
covered by the same to the defendant No, 3 in the suit, out of which. . 
this appeal has arisen, and ‘the defendants Nos. rand 2 are the ` 
purchasera of the same fromthe defendant No, 3, The. defendant 
No, 4 in the suit, the grandson of Panjab Lal Babu, the executant | 
of the Kabuliyat mentioned above, The defendants Nos, 5 to 7 are: 
sub-lesaees of portions of the leasehold properties, The case of l 
the- plaintiff Maharajadhiraj Dahadur Bejoy Chand Mahatab of 
Burdwan, ss stated in the plaint, and so far as it is relevant”, 
lor the purposes -of this appeal, was that under the terms 
of the Kabuliat, he was entitled to ejectthe defendants, for the’, 
reason that an Ayurvedic dispensary which was founded in the build- 
ing standing on the lands in suit, under the patronage of the Burd- 
wan Raj, might, by the acts of the defendant in the suit, ceases to 
exist in the building. The defendants Nos. 1,2 avd 3 resisted the 
plaintiff's claim in suit, it was asserted by the contesting defendants, 
that the plaintiff could not, under the terms of the Kabuliyat, eject 
them and get khas possession of the properties in suit. 


The case sought to be made at the hearing of the case before 
the trial Court, has been very clearly stated in the judgment of.the 
Munsiff. The defendants contonded that the covenant relating to 
determination of the lease and khas possession as contajfed in the 
lease was a personal covenant and did not run with the land ; that 
the lease was a permanent lease, and a covenant like the one 
sought to the enforced in this case, offended the rule of perpetuities, 
&nd wastherefore void ;and lastly that the plaintiff was unnble 
to make out the necessity for khas possession, for whicM alone the 
lease«could be determined, and khas possession obtained by the 
phintifiy under the terms of the lease, With reference to the last 
point mentioned above, the ts below have concurrently held, 
that the necessity for khas rs has been made out, The 
Courts below have however differed in their decisions ln regard 
to the other two questions meritioned above, The Court of "cst 
instance held that the lease .granted to Panjab Lal Babu wat 

ge : ; 


e 
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not & permanent one, though the rent was fixed for all tithe, Cmm 
"The trial Court further held that the covenant relating: to resump- "1939. 


tion of possession for the requirement of the landlord was not & “sir Bejoy Gast 
personal covenant, but was one running with the land. Io this  — Mdbetfb’ . 
view of the case the plaintifs claim in suit was allowed by the ETENI Yasitr. 
7 Court of first instance, and a decree was pasied in his favour in thé Guba, $. 
"terms ibentioned in the concluding portion of its judgment, On — 
_ Bppeal by the defendant No. s, the Court of appeal below, has 
reversed the decision of the trial Court, on the material points 
-arising for consideration in the case: The learned Subordinate 
Judge, in the Court of appeal below, has held that the lease granted 
to Panjab Lal Babu was a permanent mokarari lease ; that the 
covenant relating to determination of the lease and khas possession . 
wasa personal covenant, and after the demise of Maharaja Mabatab 
Chand Bahadur, the grantot of the lease, the covenant has no force, 
‘The learned Subordinate Judge has also coms to ‘the decision 
that in the supposition that the covenant as to khas possession ‘was 
-one running with the land, it was “a bad covenant under the rule 
of perpetuities.” As against the decision and decree which merely 
diretts defendants Nos, 1, a and 3 to pay rent to the plaintiff for“ 
* certain period, in accordance with the terms of the Kabuliat under 
which the defendants-are in possession of the properties in suit, 
the present appeal has been taken, and the decision of the Court 
of appeal below has been assailed as erroneous and uosustainable, 

The most important, and indeed the vital question, 
involved in the appeal, is whether the lease granted by 
Maharaja Mahatab Chand Bahadur to Panjab Lal Babu in rar 
B.S, was n permanent lease or a nonpermanent one, The 
‘material portions of the Kabuliat executed by Panjab Lal Babu 
in fayour of Maharaja Mahatab Bahadur has been set out above, 
and on a careful examination of the terms of the document which 1 
do notappear to bs ambiguous in any way, the conclusion is 
irresistible that the lease is not a permanent one: the word 
mokarari used twics in the Kabuliat, which was -accepted by the 
lessor, on payment of Rs, s only as consideration or selami, fndi- 
cates that there was to be a fixity, inf the rent settled was con-e 


cerned. There is not the least indicatiog anywhere in the document, 

that permanency in the tenure was intended by the ‘parties to the . 
contract, The tenancy created was one to'bs held at-a fixed -rate 
of rent ; there was to be ne variation in rent, No other sort of . ~ 
permanency could bs inferred from the clear and definite terms tf * 
the'Kabuliat relating to the tenancy, which could bg determined, o 
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and Kbas possession taken by the lessor, in tase of thera being any 
necessity for the lessor for resuming possession of the property 
demised, The learned Subordinate Judge, in the Court of appeal 
below, has adopted a rule of construction which cannot apply toa 
case like the pressnt, where the document is definite, clear, and 
unambiguous in its terms, Regard being hai tothe terms of the 
Kabuliat in this case, where the intention has bsan clearly ggpress- ° 
ed, the acts of parties cannot bs invoked in aid of its true construa- 
tion, The Court below has noticed that in the lease itself there was 
no word to indicate that it was heritable or transferable, it has also 
observed that the word Mokarari denotes fixity of rent only ; still it 
has, upon the evidence relating to acts pf parties, and from the fact 
of long possession, inferred that the parties tothe lease intended 
the same tobe permanent, inspite of the clear covenant in the 
Kabuliat that any structure raised or trees grown by the lessee on 
the land were to be removed whenever the lessor wanted to take 
possession on account of the lessor’s requirement, 


- We bave no hesitation 1n coming to the conclusion, on the Kabu- 
liat itself, that the lease granted by Meharaja Mahatab Chand Baha- 
-dur to Panjab Lal Babu was not a permanent lease, bit was a lease 
on a fixed rent, with a covenant for re-entry by the lessor, in case of 
there being any necessity for the lessor to resums are of the 
property demised, o 
The question next in importance which histo b» considered in 
this appeal is whether the covenant relating to resuming possession 
ofthe property for the lessor'. requirement, and taking Kifas 
pessession of the same, was a mere personal covenant, the benefit of 
which could be taken by the original lessor Maharaja Mahatab 
Chand Bahadur only. Here also the document before us speaks for 
itself, and without any ambiguity. The terms of the Kabuliat 
enables us to ascertain the intention of the parties, and that inten- 
tion was not that the covenant was in favour of the original grantor 
personally, Weare unable to accept the visw taken by the Court- 
of appeal below that the expression “ Huzoorali " uaed in the 
KaUulint “ meant Maharaja ` Mahatab Chand only? Ona plain 
«reading of the document aga whole, it appears to be clear that the 
Covenant relating to dbi of possession of the property 
demised, for the requirement Of the lessor, mant the requirement 
of the Burdwan Raj, referred to in the document, at two difforent 
places, by two different expressions “ Sarkar ” and “ Huzoorali me 
If was &covenant running with the land, in a lease witich was 
precarious tng nafure, and as such enforceable by the plaintiff in 


* 
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» the present cage, when upon the terms of the Kabuliat, and also 
upon the findings arrived at by the Courts below, sufficient necessity 
for resuming’ possession or obtaining Khas possession of the property 
by the Burdwan Raj, has been established, Some argument was 
advanced on this part of the case by the learned Advocate for the 
respondents, on the footing that a distinction must bs drawn between 

the recitals contained in the Kabuliat in question, and the operative. 
part of ‘the same, in view of the position that the word “Sarkar” 
occurs im one part of the document, and the cxpression "Huzoorali" 
occurs in another place, It is only necessary to state that the docu- 
ment has to be read and interpreted as a whole, and it is impossible, 
on the document as it stands, to give it such a forced construction as 
has been given to it by the Gourt of appeal below, and as has been 
contended for on behalf of the respondents in this Court. The appli- 
cation for obtaining a settlement was made on the condition that 
the grantee shall give up the property if the grantor (referred to as 
the " Sarkar”) required the same, andthe grant was made on 
condition that the lessee shall relinquish postession of the property 
demised, according to the requirements of the grantor, referred to as 


" Huxzoorali " inthe later pırt of the Kabulist, The relinquish- , 


ment mentioned in the document, at three places, was to be accord- 
ingto the requirement of the Burdwan Raj of which Maharaja 
' Mahatab Chand Bahadur was in possession, at the time of the lease 
granted to Panjab Lal Babu, in the year 12718, S. 


In the view we have taken of the rights of the parties under the 
lease, it is wholly unnecessary, and it would serve no useful purpose 
by our enteriog into a discussion of an academical nature, relating 
tothe question argued before us on behalf of the respondents, ein 
support of the position indicated by the Court of appeal below, that 
the.covenant relating to the lessor's right to get Khas possession of 
the property according tothe requirement ‘of the lessor, on the 
footing that the lease in question wasa permanent one, was void 
under the rule of perpstuities, The grant in the case before us was, 
in our judgment, a precarious, and not a permanent one ; there was 
a condition’ attached to the grant, by virtue of- which the lessor 
could re-enter. The contract as to re-entry was binding, as between 
the lessor and the leases and their suqeessors-in-interest ; it was se 

covenant running with the land, contgined in a lease which was in 

ity very inception precerious in its No question of offending 

against the rule regarding perpetuity, could therefore arise in a case 

of the permanent nature, “If may be mentioned that even if we were 

tọ hold in agreem»nt with the vjow taken by the idus of . ^Ppesl 
am 
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below, that the leass in question was a permanent one, it is not 
possible to find any principle or authority in support of the propo- 
sition which has fouid favour with the Court below, and which has 
been urged before us, that a covenant running with the land, relat- 
ing to the right of the lessor to re-enter, or the condition imposed k 
upon-the lessee to surrender or relinquish the property denfised, as 
contained in the Kabuliat under consideration in this case, offended , 
against the rule of perpetuity. Tho authorities upon which rdliance, 
has been placed in this behalf by the learned Advocate «for thd 
appellants, do not, in our opinion, support auch a proposition, 

“It appears to us that the decision arrived at by th» Court of first. 
instance in the cass before us must be affirmed, i E 

The result is that the appeal by theeplaintiff, in the suit out of 
which it has arisen, is allowed. The decision and decree passed by. 
the Court of appeal below are set aside; and the decree passed by 
the trial Court is restored, with this modification gnly in that decreas. 
that the defendants will be entitled to remova the materials of. tha, 
building on the property in the suit, within two months from the 
date of the decree of this Court, on the.expiry of which period, the. 
plaintiff is to get Khas possession of the property on. complying with 
the direclion in the.decree as to payment of money. 

The plaintiff appellant is entitled to his costs in all the Courts, 

W. C. Ghose, J. :—I agree. 
p. K, R E Appeal allowed : Decree modified, 


Before Mr. Justice Mukerji and Mr. Justice S, N. Guka, 
^ “oco AMRITA LAL BAISYA awporHmss è 


v. at Ta S 


" O PRATAP. CHANDRA CHAKRABARTY AND OTHERS,* 


riilien — Milakikars joint Jamily — True test of partition Intention io sever 
—' Sejaralisn in mess, efe of—Partition af the properly remaining. 
' undivided after partition—Psumption—Transfer of Preserty Act (IX. 
© 1582), section. 41—' Roase care’ —Champerions transaciion —Generak 
- Rule applicable fe such Hei ium, and, client Confidential 


; es Appeal from Odgifal Docrée No. 164 of ia ‘against tho dectoe pf Babu 
Shib Chatan goal, Offcisting Subordinate Judge, 4th Court, Mymensingh, dated: 


| 


. 


Vor, LIL] ; HIGH COURT. p m : LES 
. employment, Lrminatisn, of—Disability—Tast—~Indlan Trusts Act (ll of *. Cunt. 
1883), Section 88 —Reqaitements uot fulfilled. 199,- 
The troe test of partition is tbe {ntentlon of the members of the joint 0 
family to become separate owners. Amrita Lal Baisya 
Approvier v. Rama Subba Aiysm (1) followed. : Pratap Chandra f 


It hes been well settled that when the members of an undivided farally 

ayroe among themselves with regard to a particu'ar property that it shall thence. - 

e forth be the subject of ownership in certaln defiaed shares then the character of: 
undivided properly and joint enloyment is taken away from the subject matter 
Ñ. agreed to be dealt with. It is also well settled that osce there is evi: 
dence sufficient to sgtisfy, the Court that the parties intended to sever, , the 
joint family status is put an end to and with regard to any portion of the, 
property, which remained undivided the presumption would be that ths member 
of the family would hold {tas tenants in common unless and untli'a special 
agreement to hold as joint tenanf is proved. The real question is the quee 
tion of intention. 

Two brothers belonging toa Mifakshara family having effected a partition 
iu respect of their properties at Mymensingh took possession of their respective 
Sahams, Some Debutter property which corld not very well be divided and 
some very inconsider able properties at Fyzabad of whieh they may not Die 
thought at all wore left Jolot: : » 

"Held, that this fointness did not militate against the theory of the brothers 
having put an end to their joint status as members of a Mita kshare joint family, 

, Cagnal enquiriog made of irresponsible persons do not comprise the ‘reasonable 
care’ contemplated by section 41 of the Transfer of Property Act. : - 

In India the grounds on which a champertous transection should be held 
to'be inyalid is that it is opposed to public polley. ° udi. í 

The general rule, founded on broad principlesof equity, to be observed in 
sych transactions, is to enquire whether the transaction is merely the acquisition 
ofan interest in the subject of litigation bonafide entered into or whether it 
is an unfair or illegitimate transaction got up for the purpose of mere spoil or , 
of litigation disturbing the peace of familles and carried on froma corrupt or 
improper motive. 

Chedambara v. Renja (8) and Ram Cosmar v, | Chunder Canto (3) followed. 


"Ina suit brought by six plaintiffs for declaration of Taluki right of the 
plaintiff No.1 and Mires Taluki right (permanent lease) of the plaintiffs. 1 
Nos. 1to 6 and for confirmation of. possession otc., it was contended by tho, 
defendants that tho sult was really brought: by the plaintiffs Nos. 2 to, 6 
who baying obtalged a champertous lease and made speculative bargain 
instituted the suit and therefore It should be dismissed. Tho lease shows that 
the plaintiffs Noa, 2 to 6 , undertook to ct Utigatlon at thelr own rs 
ar rocovèrtog, the property for the plaintiff Ro. 1 : 
` Held, that there à was 'hothiag in the suction’ of the lease which was. ` 


opposed to public policy. , = 65 : H 
(1) (1866) 11 Moo, I. A. y s irs Sa š : NS 
(a) (1874) 13 Beng. L R. 509; 22 W. R. 1483 L, x Aes. "T 
(3) 1876) L L. R. 2 Calc, 35353 L R 4L A. 33. 1 -` 
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Where it was proved that there was no encouragement or inducement offer- 
ed by a ploader to hiscllents to purchase a property, nor had it been proved 
that he corrected the draft of the kobalı by which his glient purchased tha 
property, nor had it been shewn that there was any question of his clients 
making a purchase from thelr vendor or of he having beon engaged as an agent - 
for that purpose or having been consulted in the matter of such a purchase or . 
that any unfair advantage had been gained by him in the course of his employ- 
ment as ploador for his clients . 

Held, that the case fell short of the requirements of te dictum of the House 
of Lords in. the case of Carter v. Palmer (1) that althongh the confidemtlal eme 
ployment may cesse, the disability continued as long as the reasons on which it 
was founded continued to operate. » 


The requirementa of section 88 of the Indian Trusts Act for constituting a 
pleader as trustoe for his cllents are not fulfilled yhoo no advantage was obtained 
by the pleader over his ciloats by using his confidential position. 


Appeal by some of the Defendants, 


Suit for declaration of title and for confirmation of possession or 
in the alternative for recovery of possession and mesne profits, 


The material facts will appear from the judgment, 


Messrs, Sarat Chindra Roy Chowdhury, Birendra Kumar De 
and Jstoir Chandra Chahravariy for the Appellants, 


Mfr. Broja Lol Chakravarty, Dr, Radkabinode Pai, Messrs, 
Jitendra Mohin Banerjee and Prem! Ranjan dum Chowdhury for: 
the Respondents. " 

C. A, Y. 

The judgment of the Court was aa follows : 

So much of the pleadings as is necessary to be set owt for the, 
purposes of this appsalis given below. 

. f4annas share of villages Chandgaon appertaining to estate No. 
107 of the Collectorate of Mymensingh belonged to one Bilashi 
Debya, and on her death devolved on hér two sons Parbati Sankar 
and Kali Sankar in equal shares, In Batwara proceedings between 
the two brothers a part of the said village was allotted to Kali 
Sankar as Taluk No. 13164 and the part that was allotted to Parbati 
Sankar became Taluk No, 13165. The two brothers got posses- 
sion of their respective Sahams on the 28th March, r907. So far the 
parjies are not in‘ dispute as to the facts, 

* The plaintiff case is that Kali Sankar while in separate posses. | 
sion of Taluk No, 13164 died Jaistha 1316 B. S. (May 1909) 
leaving his widow the plaintiff No.1 Jagatrani, and a minor son 
and also a daughter; that shortly thereaffer ‘the minor son died’ 


(f) (1843) 8 C and E 6575 


* /: 


Vor, LIL] HIGH COURT, 
leaving the plaintiff No. ras his heir: that the plaintiff No. 1 


lived a long way off from Mymensingh, that is to say at "Fyzabad, 
and entrusted Parbati Sankar with the management of the Taluk 


* and was thus in possession. Shortly before the suit the plaintiff 


No, a lparnt that Parbati Sinkar had, on the allegation that he 
had got the property by survivorship on Kali Sankar's death, got 
his name recorded under the Land Registration Act and also in 
the record of rights and transferred the estate to certain persons 


.who for the sake of brevity may be called ths Baisyas, On the 


3rd September 1920 the plaintiff No. z gave a miras taluk (perma- 
nent) lease to the plaintiffs Nos, 2 to 6 in the nams of the plaiotiff 
No. 2, the last mentioned five plaintiffs being brothers, On the 7th 
September 1920 the six Plaintiffs jointly instituted the present 
suit against Parbati Sankar as the defendant No, r and the Bai- 
sys as the defendants Nos. 2 to 5 for declaration of the taluki 
right of the plaintiff No, rand miras taluki right of the plaintiffs Nos. 
a to 6 under the plaintiff No, x and for confirmation of possession 
or in the alternative for recovery of possession and mesne profits. 


The defendant No. r did not appear in the suit, The defen- 
dants Nos, a to 5 (of whom No, 4 having died his heirs were 
brought on the record) contested the suit, Their defence was that 
notwithstanding the partition of the estate into two shahams as alle- 
ged on behalf of the plaintiffs, the two brothers remained joint in 
all other respects and a3 regard: all other properties and they 
constituted a Mitakshara joint family ; that Kali Sankar died in 
Jaisth.1315 B. S. (May 1903) and without leaving a male issue so 
that Parbati Sankar got the properly by survivorship and remain- 
ed in possession till he sold it to the contesting defendants on*the 
4th Sravan 1327 B. S, ( aoth July 1920)" They challenged the 
title of the plaintiff No, 1, alleged that she had no possession at 
any time or within ra years of the suit, impugned the lease of plain- 
tiff No, rin favour of the plaintiff: Nos, s to 6 as champertous and 
against public policy, contended that they were 4oxa fde purcha- 
sers for value entitled to the benefit of section 41 of the Transfer 
of Property Act, and also urged that the plaintiffs Nos, s to 6 were 
not entitled to set up tho leases as against them because the 
plaintiffs Nos. s, 4 and 5 obtained it by using the knowledge thfy 
had derived in their capacity as leaders for these defendants, 
There were other defences also whfch, however, have no relevan- 
cy at the present stage. | 

The Subordinate Judge decreed the suit, declaring the plaisgite 
titles to the property and ordering that they would be entitled to 
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fecóver possession with mesne profits as agafnst the defendant No. 
1 from three years before suit till the date of his’ sale to the defen- 
dants Nos, 2 to 5 and as against the defendants Nos. a to 5 from 
the date of their purchase till the plaintiffs recover possession. = 

The defendants Nos 2, 3 and 3 and the heirs of the defdmdant 
No, 4 have then preferred this appeal | Their contentions are | 
several, which Will be dealt with now, . 

The first ground urged is that the suit should biva be helt 
‘as barred by limitation as the plaiatiff No, r, an] for the matter of 


“that the other plaintiffs as well, have nevsr been in possession 
within ra years before the institution of the suit, Now, the evi- 


dence, such as it is'of Jagatrani is the oply evidence on the pdint 
-and it does not satisfy us that she was ever in possession, We be- 
lieve, asthe Subordinate Judge has done, that on her husband's 
"death she wrote to Parbati Sankar to managé the property On her 
behalf, but we are not satisfied that the latter accepted the posi- 
tion and indeed it is admitted that she never received any usuíructs 
out of the property at anytime, The question, therefore, is as to 
when husband Kali Sankar died. Oa this point as already -stated 
the plaintiffs’ case was that Kali Sankar died in Jaisthu 1,16 B, S. 
(May 1909) and the defendants’ case was that he died in 
Jaistha 13:53 B. S. (May 1903). The plaint was filed at the 
residence of the Subordinate Judge after Court hours and with 
insufficient Court-fees at 7-30 P. M, on the 7th September 1920 evi- 
dently under the impression that the suit would be batred on 
the next day, This only shows that the, plaintiffs were not sura 
of their position, and were anxious to file it as early as possible 
aftér the 4th September 1920, the date of the. lease by the plain- 
tiff No. r in favour of the plaintiffs 2 t9 6,, Itis no wonder that it 
was so as the death had taken plac: long ago, but from this fact 
no einister inference need be drawn as against the plaintiffs as to 
the bonafides of the suit,-. The position seems to be that whild 
Jagatrani and her uncle Mohadeo Prosad have given a true version 
‘of the circumstances and of the order in which Kali Sankar -and 
his son died, it is impossible to hold that Kali Sankar lived till 
Jajsthe 1316 B, S, About a week -béfore she was examined ‘in the 
fhesent suit, Jagatrani herself Had deposed in a proceeding (vide 
.Exhibit 4) that she did not\remember that her husband had 
-died some 12 years before. - The allegation of death in Jaistha 
1316 B. S. may therefore be brushed gsidb ‘as unfounded. On 
the,other hand the evidence given by the defendants to establish 
that the death took place in Jaisth 1315 is wholly untrustworthy, 
i 


* 
. 
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The witnesses relied oif on this poiat are D, W. 5 Hara Lal Misra, 
D, W. 7 Ram Sinkar and D, W, 12 Peari Mohan, "These wit- 
nosses ara discredited op, amongst others, the grouud that they 
teck to establish that Kali Sankar’s son predeceased -his father,— 
.& story which is in conflict with that given by Jagatrani and 
Mohadéb Missir, both of whom strike us as entirely truthful, 
witnesses, The documentary evidenc3, however, such as there 
i* on ths -record throw some light on this question.- Some 
arguments on this question were addressed to us on behalf .of 
the respondents on the basis of the -verifica'tion made by Kali 
Sankar in the plaints Exhibits Z and Z: which were filed on the 
14th April 1908 (= rst Bajgakh 1315 B.S) butwe do not think 
that the materials contained therein caa safely lead us to any 
very deflaite conclusion. The: other relevant documents -of 
importance-io this connection are Exhibit 17, Exhibit 1a and 
Exhibit 13, Exhibit 17 is the return of service of a notice under 
Act X of 1885 served on the acd July 1908, The peon in 
submitting his return of service of this notico mide a statement 
on solemn affirmation that he saw Kali. Sinkar and on Kali 
Sankar's refusal to accept service was effected by posting the 
notice up on the wall ofthe houis, A question has been raised 
as regards the admissibility of the statements. contained in 
this return, It may be conceded that the, requirements - of sec- 
tion 3a of the "Evidence Act have not been established but 
there is some. authórity for th» view that the .statements are 
admissible under section 35 of the "Evidence Act notwith- 
standing that the peon was not exumined as a witness. '[454u/ 
Káadir v, Ajiyar Akammad (1)]. Whether this view is correct dobs 
not very much matter, because evon if the statements ard 
admissible they willonly show that Kali Sxnkar > was alive after 
the 2and June 1908, ths date oa "which the notice; was made 
over to the peon for sérvics (a date beyond rs years prior 
to the institution of the suit), and will only disprove .what-was 
sought to be proved by oral evidence -on behalf -of thé 
evidence, namely, that he died in Jaistha 1315,--a fact which 
as already stated, has not been established to our satiy 
faction, "It will not help the plaintifg- in any other way, Ax* 
regards Exhibit 12, the Cess Return which is said to contain thé 
signature of Kali Sankar made on the sand Bhadra 1315, the 
return having béen filed'on,the sath Bhadra- 1315 (™ 15th ;Sep- 
tember» 1903) the difficulty. in ‘the plaintiff'eway is-that the 
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signature that there was on the original dbcument was attempted j 
tobe proved through the witness Mohadeb Prosad, but that 
attempt failed, and thereafter the original was removed from 
the Court leaving a certifiad copy, and though in that copy the 
signature has been reproduced as that of Kali Sankar, it has not 
been proved that it was really his signature. Along with the Cess , 
Return however was filed à Mukhtearnama Exhibit 13 purporting” 
to kave been executed by Kali Sinkar on the sand Bhadra 1345. 
B.S., and accepted by the Mukhtear on the rsth September 1908, 
the day the return was filed. The signature of Kali Sankar on- 
this document has been proved by the witness Mohadeb Prosad, 
Moreover it is exceedingly unlikely that if Kali Sankar was not alive 
and his signature was forged on the document, the Mukhtear whose 
duty it is to satisfy himself that his cleint for whom he is acting is 
alive, would accept the Mukhtearnami, and on the strength of it n 
file the return with the petition Exhibit 16 and act in connection 
with it, This Mukhtearnama purports to have been executed jointly 
by Kali Sankar and Parbati Sankar, and no attempt has been made 
by the defendants to explin it in the evidence they adduced, We 
must therefore acceptit as a genuine document, representing a true 
state of facts and on it we must hold that Kali Sankar was alive on 
the day it was executed. This date was just ra years before the suit, 
Some light on this matter is also thrown by Exhibit o(a) Parbati 
Sankar’s petition for registration of his name in respect of Estate 
No. 13164, filed on the 28th June 1909 in which he alleged that 
Kali Sankar having died he came into possession from the [st 
Aswin 1315. This document suggests that Kali Sankar was alive 
titi the end of Bhadra 1315 B. S, ; and in any event, if it is suggested 
that after Kali Sankar's death and before the rst Aswin 1315 some 
body else than Parbati Sankar was in possession or Parbati Sankar's 
possession was deferred for som» reason or other it was the clear 
duty of the defendants to offer some explanation on the point, 
which they have never attempted to do, It may be mentioned here 
that among the Kabuliats and rent-receipts or other documents that 
are in the record there is. no document showing Parbati Sankar's 
possession of Taluk 13164 before the rst Aswin r315. Inthe cir 
“cumstances we must hold that Kali Sankar died within r2 years 
before the date of the suit and that the suit was thérefore not 
barred by limitation. k . 
The second ground taken on behal&of the appellant is that the 
two brothers had € sister named Kemal Kamini and therefare Kali 
Sánkarls title Eu a 7 annas share was not made out, On behalf of 
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* the respondents, on the, other hand, it is said- that the 14 annas Cm, 


share of the village i, e. Estate No, roy descended to the two 1929. 
brothers throfigh females and so it is not to b3 regarded as copar- datis Td Baisya 
cenary property under the Mitakshara Law. Thess coitentions are 
foreign to the pleadings and cannot be entertained. 
Nextly it has been contended on behalf of the appellants that 

" there was no partition between the two brothers and consequently 
‘Kali Sankar’s share passed by survivorship to Parbati and that 
therefore Jagatrani had no right to it, As stated by their Lordships: 
of the Judicial Committee in the cise of Appovier v. Ruma Subba 
Alyan (x), the-true test is the intention of the members of the family- 
‘to become seperate owners, By a series of decisions of the Judicial 
Committee, to which -no spedific reference is necessary, it has been 
settled that when the members cf an undivided family agree among 

* themselves with regard to a particular property that it shall thence- 
forth bs the subject of ownership in certain defined shares then the 
character of undivided property and joint enjoyment is taken away 
from the subject-matter so agreed to bs dealt with. It is also well- 
settled that once there is evidence sufficient to satisfy the Court 
that the parties intended to sever, the joint family status is put an 
end to and with regard to any portion of the property which 
remained undivided the presumption would be that the members of 
the family would hold it as tenants in common unless and until à 
special agreement to hold as joint tenants 4s proved. The real 
question.therefore is the question of intention, The evidence of 
the witnesses 1, e. some tenants, a salaried Pujari or Parbati Sankar, 
a servant in the employ of the Local Bar Library, e'c., who have 
been examined on behalf of the defence to prove that the brother£ 
remained joint in mess is not of a trustworthy character, and agree- 
ing.with the Subordinate Judge we hold that separation in mess 
between the two brothers has been amply proved in the cass, It 
is true that Mohadeb had no personal knowledge of this matter but _ 
Jagatrani’s evidencs on the point cannot be - lightly discarded, She 
also gave the same .account of separation in her previous deposition 
in the other case to which referancs has already been made and it 
is amply supported by the probabilities which may be inferred from n 
the conduct of Parbati Sankar towards her after Kali Sankar's death, * 
Separation in mess gossa long way to ‘establish the intention to 
sever. We find that Bilashi Debya, tls mother, having died in . 
1305 B, S. the two brothers applied in 1899 for mutation of their P TENE 
names in respect of their properties left by her, aYeging that they, e 
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had equal shares (Exhibit xo and Exhibit 13); and-when added to e 
it-we find that each of the brothers was applying to the Collector 
[Exhibit 48{a) and 48] for partition of his 7 annas Out of. the 14 
annas share in- the Estate No, 107. by metes and bounds, thera 
remains very little to doubt that the brothers intended to sever, 
It has been said that the partition proceedings in respect of Estate 
No, ro7 commenced at the instance of the superior Maliks, That ' 
inour opinion makes no difference, Since then ‘the ‘brothers 
appear to have dealt separately with the shares allotted to them by 
mortgaging their 7 annas shares [Exhibit x and Exhibit 1(a)Jin 1505 
and- stating therein that fhey were “owner in possession” each 
* of a 7 annas share which is a-half of-r4 annas share of the Chand- 
gaon property after causing mutatiomof name”. That the two 
brothera got separate sadams of which they were. respectively put 
in possession is clear from Exhibit 14 and other documents... It hase 
been said that the partition that was effected was only a partial 
partition in so far as their properties are concerned ;. but this argu- 
ment has no weight in view of the fact that what was: left joint-was 
some Debattar property which could mot very well be divided and 
some very inconsiderable properties in Fyzabid of which the brothers 
may not have thought much, This jointness, does not ia our opi- 
nion, militate against the theory of the brothers having put an end 
to their joint status as members of a Mitakshara joint family, The 
appellants’ contention on this head, in our opinion, fails, 


The appellants then contend that they are done fide purchasers 
entitled to the benefit of section 41 of the Transfer of Property Act. 
All that has been established upon the facts so far as this point is 
oencerned is that Jagatrani never possessed or took any interest in 
the property and that on the other hand Parbati Sankhr was in 
possession of it, haviog got his namo registerád ds'Malik of the 
Taluk in the Collectorate in 1909 (Exhibit 9 A) ‘and also in tha 
Settlement Records iu 1916 (Exhibit 23), dealing with it as his own,’ 
paying the Government Revenue and other dusa and taking steps to” 
recover it when it was lost, These facts, however, are not enough 
to establish that there was either express-or implied comsent on the’ 

art of Jagatrani, that Parbati Sankar was the owndr. On the other 

e hand, so far as Jagatrani is ponceráed, she wrote to Parbati Sankar’ 
to manage the property for her though the latter would not and did 
not accept that position, There was no question of her havibg held: 
out. Parbati Sankar asthe owner to the, world or to anybody, 
Jagatrani was living ata place far away” during all these years and 
there is nothing ‘to indicate that she wasaware of what’ Parbati 

~ 
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Sankar was doing, Hersilence or quiescence was not under cir- 
cumstances which would warrant an inference of acquiescence. : 
Moreover & little search on the part of the appellants would hare 
brought to their notice the fsct—even if it be assumed in their 
favour that they were not aware of it—that there was partition 
between the two brothers under which they obtained separate’ 
sahams yrd of the fact of Jegatrani’s title to the. estate in suit. 
Casual enquires made of irresponsible persons, such as the tenants 
or netghboumn of Parbati Sankar who have deposed ia the suit as to 
such enquiries are not what the law contemplates, It is admitted 
that no enquiry was made of Jagatfani or of anybody conversant 
with her or her affaire, The circumstances under which the defen- 
dants made the purchase are deposed to by D.W. r Nilkamal 
Baisya the defendant No, 3 himself, in these words :—"I purchased 
the property under the &osa fde belief that Parbati had title to it, 
T believed that he had title because he got his name registered 
under Land Regi.tration Act, his name was entered in the record of 
rights ; he took Kabuliats from the tenants and realised rents’ from 
them, he caused an execution sale of this property to be set aside, 
he alone possessed the'entire house, he built two new houses, he 
mortgaged the property ard certain sale proceeds which stood in the 
name of Parbati and Jagatrani was got (aic) by Bepin Rai creditor’ 
of Parbati by a declaratory suit, and also because Parbati-and Kali- 
Sankar were joint in mess and property, Parbati being the Karta, 
Both of them possessed both the Taluk Nos. 13164 and 13165 
jointly, They were the owners of Beni Madhab Pandey Brahmottors. 
We purchased it in auction in 1905. Beni Madhab Pandey was their 
father. Ibelisved that Jagatrani had ro. interest as the entire 
surplus sale proceeds referred to above were taken by Parbati 
creditors,” This in our opinion does not go anywhere near the 
reasonable care wihch the law protects, We are accordingly of 
opinion that this contention should be overruled. f 

The last contention is of a twofold character. -In the first place 
it is said that the.suit is not the suit of the plaintiff No. x but that it 
is only.the plaintiffs Nos. s to 6 who, having obtained a champer- 
tous lease and made speculative bargain, instituted this suit and 
that therefore the suit should be dismissed, In the next place it is 
urged that as tome of the plaintiffs namely those amongst them that’ 


are ploaders uted the informatioy that they had derived io their’ ` 


proféssional capacity from the defendants Nos,2 to 5 in securing 
the lease to the prejudige of the maid defendants they are debarred 


from setting it up against the latter, Now & regards the frat ofe 
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these contentions although the plaintiff No, 1 in answer to questions 
pat to her expressed her inability to give any particulars as regirds 
the property and has sald that she doss not ramsmbar whether sh» 
bag seen the plaint of this suit or whether she his seen any paper in 
connection with it or whether she has authorissd anybody to file it, 
yet far from repudiating ths plaint ghe has distinctly said'that she 
has filed the suit, She has atack tothe suit and has supported it 
by her evidence, and therefore muit bs givan auch rollefs, a3. sha 
has succeeded inshowing that sh» is entitle] to. Th» leases shows 
that the plaintiffs Nos, a to 6 undertook to conduct litigation at their 
own costs for recovering the property for the plaintiff No, 1 but ia 
this country the grounds oa which auch a transaction should ba held 
to be invalid is thatit is opposed to public policy. Ths general 
rule, founded on broad principles of equity, to bs observel in such 
transactions, isto enquire whether the transaction is merely the 
acquisition of an interest in the subject of litigation dona fide entered 
into, or whether it is an unfair or illegitimate transaction got up 
for the purpose of mòra spoil or of litigation disturbing ths peace of 
families and carried on from a corrupt or impropsr motive [Chedam- 
bara v. Renja(t); Ram Coomar v. Chunder Camio(1). Wo are 
unable to read into the transaction of this lease anything opposed to 
public policy and must hold that the first. of these contentions fail, 

As regards the second contention it appears that plaintiffs Nos, -2, 4 
and 5 are pleaders. Of those plaintif No. a was not a pleader for 
the defendants in recent times and his connection with the dofen- 
dants as pleader ceased long ago and there is nothing to show that 
he gavo any advice to the defendants or was consulted by them with 
reference to this properly, Plaintiff No. s does not appear to have 
been ever a legal adviser of the defendants, As regards the plaintiff 
No. 4 the Subordinate Judge has gone very fully into the allegations 
made against him and has come to his conclusions made on them 
with which!we are generally in agreement, The appellants’ allegation 
that the plaintiff No. 4 encouraged the defendants Nos. a to 5 to 
purchase the properties from the defendant No. r so that the 
plaintiff may have & weak party to fight against has not. been 
proved and is hardly credible. We are unable to hold that the 
plaintif No. 4 encouraged the defendant No. 3 to make the — 
purchases or.that he negotiated the transaction for the latter 
or settled the price. At the "samo tims we think it bas been 
amply established that the plaintiff No, 4 was consalted as régards 
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e (2) (0876) LL R. a Cal, "asy L. R. 4L #3. 


* b 


Von LIL] ` . HIGH COURT, i 593 
4 Civi. 

the purchase more Often than once, that the draft was shown abate 
to him and that he never -gava his clients to understand that 1929, 
Jagatrani had title, a mitfer about which he was fairly sure,  AmdtI Lal Baleys 
Ha never dissuaded or warned them as he should have done. Ye 

` pte Pratep Chandra- 
It appears to be more or less clear that the plaintiff began to Chakrabarty, 
act as plealer for those defendants since September 1916 though I 


in respect of a case in which this particular property was not 
*concerped (Exhibits F.Fr) and was one of the pleaders for 

Parbati Sankar appointed in June rg18to bid for this property at 

a sale in which this property wase involved (Exhibit CC) We . 

may say that we are not satisfied that in that sale this property was 

not in jeopardy as we hava been asked to hold on behalf of the 
respondents, Exhibit P (2), Exhibit G.Gr, Exhibit EEr, Exhibit 

JJ, Exhibit BBr, Exhibit MM rı and Exhibit a7 and other docu- 

ments show clearly that the employment of the plaintif No, 4 

was not a casual one, but that right down to 1920 he was acting 

for the defendants in connection with this particular property 

or Taluk No, 13165 as also in other matters, Exhibit H shows 

his relations with the defendants as pleader so recently as the 26th 

August 1920, On the fact we think it has been proved that 

the plaintiff No, 4 had an eye on this property from the time when 

his relations with the defendants commenced, if not from before 

as he himself has stated. H+ perhaps got, the address of Jagat- 

rani from the papers which the defendants supplied him for 

the cases he was engaged in, though on this point we are some- 

what doubtful. That he got material information about Jagat- 

rani and her title from his connection with the defendants’ cases - 

is more than possible, though he may have bad informition trom 

other sources as well, That he was consulted about the purchase 

from the defendant No. 1 by the other defendants and was shown 

a draft Kabala and the price was settled in his presence is also 

proved. At the same time however it must be held that there was no 
encouragement or inducement offered by him to these defendants 

nor has it-been proved that he corrected the draft, No case of 

estoppel as against the plaintiff No, 4 has therefore been, made 

out, N ragain has it been shown that there was any question e of 

the defendants making a purchase from Jagatrani or of the plaintiff 

No, 4 having been engaged as an aggnt for that purpose or having * 
been consulted in the matter of such a purchase or that any unfair 
advantage has been gained by the plaintiff No. 4 from information ` 
received by him in the course of his employMent as pleadewfor , e 
these defendants, Unless something of as is gptoved the 
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case falls short of the requirements of the dictum of the House iof 

Lords in the case of Carter v. Palmer (1) that although the 

confidential employment may csase the disability continues as long i 
as the reasons on which it is founded continue to operate, In our 
opinion itis not apparent inthis case that the confidenti&l posi- 
tion held by the plaintiff No. 4 was used by him to,secure an 
advantage over his clients—there haying been no question at any 
time of any negotiation on their behalf with Jagatranir Were" 
such & case established even if no unfair dealing was established 
the transaction might be condemned [(Vagendsab.la v. Dinanath(s)]. 
The requirements of section 88 of the Indian Trust Act for cont- 
tituting the plaintiff No, 4 trustee for ehese defendants are also 
not fulfilled for no advantage was obtained by him over his clients 


by using his confidential position, While this is the legal position— ~ 


for there are many acts which are condemned bya code of ethics 
but not near enough for the law to touch—we are decidedly of 
opinion that a more honest pleader or a more honest man would 
have thoughtit proper tə dissuade the defendants or at least 
advised them to enquire about Jagatrani’s title before they made 
the purchase, It is sufficient to say that the plaintiff No, 4 did 
nothing of the sort, 


In the result we must dismiss the appeal, but as it is highly 
improbable that the defendants would have gone in for the pur- 
chase ifthe plaintiff No. 4 had done his duty, and it is he who 
is reaponsible for the troubles of the contesting defendants in this 
litigation, we order that the costs of this litigation throughout wilf 
be borne by the parties themselves, 


DER | l ` Appeal dismissed, - 


(1) (1841) 8 C. and F. 657. 
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Cisil Procedure Cade (Act V of 1908), Secs. 144, 151—BResiliutiqu—CiourPs 
© inherent’ power—Ex parto merigage decres—Axecution Sale—Purchase by 

morigages—Deitwary of possession after confirmation of sale—AppRcation 

fer setting asides mertgags decree by mqeigagor en the ground of frend 

—Ex parte decree sei. astde—Resteration of the original morigage sutt— 

, Recovery of possession by movigager—Aj plication by morigaper for account 
ef profis during the time%ef the aforesaid possession af mortgagee 

—Question loft open by Court—Final decrees passed subject to enquiry 

about profits under action 144 C. P. Code~Application made by mertgager 

under section 141 before ths final morigage decree—Application, maintaino 
bility «f —Esté)pel —Conr?a inherent jurisdiction to give relief. 

Per Curiam y. It i2 open to a Court in the exercise of Its inherent power, 
to make an order for restitution for the purpose of doing justice between 
the partles concerned even in a case which may notcome within the terms 
of section 144 Civil Procedure Code. 


. Ret Charan Bawigs v. Debi Prasad Bhabat w followed, 


* The plaíntif opposito party appellant having obtained an exzparte mortgage 
decrée against the defendant applicant Reape naar purchased the mortgaged 
property and,upon confirmation of the sale obtained “delivery of possesion on 
the aoth October 19:8. Tae respondent then instituted a suit for wettiag 
aside the exparte decree on the ground of fraud and obtained an exparte 
@eeree and recovered possession of the sald property in May 1926. The drigi- 
nal mortgage suit having been restored thereby, It was retried and decreed 
on contest on the tst March 1923. In the coarse of tho retrial tho respondent 
applied for an account being taken of the profits enjoyed by the appellant for 
the period from the aforesaid aoth October 1918 to the date in May 1926 
when the respondent. regained possarsion, The Court left the .questlon open 
with the remark that -tho question might ba determined on an application under 
section 144 C. P. Code, Before tho final decree was passed on the 31st March 
1939 thd respondent made tho present application uoder section 144 Civil 
Procedure Code for being awarded the sald profits, It was contended that the 
application was not maintainable : ` : 


` Held, per Curiam, that apart from the questioa of the applicability of sectiea 


144 to tho facts of the present case it wasclearty tho duty of the Court (5. 


' #Appeal from Appellate Order No. 298 091929, against the order of Mr, S. J. 
Sen, Subordinate judge, Additional Court of Dacca, dated the a6th 
April, 1929, reversing the ordemof Babu Jitoadra Nath Sen, Munsiff, snd Court, 
Dacca, dated the 8th December, 1938. ° . 

(1) (1921) 35 C. La J. 535 36 C. W. N, 408, f . ` 
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procted under section 151 C, P, Code and gire the weapondent the most com- 
plete rellef in the shape of restitution. 


Held, per Mukerji, Jı Tho appellant having takon the decree in the mort- 


gage suit with the reservation that the question of profits for the period of his . 


posession would be determined on an application under section 144 C. P. Code 
and having reaped the benefit of that decroe by execution, cannot be bermitted 
to turn round now and challenge the maintainability of that very application when * 


it has been made. oP 
The words ‘Court of first Instance’ in section 144 snffidently polat to the inten? ~~ 


tion on the part of the Legislature to oonfiae the applicability of the seotion 
to cases whero the variation or revepas] has been mada or is a consequence of an 
order passed by & superior Court. 


The applicability of section 141 does not depead upon the character of the 
question —siùple or complicated—that may arf for cons deration. If the case 
comes within the purview of the section, no matter whether the question is 


a 


simple.ox complicated, it will have to be determiaed on an application made “Ww 


under it and a separate suit would be barred, i 
Ashutosh Nandi v. Kundal Kamini (1) referred to, 


Held, Per Guha, F1 Thatthe provisions of tection 144 are applicable to 
tho facts of the present case. 


Section 144 C. P. Code which embodies the rule to be followed in cases, 
where restitution is sought, after reversal or variation of decrees, contemplates all 
cases of reversal or variation and is not confined to reversal or variation on 
appeal or revision. The test being whether the decreo provious]y mado remained 
in force or not; was the decree annulled, be it by a decree passed on 
appeal. or revision in the samo muit, or by a decres passed in anothor suit brought 
for the purpose of setting aside the decree previously made. 


Appeal by the Plaintiff Opposite Party, 
Proceedings under section 144 Cixil Procedure Code, 


The material facts will appear from the judgment of 


Mukerji, J. 
Messrs, Gunada Charan Sen and Jatindro Nae Sanyal for 
the Appellant, e 
Mr, Subodh Chandra Ray Chowdhury for the Respondent, 
C, A, Y. 


The following judgments were delivered : 


» Mukerji, J. :—The appellant is a plaintiff sued the respondent’ 
„Ab defendant on a mortgage and having obtained a decrée exparte, : 


purchased the mortgaged property in execution thereof, and upon 
confirmation of the sale, obtained delivery of possession on the aoth 
October 1918, The P then shales a suit for Scie gon- 


tp (1939) 3s C. w. * 998. 
~% 
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of title to the property so purchased, assailing the exparte mortgage Cet. 
decree as vitiated by fraud. He obtained an exparte decree and re- 1930. 


covered possession of the property in May 1926, The exparte morl- Ramanath Karmakar 
. gage decree which the appellant, had obtained having thus been set 
aside, the original mortgage suit was restored and retried and was 
‘again decreed, this time on contest, on the rat March 1928, Inthe  -fw#erit, y. 
e course of this retrial the respondent prayed for an account being G 
taken vf the profits enjoyed by the appellant curing his possession 
of the property from the aoth October 1918 to the date in May 1926 
when the respondent had regained possession. The Court left the 
question of the profits aforesaid open with the remark that the 
question might be determined ‘on an application under section 144 
Civil Procedure Code. Qathat and beforsths final decree was 
passed in the suit on the 31st March 1939, the r:spondeat, on the 
^ goth March 1928, made the present application under section 144 
Civil Procedure Code for being awsrled the said profite, Thereafter 
in execution of the decree which the appellant had obtained, the 
appellant purchased the mortgaged property, 
The application under section 144 Civil Procedure Code waa 
dismissed by the Munsiff as not maintainable, but the Additional 
Subordinate Judge holdiag otherwise has remanded the case to the 
Court of first instance to be dealt with on the merits, Hence this 
appeal. 
The contention of the appellant is. thatthe application ‘of the 
respondent does not coms within the purview of section 144 Civil 
Procedure Code and that his only.remedy, if any, is by a suit, What 
“the appellant gains if thia Gontention succeeds is obvious, because 
7 a suit for recovery of profits is now barred and a part of the chim 
would be barred even if his application under section 144 Civil 
Procedure Code be treated as a plaint for the purpose, Iam 
prepared to overrule this contention upon the short ground that the 
appellant having taken the decree in the mortgage suit with the ° 
reservation that the question of profits for the period of his posset- 
sion would be determined on an application under section 144 Civil 
Proceduré Code and having reaped the benefit of that decree by 
execution, cannot be permitted to turn round now and challenge the l g 
maintainability of that very application when it has been mado, e 
On the question as to whether section 144 Civil Procedure Code 
is wide enough to cover the present pplication a good deal of argu- ° 
ment has been addressed tous. Inthe view that I take of the * g 
maintainability of the appellant’s contention sand which I have *, 
already expressed, it i hardly, necessary. for me to pronogice any 3 
e 
r e e 


ve 
Sheikh Asanolla, 
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opinion on this argument, It is wellkrownethaton this question 
there is a divergence of judicial ojinior,- According to one view 
-the section does not apply unless the decree is varied or reversed 


by a Court superior to the one that passed it: Chintaman Singh v. ` 


Chuni Saku (1); Ashutosh Nandi v. Kundal Kamini Dasi (a). 
According to the other, the cec'ion applies in ell cases where the 
decree is varied, reversed or superseded, however and by whatever 
Court, and even though by a separate sult: Swddirayudu v, Prerana 
Setti (3) ; Shiobai v. Yesoo (4). Cases may be cited in which doubts 
have been expressed as to which of the two views is correct e. g. 


-Bindeshari Prasad v. Badal Singh (5) ; Swami Rao v. Valentine (6). 


At the same time it cannot be and has never been disputed that on 
& variation, reversal or supersession of a decree, evon if, section r44 
Civil Procsdure Code is not in its terms applicable, restitution must 
be ordered and that to the fullest extent and that it isthe duty of 
the Court ta see that it is so effected. That section 1440f the Code 
does not define the full measure of the power of the Court to make 
an order for restitution, but may be taken as a guide for doing com- 


plete justice between the parties concerned under similar circum- 


stances has been over and over again laid down ina long series of 
cases many of whigh are referred to in the judgment of Mookerjee, 
J, in the case of Rai Charan Bhuiya v. Debi Prosad Bhahat (7) and 
their Lordships of the Judicial Committee in the case of Jaf Berham 
v. Kedar Nath Martwa? (8) have pointed out that the duty or juris- 
diction of the Court inthis respect does not arise merely under 
the said section but is inherent in the general jurisdiction of the 
Court, As at present advised Iam inclined to take the view that 
thee words “ Court of first instance” in section 144 sufficiently 
point to the intention onthe part of the legislature to confine the 
applicability of the section to cases where the variation or reversal 
has been made, orisa consequence of an order passed, bya 
superior Court, Iam however unable to assent to the view if that 
was meant to be expressed in the case of dshutosh Nandi v. Kundal 
Kamini Dasi (2), that the applicability of the section may depend 
upon the character of the question—simple or complicated—that may 
arise for consideration, If the case-comes within the purview of the 
section, no matter whether the question is simple or complicated, it 


will have to be determined on an application | i under it, anda | 


2 * 
{1) (1916) + 


Patna L.] 43. (a) (1929) 33 W. N. 908- 
(3) (1916) L L. R. 40 Mad, 399 or.) ta (1928) 1. n R. 43 Bom. 245. 
) (1923) I. L. R. nies 369. (65) 99) L L. R. 44 Bot. 704. vla 
LE F * 83 
) gaa) Le R, 49 I A, 351 ) S7 C La J. 351. 


"N 


N ae / 
Vor. LII.] BIGH COURT, vllo: , 509 
. . i : "n ; Civit; 
separate suit would ba Barred, But the applicant can gain nothing == 
even on the limited view that I am inclined to take of the scope of 1930. 


section 144 Civil Procedure Code because it was clearly the duty of Ramanath Écran 
“the Court to proceed under section 151 Civil Procedure Code and Shelkh Asebullx. 
give the respondent the most complete relief in the shape cf resti- Maler], y 

$ „tution, Whether under the one section or under the other, the right = 
order hks now been passed by the Court of appeal below, and there 
if no reason why it should be interfered with, 

The only point on which I am not satisfied with the order 

appealed from is the fiading on the question whether the appellant 
was or was not awarded interest on account of the fact that he was 
iu possession. Oa this poidg the two Courts below have expressed 
different views. This is a matter that will have to be further investi- 

—7 gated when the respondent’s application will be, as it must be, dealt 
with on the merits, and the decision of this question will affect the 
merits of the application. 
In my judgment the appeal should be dismissed but I would 
make no order as to costs, 
~ Guha, J:—Iagree with my learned brother in holding that 
the appeal should be dismissej, The substantial question 
of law raised in this appeal is that section 144 of the Code of 
Civil Procedure is not applicible to the case out of which it 
had arisen, inasmuch as the decree in faypur of the appellant 
passed on the 27th March 1916 was not set aside in'appeal  * d 
There is ‘a further question raised aa ta whether, regard being - 
had to the complicated nature of the claim and counterclaim 
involved in the present case, an application for restitution was 
the proper form by which the rights of parties could be settled, 
The questions thus raised are of general importance, and reliance 
has been placed by the learned Advocate for the appellant on 
the recent ‘decision of this Court in Ashutosh Nandi v. Kendal 
Kamini Dasi (1) in which it has been held that section 144 referred 
orly to & case where a decree of the Court of first instance 
was reversed on appeal ‘or revision, and further that section 144 
did not apply to a case where the Court had to decide ques- 
tions of conflicting rights under different decrees, I am inclim- 
ed tothink that section rj4 which embodies the rule to be 
followed in cases where restitution is sought, after reversal or . 
variation of decrees, contemplates all cases of reversal or variation 
and is not confined to reversal or variation on appeal or revi- 
sion anly, The reversal or variation as meMtioned in sectign ° 


(1) (1929) 33 O. W. N. gas. ji PEE . 
- 
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Cavity 144, nay be on appeal or revision; it may also be by deci- * 
3930. sion of a Court of competent jurisdiction in another suit, in 


R IE aka, Which th3 decree is impeached ani sought to be’ set aside; 


Í Sheikh As " the test being whether the decree previously made remained in. 
u 

: "msc fores or not; wasthe decree annulled, bs it by a decree passed 

Guha, Fe- on appeal orrevision ii the same suit, or by a decree passed 


in another suit brought for the purpose of setting aside 4he decree 
previously made, The reference to the Court of first 4nstancg 
in seciion 144 with the object of determining the foram by which 
- restitution is to be granted, does not, to my mind, militate against 
this interpretation being given to the section, and Iam unable to 
find sufficient justification for reading some words into the section 
which are not there, The observations of Sir Richard Garth, C.J. 
in Jogesh Chunder Dut! v. Kali Churn Dutt, (1) approved by their 
Lordships of the Judicial Committee of the Privy Council in Ww 
Bommadesara Naganna Naide v. Ravi Venkatappayya (2) upon 
which the decision of the learned Judges in Ashutosh Nandi v. 
Kundal Kamins (3) is based, were made in a case in which the 
decree previously pasted was not directly superseded by a sub- 
sequent decree, but was superseded by the operation of a decree 
passed in another suit, a case in which the subsequent decree 
had not “ the legal effect of annulling or altering ipso facto” the 
previous decree, and pointed reference was therefore made to the 
English rule as laid d8wn in Aforiiot v. Hampton (4).applicable to 
cases where decrees and judgments remain in force, In one 
part of bis judgment the Chief Justice Garth remarked that in 
the case before him, a review of judgment would not only. have 
been the most complete and the most appropriate and unobjec- 
tionable remedy, thus indicating the proper procedure in a case 
where the previous decree had rot been annulled but remained in 
. force, The observations of Garth, C. J. referred to above, do not in 
$ my opinion stand in the way of tho interpretation I am inclined to 
give 1o section 144. Ifsection 144 applied to the case before 
us, asin my opinion, it did, the necessity for determination of 
questions of claim and counterclaim, complicated or simple, should 
ngt stand inthe way of the application of the respondent before 
as, being investigated on its merits, As the learned: Additional 
Subordinate Judge who heard the appeal in the lower Court has 
* 
e. (1) (1877) I. L, R. 3 Calc. 30 F. B. . ^ 
° (3) (1923) L. R. 5o L A. 301 ; 39 C. L. J. 3. 
*. *(3) (1929) 33 C. W?N, 908, "n aoe 
(4) (17977 Term Rep. 369 ; a Smith L. C, 17th Ed. 431, 
~ 
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said the equity on the*application could not be avoided on that 
ground. - 1930. 
Apart howevar from the question of applicability of the sec- Ramanath } Karmekar 
, ‘thon 144 which has bsen discussed above, the present case on 
appeal Before us, may very well be disposed of, as one coming — 
e under section 151 of the Code of Civil Procedure, There can be Guba, F. 
* no doubt th&t it is open to a Court in the exercise of its Inherent f 
power, d makean order for restitution for the purpose of doing 
justice between the parties concerned even in a case which may 
not come within the terms of section 144, As has been observed 
by Mookerjee, J. in Rui Charan Bhuiya v. Debi Prosad Bhakit (1) 
the difficulty in the exerci. of the inherent power of the Court 
when there is an express provision to the contrary in the Code itself, 
cannot possibly arise, inasmuch as section :44 does not purport -tọ 
- define the power of the Court, so faras restitution is concerned, 
There is nothing contained in Section 144 which puts any restric- 
tion on the poweriof the Court to do justice between parties, on the 
facts and in the circumstances of the case before it, 
“In the above view of the matter and seeing that a separate suit 
might mean the relinquishment of a part of the claim covered by 
the application for restitution now before the Court, the application. 
of Sheikh Ashanulla for restitution should be held to be maintain- 
able, and investigation should therefore be made of the claim made 
by the aforesaid applicant on the one hand, ‘and the counterclaim 
by Ramanath Karmakar on the other. Oae very question on 
which the Courts below have differed from each other as to the 
teal state of facte, namely, whether Ramanath ‘has or has not 
been awarded any interest on account of his possession of the 
property to which the present dispute between the partios relates 
—requires further and fuller consideration, in ths light of materials 
before the Court ; and the finding arrived at on this question 
would materially affect ths claim for restitution. : 


D, K, R, Appeal dismissed, 


v. 
Sheikh Asanulla. 


(1) (1931) 35 C. L F. 53 ; 26 C. W. N. 403. 
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Present: Lord Athin, Lord Macmillan and Sir Join Wallis. 
SIR CHARU CHUNDER GHOSE 


v. 


KUMAR KAMAKHYA NARAIN SINGH AND OTHERS, 
E 
[Ox ArPEAL rARÓM THE Hion COURT or JUDICATURE aT PATNA.] " 


ese 


Burden of preo{—Entry in recerd-of-rights —Ne sull brought before ‘Revenue, 
Officer for correction af record—~Chela Nagbore Tenancy Act (VI B.C. of 
1909), Sec. 87—Shamilat Talis, meaning aff Estate included in the Perma- 
nent Settlement—Ovenership, if affected —Nankar villagas — Failure to sepa- 

* vate the estate under Regulation VIIL of 1793, effect of—Regulation I of 18015. 


Sec. 14—Vernacular word should be inserted in bracket after the Buglish ~ 


rendering—Civil Procedure Colo (Aci V of 1508), Sec. 11. Bap. IV—' Might. 

and ough? —Fallure te sue for declaration, if bars a claim! jor anbstantios 

relief. 

Where no suit was brought la the Revenue Court to rectify an entry In the 
Khewat, that entry under section 87 of the Chota Nagpore Tenancy Act, 1908, is 
prétumed to be correct until It be proved to be incorrect and the burden of proof 
lies on the person who alleges the entry to be wrong. Surendra Nath Karan Deo] 
v. Kumar Xamakhya Narain Singh (1) referr.d to. g 

Shamilat taluk isa talk in which the /eiukdar or proprietor now pays the: 
Government revenue to tho semisdar instead of paying it directly to Government. 
Although this dependence is strictly limited, these estates have also acquired the 
namo of skikmi ot belly telus, as bzing now {inthe miw of tho sem/sder, who, 
has sometimes been tempted to claim fhem as portions of bis own ostate held on. 
jagir tenure and resumable in certain events, 

The evidence in the present caue showed that all that tbe Jagodih Raja was 
Hable to pay to theRaja of Ramgarh was the amount of the assessment ‘Imposed? 
at the time of the Permanont Sattlement on his villages as to which both title and 
possession were in him and consequently that the tenure was not jagir buť 
shamilat. 

I£ the Jagodih Raja was the proprietor of the mænksr villages, hie title was 
unaffected by his estate being included in the Permanent Seitlement or aay of the 
previous settlements with the Raja of Ramgarb, and his failure to apply as such 
propeistor for the separation of his estate under Regulation VIII of 1793 within 
qe time limited by section 14 of Regulation I of 1801 merely deprived him of the 
right of separation and his other rights remained unaffected, 


Fugyutmekines Desses v. Sowihemnony Dessee (2) followed. ' 
Failure to sue for a declaration in no way "bars a claim for substantivo relief 
when Ht arises. e 
R 


*(1) (1929) 51 C. L. 5. 302. g 
(2) ari; W, R. 41 P. C, ; 14 Moo, I. A. 389 ; 10 B. LR. 19 P. C 
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The judgment of the Sudder Dewany Adalat in the suit of 1792, between the 
then Rajas of Jegodih and Rampur and the Raja of Ramgarh could not be read as 
giving rise to doy plea of rus judicata with reference to maxher lands, — , 

- Privy Council Appeil No, ga of 1927, against the judgment and 
decree of the High Court at Patna, dated the rrth March, 1926, 
which reversed a judgm nt and decree of the Subordinate Judge of 
Hazirjbagh, dated tha 18:h April, 1922. 


¢ Th@principal question for determination on this appeal was; 
Whether a Taluk called Jagodih, now owned and possessed by the 
appsilant, was a Jagir granted by a previous Raja of Ramgarh on 
the condition that it should revert tothe Raj on failure of male 
‘heirs of the original grantdg, 

` The Subordinate Judge decided against the claim of the Raj, 
but, a3 the High Court reversed his judgment, the present appeal 
was brought to restore the decree of the Subordinate Judge. 

The Taluk Jagodih in dispute is situate inthe Chota Nagpur 
division in the District of Hazaribagh, and the law of landlord and 
tenant-applicable to it is the Chota Nagpore Tenancy Act (Bengal) 
VI, of 1908. In pursuance of the orders of the Local Government 
a Record-of-Rights was directed to ba prepared by the Revenue 
Officer, under the provisions of Chapter r2 of the said Act. The 
Revenue Officer prepared a draft of the Record-of-Rights in which 
he recorded “ The Jagodih tenure was a non-resumable Shikmi 
Taluk, ? and the draft was duly published, ; 

On the roth February, 1913, the Raja of Ramgarh, rue 
respondent, filed objections before the Revenue Officer under Sec- 
tion 83 (1) of the Chota Nagpore Tenancy Act, 1908, which po 
vides as follows ;—1 

*' Section 83.—(r) When a draft Record-of-Rights has been pre- 
pared under this Chapter tha Revenue Officer shall publish the draft 
in the prescribed manner and forthe prescribed period, and shali 
receivà and consider any objections which may be made to any entry 
thereio, or to any omission therefrom, during the penes of 
publication, — - : 

* (a) When such objections have been. considered ‘and rg 
of in the prescribed manner, the Revenue Officer shall finally tranje 
the record, and shall cause it.to be finally published ia the pre# 
cribed manner ; and the publication shall be conclüsive evidence 
that the record has been duly made vhder this Chapter, " 

The objection of the Raja of Ramgarh was to the effect that the 
Jagodih Estate “ was givea to Raja HerameKhan, deu of 

, Padma, by the Padma Raj, as Jagir grant in lieu of services, " 
@ 
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After examining the evidence produced* by both parties, the 
Revenue Officer disallowed the objection by an order, dated the 
13th August, 1913, which concludei in the following words: 
* Contidering all these circumstances andin the absence of ‘any ` 
other evidence, I allow the Jagodih tenure to stand recorfed asa 
nomresumable Shikmi Taluk, " 

The plaintif-respondent ‘appealed from the above otder-of the 
"Revenue Officer to the Ssttlement Officer under Section 86 ofthe . 
Chota Nagpore Tenancy Act, 1908, but he dismissed the appeal by - 
an order, dated the rst February, 1914, in terms following :— .: . 

* After reading the evidence produced, Iam satisfled that these — 
tenures (Jagodih and others) are not of lye same origin as the Jagirs 
founded by the ;Padma Raja and his predecessors, They have 
hitherto been regarded: and treated as Shikmi or Shamilat Taluks 
and they probably existed as independent properties before the 
Ramgarh Raj was established, and I can find nothing in their recent 
history to change the status of the holders of these Taluks, As 
they were not originated by the Ramgarh Raj, I find them to be 


, hot resumable by the Zamindar, They will be noted in the Khewat 


as not liable to resumption, " 

The plaíntif-respondent's further appeal from the order of the 
Ssttlement Officer was rejected by the Commissioner of Nagpur on 
the aand April, 1914. . 

The result was that the Record-of-Rights in respect ‘of Jagodih 
-was finally published to the effect that the Jagodih tenure is a non- 
-resumable Shikmi Taluk, 

. The appellant contended in this Appeal that the above entry in 
ths Record-of-Rights was conclusive and that the Civil Court was not 
-competent to vay, modify or set it aside, and relied upon Sections 
84, 87, 91, 9a and 258 of the Chota Nagpore Tenancy Act :— 

Oa the 14th January, 1920, the plaintif (respondent) instituted 
‘the present suit in the Court of the Subordinate Judge of Hazari- 
-bagh, He impugned the correctness of the: Record-of-Rights in 
paragraph 17 of the plaint in the following words :— 

- “$ During the last Survey and Settlement of this District’the 
Settlement Officer ordered the recording of this tenure as 'Shamilat' 


‘Or ‘Shikmi’ Taluk of the Ramgarh Estate and as ‘Non-resumable,’ 


and it has accordingly been so recorded in the Record-of-Rights 
which was finally published if 1914, The plaintiff avers, that these 


entries in the Khewats are incorrect, the.tenure being only a Jagir 


hgld under the Ramgarh Estate and is: resumable, amongst other 
contingengies, on the failure of the direct male line of the. grantee, 
* 


e 
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and nota nomresumable Shamilat or Shikmi. Taluk,’ Th» finding 


of the ' Sattlement Officer was bisel on an erroneous opinion of. 
Dr. Hunter recorded in his Statistical Accounts of the District. 


-"Theopinion andthe finding of the Sottlem:nt Offi ser .have no 


me 


foundation in fact, " z7 

"The "plaintiff therefore claimed the foliowing relisf :— 

“ (3) It may bs declared that the tenure ordinarily called 
Wagodib Lat,’ consisting of villages in Schedule 'E! hereto annexed, 
is not ‘Shamilav’ or ‘Shikmi’ Taluk of the Ramzarh Estate, noris it 
'non-resumable' as recorded in the Khgwats, 

“ (2) It may be further declared that itis an ordinary, Jagir 
under the Raj and is retugable by it on failure of the direct male 
‘line of the grantee and under certain other circumstances, and the 
entries in the Khewats are incorrect, ". 

The defendants filed written statements denying the plaintid's 
claim, They pleaded, among other things, that the entry in the 
Record-of-Rights that the Jagodih Taluk was a Shikmi nonresum, 
able Taluk was correct, and that the plaintiff was precluded by the 
provisions of the Chota Nagpore Tenancy Act, 1908, from disputing 
the correctness of the Record-of-Rights in the Civil Court. They 
further pleaded that the. Jagodih Taluk was in reality a Shikmi or 
Shamilat Taluk ; that it was nota Jagir as alleged by the plaintiff 
in the plaint ; that it was not resumable ; that ths plaintiffs suit was 
barred by limitation, and that in any case “defendant No, -3 and 
Mukherji defendants (defendants 5 to 9) were Jona fide purchasers 
of the Taluk for value and without notice. 

After recording evidence, both oraland documentary, the Sub- 
ordinate Judge delivered judgment onthe .18th Apri, 1922. He 
found for the defendants and made a decree dismissing the plain- 
tiff's suit with costs, The. High Court (Sir Dawson Afiller, C. Ja 
god Afw/j;k, J.) on appeal reversed the decree of the Subordinate 
Judge by separate judgments delivered on the rrth March, 1926, 
and made a decree allowing the claim of the plaintiff, The Appel- 
lant then appealed to the Privy Council, 

L. Ds Gruyther, K, C, A. M. Dunne, x. a and J, Duke for 
the Appellant. E 

W, H. Upjohn, K. C, W. Wallach, and ^ PLE, a for.thé 
Respondeht No, 1. 

The judgment of their Lordships fas delivered by: c 2 


Sir John Wallls:--Tpis is an appeal from a decree of’ the 


High Court at Patna reversing the decree of the Additional Subgr: 
djnate Judge of “Hazaribagh and decreeing the suit Drought by 
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the Court of Wards on behalf of the minoreamisdar of Ramgarh 
for a declaration that the suit villages forming the Jagodih 
estate aro an ordinary jagir ofthe Raj resumable on failure of 
the direct male line of the grantee, and are not a shamilat or skikmi - 
taluk of the Ramgarh estate as recorded in.the "Khewat" or 
record of rights of the semindari made by the Settlement Officer 
under the provisions of the Chota Nagpore Tenancy Act,* 1903." 

, The adjoining Ferganas of Chai and Champa, one to thé north 
and the other to the south of the Barrakur river, form part of the 
Ramgarh Zemindari in the Hazaribagh district of Chota Nagpur. 
The’ Jagodih estate is situated in Chai, and is one of several 
estates in these Ferganas which were corded in the settlement 
as shamilat fa/wks—that is to say, /a/wks in which the falshkdars 
or proprietors now pay the Government revenue to the sesmindar 
instead of paying it directly to Government. Although this de- 
pendence is atrictly limited, these estates have also acquired the 
name of shidms or belly taiwks, as being now in the maw of the 
semindar, who has sometimes been tempted to claim them as 
portions of his own estate held on agir tenure and resumable in 
certain events, In recent years the question has assumed increa- 
sed importance as affecting the ownership of minerals, 

In this, as in the Sarsof case, Surendra Nath Karan Dee v. 
Kumir Kamakhya Narain Singh (1929), rot reported at present,* 
the Raja of Ramgarh is seeking to establish that this estate is 
held under him on jagir tenure. In the JBarsoíe case the Board, 
agreeing with the Subordinate Judge, allowed the defendants’ 
appeal and dismissed the suit on the ground that as no suit had 
betn brought in the Revenue Court to rectify the entry in the 
Ahewat, that entry under s. 87 of the Chota Nagpore Tenancy Act 
waa to be presumed to be correct until it was proved to be incor , 
rect, and the plaintiff had failed to discharge the onus imposed 
upon him, In this case also the plaintiff is subject to the same 
onus, and the question "before their Lordships is whether the 
appellate Court was right in holding on the evidence before tiom 
that-he had satisfactorily discharged it. 

. It is alleged in the plaint that Maharaja Bishun Singh, the 
sebgidelor of the Ramgarh Raj, which comprises several Perganas 
including Pergana Chai, granted certain villages, including the 
suit villages, in jagir to Rfji Lal Khan, the predecessor in 
interests of defendants 1 and a under & Puta of 1762. No rent, 
it is stated, was figed at the tims of “the grant, but it was fixed 

"6 Singo reported. Ses $3 C. L.], 50313— p 
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subsequently at Rs, 6g6-12,.and a Aibwiyit dated Kartek Sadi, 
1839, Sambat (1782), was taken from the sail Raja Lall Khaa, 
It was further pleaded that the question whether the estate was 
-a jagir was raised in a suit between the predecessors of the 
parties in 1792 and was decided in the affirmative, and that the 
question is now res judicata, 

The principal written statement was filed by Rai Debender 
(hunder Ghose, the father of the appellant bere, and other 
defendahts claiming as transferees from Hira Khan, a former 
owner of the Jagodih estate. They denied shat the /a/vÀ Jagodih 
was a tenure created by the proprielor of the Ramgarh estate, 
or formed part of it, and alleged that it has been in existence 
since.the time of the omsdan Emperors and that since the 
country was taken by the British it has been a shimilutor skikmi 
falwk and consequently not resumable, The owners of the /c/vÀ 
have never paid rent to the proprietor of Ramgarb, but at the 
time of the tzettlement made by the British it was arranged for 
purposes of convenience that the revenue payable for the Ju/wA 
or-Kaj Jagodih should be paid through the proprietor of the 
Ramgarh estate. It was also denied that the judgments relied on 
by the plaintiff operated as res judicata as regards the question 
raised in this suit, 

After a very lengthy hearing and a full consideration of the 
judgments of the Courts below, and thse arguments of counsel 
here, their Lordships find themselves in agreement with the con- 
clusion of the Subordinate Juige that the plaintiff hes failed to 
‘prove that the entries in the A#ewaf are incorrect, 

There is a strong body of evidence in support ofthe 
defendants’ case that the suit villages form part of the ancient 
semindari of Jagodih in Pergana Chai, of which Lall Khan, the 
alleged grantee of the fagir, and his ancestors for many genera- 
tions had been the proprietorr, though in the troubled times 
which preceded the grant of the diwani to the East India 
Company in 1765 they were often forcibly dispossessed by the 
Rajas of Ramgarh, and eventually only succeeded in retaining or 
regaining possession of the ar villages which were their semiadari 
saskar—tihat is to say, lande which as semindars they were allowed 
to hold yevenus free in the usual way as remuneration for their 
services, ` 


a * t g " ` 
The Lall Khan and his ancestors from 1719 onwards, long 
before the alleged grant 8f a jagir to him in gi 752 or 1763, were 
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ruling: power-is-clearly. shown in the report, made in September, 
1771, by Maharajah Shitab Rai to the Board of Reyenue, 


-which contains an account: of the Perganas of Chai and Champs 
from 1719 to 1769, Shitab Rai was placed.in charge of Behar - 
including Chota Nagpore, by Lord Clive in 1765, and so continu- 


ed until 1772. sg ^ 


The réport begins by stating that Raja Megar Khan ‘of Jagodih 
had paid revenue to Government, and, when Khandar Khan, thee 
Raja of Narhut and Samoy, rented these countries, Megar Khan 
had always paid the revenue, to him.' In r719, Megar Khan. was 
murdered by the then Raja A Ramgarb. The rest of the report 
shows that the Raja of Jegodih and thegother' Rajas of Chai and’ 
Champa were again and again forcibly disposseased by the Rajas of 
Ramgarh and were restored by the armed intervention of the 
Nawab and the renters under bim, In 1762, Boally Khan, a-kins- 
man of Cassim Ali, the new Nawab, defeated Raja Bishun Singh of 
Ramgarh and put Lall Khan of Jagodih and the other Chai 
semindars in possession of their remimdaris, but, as the report says, 
they only enjoyed their heritage for six months and were again 
dispossessed by Bishun Singh. It was admitted by Lall Khan in 
the 1792’ suit that he was dispossessed of hia walgwsard or revenue: 
paying lands in 1762, and it was found to be’ proved that he 
had never afterwards been restored to them, . 

This brings the narrative down to the alleged grant by Bishun: 
Singh to Lall Khan of the suit villages on jagir tenure, The plain- 
tif has filed an, alleged duplicate of a samad ofthe year 1763,, 
not 1762, the date given in the plaint, and also a copy from: 
the secord in the 1792 suit, which contains certain additional 
figures which have not been satisfactorily explained. It purports to 
be a patta granted by Bishun Singh to Lall Khan in respect of 
villages (yielding an income) of Rs. t,500, but in terms is only! a’ 
grant of five villages in the adjoining Pergana of Champa, yielding 
Rs. 752. The five villages are entered as dbuiswiam which is 
said to be equivalent to jagir, and, even as to these, itis not shown’ 
that the fa/fa was ever acted on, Assuming that it was, and thaf 
it was fntended that the income of these five villages should make' 
upswith the income of the Jagodih sasdar or unassessed villages’ 
which were to be left in Lall Kbhan’s possession, àn income of 
Rs, 1,5co, it is not shown that Lall Khan or the other Chai Rajae 
with-regard to whóm similar gu/fis havo been: exhibited, executed 
kabuliyats agreeing tqhold the sankar lands which formed pat of 
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garh. : It seems most improbable that they did so, and the evidénce EG 
shows that they never ceased striving for the restoration of their 1930; 
band 

semindaris, Bir Chara Chundér 
T Ghose 


Bishun died about this time, and was succeeded by his fenes 
Makund Singh, who was the Raja of Ramgarh in 1765, the date Xumar Ka makby 
of the accession of the East India Company, and the following Namin Singh. 
* years, - Thé difficulties experienced by the Company at this time in Sir Lekx Walis 

getting in the revenue and the measures they adopted, such as EE 
setting aside the old semindars who were in arrear and granting 
Pattas to strangers, are matters of history, It is only material to note 
here that, when the semindars were sel aside, they were commonly 
allowed to remain in posseggion of their malikana or allowances, in- 
cluding their nas&:r or revenue-free villages. 

In the years immediately following, the revenues of the Chota 
Nagpur plateau, including Ramgarh, were again rented by Khandur 
Khan, the semindar at the foot of the hills,.and by his son after him, 
Lutthey failed to collect the revenue from Makund Singh or to 
restore the Chai semindars, as ordered by the Company. Shitab Rai 
stites, at the end of his report, that in 1769 Captains Goddard 
and Camac were sent to collect the revenue and Makund Singh was 
reduced to submission, The report stops at*this point, and the 
next evidence is that in 1771 Makund Singh was granted a patia 
for Chai and Champa at a fama of Rs, 9501, and in September, 
1772, & three year; gafta for. Chai Champa and Ramgarh ata 
Jama.of Rs, 27,030, as. well as separate settlements for Palmanau 
and Chota Nagpur. None the less, a few modths later he was again 
in rebellion, and was put to flight by a military force under Captain 
Camac ; aod Tej Singh a member of the senior branch of his family, 
who had joined forces with the Company, was installed in his place. 

It was apparently with references to the period of Tej Singh'a 
accession that Lieutenant Robertson, in his report on the land- 
tenures of Hazaribagh, prepared in 1876 for the purposes of . 
the ‘Statistical Survey of India, stated that the Rajas of Chai 
“endeavoured to get settlements made with ‘them direct, but ‘ 
their efforts failed, and, though they were: maintained each. in his 
Raj, they-were directed to pay their tribute, which was ther cpn- 

‘vetted to a‘fixed rental, to thé Ramgarh Raja, The-Rajas of 
Rampur, Jagodib, Purona and Ikthori, accepted these terms and 
have been made-shikmi- talw&dars "e ^ 

That this is what was intended appears from the letters: exhibip- . . 
ed from the record in the 1792 suit, but, as glready stated, Lall * 

Khan only obtained possession of his andar. villages. dua letér * 
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ofthe year 1773, Tej Singh stated thit he had sent to Captain 


“Camac and made all possible efforts to hava the cass of the Rajas 


of Chai taken up, aad that, when the #724 of Raj or robs of invas- 


titure wis conferred upon him, he promised that he would give" 
the Rij to all the three Rajas, anl would receive the, proper. 


amount of rent from them ani woull pay it to Government. If 
this had been done the whole of th:se estates would hdvo become * 
shamilat taluks of Ramgarh. . ° 
There is a letter of about the same date from Captain Camıc 
to Raja Lell Khan of Jagodįb h and the other Chai Rajas stating 
that he had been under the Supression that they were already in 
enjoyment oftheir heritage, and that ghe would be glad to seoa 
settlement of the revenue made with them, but that, if not, they 
would bave their ssa//&im:, which would, of course, include the 
nankar on revenue-free villages which are the subject of this suit, 
That they did, in fact, get possession of their mankar or revenue 
freo villages and held them as such and pot in jagir as contended 
for the plaintiff, appears from the letter of Tej Singh's ` successor 


Paranath Singh in 1737. Iù it he statas that the Aw&mi of the 


naskar villages, then heli by Lill Khan, had always been remitted 
and thera was to 63 no interfereaca with this, This letter is 
really destructive of the plaintiff's case. that the suit villages were in 
possession of Lall Khan not as his oll seminduri mankar, but asa 
jagir granted to him by Bishun Singb. 

Further, the evidence shows that four.yeara later these aiee 
were assessed by the Government as s#asķire As the Subordinate 
Judge has pointed out, it was the policy of the Company, after- 
watds embodied in the Permanent Ssttlem3nt Regulations, that 
these &ankar lands were no longer to remain frae from assessment, 
but were to be annexed to the swa/gwsari or revenue-paying lands, 
There is a letter of the sth Decambsr, 1781, from the Collector, Mr, 
Chapman, to Lall Khan and a fellow Raja, stating that he had 
appointed Lala Subua Rai to collect one-fourth of the fama of 
their villages, and that they were to pay him this one-fourth and 
appropriate the remaining three-fourths for themselves, In impor 
ing this very light rate of assessment, the Collector was obviously 
giving effect to the Company's orders for the assessment of the 
wmarharlands, It is unnecessary to refer in detail to the other 
letters, which show that at thi» time it was in -contemplation to 


restore the Chai Rajas to their wa/gusart £ -révenue-paying lands 


as well, as they are got the subject of the present suit, and „these 
letters are- the only evidence that their title was recognised, 


LI 


D 
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That the Jagodih Raja never paid the Raja of Ramgarh in ^ P. €i 
respect of these villagés more than the amount of the sasÁar' 1930. 
assessment imposed by the Collector, is shown, in their Lordships’: gj, Clare Churder: 
opinion, by the ekrirmawa or deed of settlement of 1786, in ths Ghose 
fuit brought by the Raja of Ramgarh against the Rajas of Jagodih Kamar Kamakhya 
and Rampur for one-fourth of the malgwsari of the villages held. Nevin Singh. 
p by them, which is4the amount of the assessment imposed by the Sir Şoku Wallis,- 

Collector, Under the compromise the Jagodih Raja was to give T 
the Rajà of Ramgarh possession and enjoyment of six of his 
twenty-one Villages. The sir villages are expressly stated to be 
equiyalent to a one-fourth share and the Dfteen villages retained to 
be equivalent to'a three-fourths share, 4It‘is farther stated that the 
thami! jama or estimated pmfits of the six villages surrendered to- 
the Raja was Rs, 655-8, and this figure is practically identical with 

$,,656-12, the arhount of the As&mi or rentia the bond alleged 
by the plaintiff to have been executed by the Rsja of Tagodih on 
on the 21st October, 1784. In their Lordships’ opinion, this evi- 
dence goes to show that all the Jagodih Raja was liable to pay 
Ramgarh was the amount of the assessment imposed by the Collec- 

Tor on his sankar villages as to whith both title and possession were 
in him, and consequently that the tenure was not jagir but 
shamilat, . ` 

For the plaintiff, strong reliance is placed on the fact that in 
the skw bond the suit villages are described as fagi. Mr. De 
Gruyther for the appellant his cited authority to show that the 
term jagir was sometimes applied to sankar, Even if it were not 
thp use of this term in this document which was executed by 
‘someone else on behalf of the Jazodih Raja i is at most evidence of an, 
admission which in their Lordships’ opinion is of very small eviden- 
tiary value in view of tha rest of the evidence, Nor do their 
Lordships attach any weight to the circumstance that in a report 
submitted by Mr, Leslie, the Collector to the Board of Revenue 
in 1788, Lall Khan was entered as a jagirdar holding fifteen villages ° 
with a AÁassi/ jama of Rs. 1,982 and as paying a annas per rupee i 
onthe Akami? jama. The report gives these particulars with 
regard to a very darge number of estates in the s¢mindari and was 
no doubt intended to show the collections of the semindari with « 
view to the decennial settlement which was in preparation. Thé 
entry was ptobably drawn up from statements furnished by the ` 
Raja of Ramgarh, and it is not shown fhat the Raja of Jagodih had = 
any notice of them, : 

With regard to this part of the case, it is Ce mac to iji De 
. 
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that it is well settled that if the Jagodib Raja was the proprietor of 
these saw&ar villages, his title was unaffected by his estate. being 
included in the permanent settlement or any of the previous settle- 
ments with the Raja of Ramgarh [/sggui mohi nee Dossee v. Sookke- 
mony Dossee (1)], and that his failure to apply as such proprietor for 
the separation of his estate under Regulation 8 of 1793 within the, 


" 


time limited by section 14 of Regulation 1 of 1801 merely deprived ę 


him of the right to separation, as the section expressly left his other» 
rights unaffected. E" 
Lastly, their Lordships desire to say that where, as in this caso ` 
there isa controversy astogthe meaning of such words as Ask- 
mi malgusuri jama and the Ike, which may mean rent or revenue, 
it is desirable that the word used in tHe vernacular should be in 
serted in brackets after the English rendering, so as to assist the 


Court in determining which meaning is applicable in the perti, 


cular case. 

As regards the only remaining question, their Lordships are 
unable to agree with the Appellate Court that the issue in this casa 
is res judicata by reason of the judgment of the Court of Sudder 
Dewany Adalat in the suit of 1792, between the then Rajas of 
Jagodih and Rampur and the Raja of Ramgarh. When that suit 
was instituted, the Jagodih plaintiff had been in possession of the 
Jagodih maskur lands for some twenty years, and.had no grievance 
about them, Oa the,other haud, he was out of possession of the 
malgusari or revenue-paying lands of the estate. The plaint 
states thet the Raja of Ramgarh was in possession of the s/Ea/ 
and malgusari rights, Rs. 6501, besides the sairats (home-farg 
lands), "which is the old jama of the five mahals,” and prays that 
their then ss/kiat and ma/gusaré rights may be restored to them, 
The old jama was the jamu of the swa/gwzari or revanue-paying 
lands, and did not arise out of the sankar, In these circum- 
stances, their Lordships are unable to agree with Mr, Upjohn's inge- 
nious contention that the plaint must be read as asking not only 
for relief in respect of the waZgwzarí lands, but also fora declara- 
tion as to the sankar lands which wore siready in the plaintiffs 
possession, Stil loss can they agree with the contention that the 
plaintiffs might and ought to have asked for such a declaration, 
a relief scarcely known in these days, so as fo bring them, with- 
in the operation of Explanation IV, to Section rr of thé Code of 
Civil Procedure. Even now failure to sue for a declaration in nd 
way bars a claim for substantive relief ghoh it arises, 

© (1) (1871) 17 W. É 41 Py C. ; 


Y 


o 
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As was usual, the plaint set out the documentary and other 
evidence on which the plaintifs relied in proof of their titles, 
and mentioned their possession cf the semisdari nankar as part 
of such evidence. This was met, on the other side, by a denial 
“that they had any such nankar, and an assertion that their vil- 
| lages were held on jagir tenure, 

If the merits had been gone into, ‘this (€ eT have 


* bad to be "investigated, but all the three Courts held that they 


*were precluded by section 14 of the Regulation of. 1793 from going 
into the merits, because as stated in the judgment of the Court of 
Sudder Dewany Adalat, the plaintif appellants had "admitted 
that they were out of possession of the semindaris claimed by the 
plaintiffs before the accessfpn of the East India Company, and it 
has been proved by the evidence of the witnesses that they never 


e got possession thereof since then,” 


In their Lordships’ opinion, this judgment cannot be read as 
giving rise to any plea of res judicata with reference to the sankar 
lands. 

In the result, their Lordships are of opinion that the plaintiff 
has failed to discharge the statutory burden imposed on him, and 
that the appeal should be allowed, the decree of the High Court 
reversed, and the decree of the Subordinate Judge restored, and 
they will humbly advise His Majesty accordingly, The respon- 
dents must pay the appellant’s costs throughout. 

Watkins & Hunter : Solicitors for the Appellant, 

Solicitor, ki Cites Solicitor for the Respondent No. 1. 


à. T. M. Appeal allowed, 
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Before Sir George Claus Rankin, Knight, Chief Justice and 
Mr, Justice C. C, Ghose, 


K. B. DUTT, AND ON HIS DISCHARGE,  * 
SUDHIR CHANDRA DAS 


T. - 
» e. 
SHAMSUDDIN SHAH SHAHEB,* a 
Revision—Civil Procedure Code V ef 1608), Sec. rig—lrregularity— 


Application to set aside separa E ‘fs power—Civil Procedure Code 
(Act V of 1905), Order IX R. 13 amd Sec. 15g scope of—Exparte decrees set 
aside irregulaly—Inkerent jurisdiction of Ceurt —Misappdication -Courts 
power do refuse adjournment prayed jer by bath sides, 

The plaintiff brought a sult in October 1923 fora declaration of title to a 
certain property aud for certain reliefs as regards possession and rents against a 
number of defendants. Amongst the defendaots opposite parties before the High 
Court only the defendant No. 17 filed a written statement. The caso was pro- 
tracted for a long timo and ultimately the 18th July 1927 had been fixed for the 
hearlng of the case, which all the parties knew or bad the usual means of 
knowing. On that date both sides applied for adjournment which was refusod 
by the Subordinate Judge who tried the suit. The caso was inen taken up. The 
plaintiff called his witnesses and the defendant No, 13 called & witness. The 
other defendants applied for adjournment. But when this was refused they did 
not take any further part Inthe proceedings and the suit was decreed exparte 
against them. Some of these latter applied under order IX rule 13 of the Code 
of Civil Procedure to set aside the exparte decree. No caso was made out 
woder order IX rule 13 but the suit was restored on other considerations not 
contemplated by the above rule aod onder the provisions of section 151 Civil 
Progedure Code : 

Held, thatas the Subordinate Judgs exercised powers which are not to be 
found in order IX rule 13 Civil Procedure Code and set aside the decree frregu- 
larly, the High Court could interfere under section’115 Civil Procedure 
Code, 


When no case is made out under order IX rule r3 it is not open to the Trial 
Court to enlarge the rule by having recoutso to section Isi Civil Procedure 

It is often very right fora Judge to refuse adjournments which are asked for 
De partles, 

" Application for Revision under section 115 of the Code of Civil 
Procedure by the Plaintiff, 


Proceedings under order IX rule 13, Civil Procedure dd 
* Civi! Revision Case No, 608 of 1928, againif the order of A. Ghose Esq., 


Vor, LIL] HIGH COURT, £35 


The material facts wil appear from the judgment, oy, 
Messrs. Josh Chandra Ray and Rajendra Chandra Guka fo 1930: 
the Petitioner, ; K. B. Dutt 
, v. 

Messrs, Biraj Mohan Mefumdar and Nurul Hug for the Oppo- — Sbamsuddin Shak 

ite Part’ Shaheb, 

e silo arty. = 
* The judgments of the Court were as follows :— 
January, & 


* Rankin, C. J.:—1In my opinion, this Rule should be made 
absolute, 


It appears that the plaintiff filed ọ suit against a very great 
number of defendants hia 1923 asking, in substance, for a 
declaration of title toa ain property and for certain reliefs as 
regards possession and rente, Certain of the defendants filed 

“written statements but none of the opposite parties to this Rule 

except defendant No. 17 filed a written statement. A local investi- 
gation was ordered in 1924 and it appears that in 1925 various local 
enquiries were directed and were prosecuted, The Commissioner 

made more than one report and, in May 1926, certain of the defen- 

dants filed objections to the report, The case was being tried before 

a Subordinate Judge of Decca and, in that town, there is apparently 

more than one Subordinate Judge. In November 1926, it appears 

that the case had been transferred fromone Judge to the other 

more than once and the position was, when wecome to March 1927, 

that the case was on the file of the second Subordinate Judge. It 

appears that, on the goth June 1997, it was transferred to the file 

ofthe fonrth Subordinate Judge—a Mr. Ghose, Before that time, 

the final date for hearing—the 18th of July 1927 had been fixed. 

There is no doubt that all the parties knew or had the usual means 
of knowing that the x8th of July wasthe hearing date, It is said 
that some of them had not become aware of the fact. that instead 

of one Judge trying the case it was to be tried by another. But the 

two Judges were rot sitting in different towns and Iam entirely 

unable to see on the facts of this case that that matters very much, 

Now, what happened on the date in question was that the Subor- 

dinate Judge, firstof all, was asked by both sides to give an 
adjournment and he refused, Ineed not say thatit is often very, 
right indeed fora Judge to refuse adjournments which are asked 
for by v) sides, The commonest experience in the District 
Coums is'that for no reason at all cates are adjourned again and 

again and nearly always on petitions of both aides, The 

plaintiff was able, inspite of that refusal to collec certain witnesses — , *' 
and he did, in fact, call four witnesses whon the-case wastskenup — , 

- . 
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on that day. One of the defendants—defendant No. 13 called a 
Witness, The other defendants were in this position, it* would seem, 
that when they found that the case was being taken up they too, 
wanted an adjournment, They had not any excuso whatever for 
themselves not being properly present or not having ‘properly 
instructed a pleader or anything of that kind; but they alleged , 
before the Judge that there were certain witnesses against. whom 
they desired process to issue. The learned Judge was not "satisfied 
that there was any reason why the case should not go on ani' he 
determined that it should gign. The plaintiff called his witnesses 
and the defendant No. 13 called his witness. Anybody who desired 
to take part was heard in argument ; bu@the particular defendants 
with whom we are concerned did not take any part in the proceed- 
ings. When they found that the Judge was going togo on with* 
the case, neither they nor their pleader took any further part in the 
proceedings. Thereafter, the plaintiff's suit having been decreed as 
against them exparte, certain of these defendants on the x6th 
August 1927 applied, it would seem, under rule 13 of order IX of 
the Civil Procedure Code for restoration of the suit, As the decree 
was anexparte decree against them, they were entitled to apply 
under that rule, , They put forward a Bengali petition which con- 
tained no reasons whatever of the character required by the rule 13. 
They made a case that the value of the suit was high and that it 
was agreat pity that it was decided against them exparte ; but any 
relevant reason why they were not ready onthe 18th of July was 
not-disclosed by the petition. They supported tbat case by calling 
two witnesses, One wasa gentleman. who had recently been 
Appointed guardian ad litem of a certain party who was not one of 
the applicants; The evidence of the other witness disclosed no 
reason, so faras I can discover, why these defendants were not 
ready.to appear and take part in the case onthe z8th of July. In 
these circumstances, it.has to be observed that all the persons apply- 
ing to the learned Judge in the Court below except one were defen- 
dants who had not even filed a written statement; but the defen- 
dant No, 17—one of these applicants—had filed a written statement, 
Row, the learned Judge when he dealt with this somewhat curious 
application most inadequately supported by evidence proceeded on 
this principle > He, first of all, enlarges on the ‘fact that fhe plaintiff 
himself was not ready on the date in question, Well, , X the plain 
tiff; Had, not been able to produce evidenge in support of his case, he. 
would have suffereél for his unreadiness, In fact, however, sho was 
able to € and did.call his witnesses, The learned Judge says that. 
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the suit isan old one no doubt but big ‘properties are at stake and 
that one moxe opportunity by way of warning should, in his opinion, 
„have been given to these defaulting defendants. He then says that 
it was urged that the grounds stated were not proper grounds under 
order IX rule 13, He says “there may be some force in their 
, contentions but they also narrowly escaped dismissal of the suit ; 

this plaintiff also applied for time as he was not ready.” These 
teasons tlo not appear to be relevant to the objection that the 
grounds relied upon were insufficient under rule r3. The learned 
Judge goes on : “It isa fit case ako under section 151 where 
inherent jurisdiction of the Court sHóuld be exercised to set aside 
the exparte decree. I find sufficient cause, It is ordered that the 
experte decree be set aside.” Tam by no means satisfied that the 
learned Subordinate Judge found or intended to find that there was 
a case made out to satisfy rule 13 of order IX and I entirely dis- 
sent fromthe view that, if no case is made out under that rule, 
it is open to the learned Judge to enlatge the rule by talking about 
section 151. The rule deals not with a person who has no excuse 
for not being present or who, as a reason for not having all his 
witnesses, asks for an adjournment for the purpose of calling further 
evidence and is refused, That is not the subject matter of the rule 
atall, The rule ie dealing with a case where a decree is passed 
exparte and it says that, if summons is not garved or if the party is 
prevented by any sufficient cause from appearing when the suit is 
called on for hearing, the Court shall make an order restoring the 
quit, In my judgment, so far as this" batch of applicants only one of 
whom filed a written statement is concerned, the case does not come 
within rule 13 of order IX. It appears to me that the learhed 
Judge has restored the suit purporting to exercise powers which 
are not to be found in rule 13 of order IX, It may be perfectly 
true that a defendant who has not filed a written statement may 
take part toa certain extent in the hearing of the case; but an 
application to restore, when made at the instance of such a defen- 
dant, ina particularly weak position because people who do not 
trouble to file written statements ere not generally very diligent in 


other features of the defence, entirely agree with the argument ' 


that, if this were a mere question whetber or not certain cause ws 
sufficientlit would be a matter which we should not discuss under 
section ris Code of Civil Procedure? In my judgment, in this case 
the learned Subordinate Jpdge has purported to exercise powers 
which he does not possess, His duty was to exact from the parti- 
cular applicants before hjm satisfactory evidence of sufficient cause 


e. g 


528 


Civit. 


1930. 
Soe 


K. B. Dutt 


ve 
Shamsuddin Shah 
Shaheb, 


Rankia, C. 9. 


— 


Civit. 

I930. 

v 
July, *, 41, 22. 


— 


THE CALCUTTA LAW JOURNAL, [Vor. LIL 
why they were unable to appeir whan the case was calléd ‘on for . 
hearing. I say nothing now about the exact meaning of the word 
"appearing", They must show what the rule exacts, ‘In my judg- 
ment, this case is an ins¥ancs of & decree being x aside ' 
irregularly, 

It appears to me that the Rule should be made absolute with 
coats, The hearing-fee in this Court is assessed at three gold * 


mohurs, xl " 
C. C, Ghose, J :—1 agree, 
D. K. R * Rule made absolute, 
` 
i elie NERE. as ) 


Before Mr, Justice. Patterson. 


ASHUTOSH GARAI 
t. 


FIRM STANDING IN THE NAME OF BALMUKUND 
KISHEN GOPAL,* 


Previncial Small Cause Counts Act (IX of 1887), Soc. a5— Suit. fer damages rer 
breach of (ontraci —Non-consideratisn of evidence- and. all the facts and 
circumstances of the case amd conduct of the patrtles—Rrrer of lam. 


The defendant contracted to sell 10900. minnds of husks to the plaintiff ate 
three and a half annas a maund, Ho duly delivered 589} manods bat delayed 
In th@ delivery of the remaining 410; mannds and finally tendered husks mix- 
ed with sand of which the plaintiff refused to accept delivery, Tho plaintiffs, 
contention was that the husks subsequently tendered were not up to sample, 
that they were ieferlor in quality to husks previotly suppiled. The plaintiff 
brought a suit clalming damages for breach of contract. It was admitted on 
behalf of the defendant that the husky tendered to the plaintiff contalned a cer 
tain amount of sand, but it was contended that it was unavoidable. There was 
evidence adduced on behalf of tho plaintiff that about one-sigth of “the so-called 
husks subsequently tendered to him consisted of sand and it should be presumed 
that it was not fit for cattle coosumption. The trial Court without taklog the 
evijence on this point into consideralloà and especially the conduct of the par- 
ties, dismissed the plaintiffs claim for damages 1 

Held, that the trial Court erred In Jaw in vot taking isto considfeatoy and 
attaching due weight to the facte and circumstances of the caso as mentioned 
aboro. ex 

" Givi] Revision case flo 17% of 1930, against the order of Syed Amjad All, 


. Small Cause Court Judge, Bishnupur, dated sth December, 1929. 


n 
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Application for Revision under section 23 of the Provincial Civita 

Small Cause Courts Act by the Plaintiff, 1930, 
Suit for damages for breach of contract, Ashutosh Garal 
The material facts will appear from the judgment, Firm Waudisg. da tho 
Mr, Hira Lal Chakraéarty for the Petitioner, name of ~ Balmukand 
Afr,'Bejoy Kumar Bhattacharya for tha Opposite Party. Kihei Genel: : 


. C, A, V, 
The following judgment was delivered by 
PS 


° July, 12. 
Patterson, J:—This Rule is directed against the jadgment — 


of the Small Cause Court Judge of Bishnupur dismissing the peti- 
tioner’s claim to damages fer breach’ of contract, The defendant 
contracted to sell 1000 mands of husks to the plaintiff at three and 
a half annas a mannd, He duly delivered 58934 maunds but delay- 

ø td in the delivery of the remaining 41014 maunde and finally 
tendered husks mixed with sand of which the plaintiff refused to 
accept delivery. The plaintiff's contention was that the husks sub- 
sequently tendered were not up to sample, that is, they were in- 
ferior in quality to the husks previously supplied. The defendant's 
contention is that the busks of which the plaintiff refused to 
accept delivery were similar in quality to those already supplied, 
and that at any rate the plaintiff had not succeeded in proving that 
they were in any way inferior in quality, The learned Small Cause 
Court Judge held that there was nothing to show that the defen- 
dant had agreed to supply husks of a belter quality than those 
tendered or that they had actually supplied busks of a better 
quality on previous occasions and he, accordingly, disallowed the 
plaintiff's claim for damages end only granted a decree for Rs, 20 
which had been paid in advarce. It is contended on behalf of fhe 
petitioner that on the materials on the record the learned Small 
Cause Court Judge should have held that the opposite party 
was liable for breach of contract and should have awarded damages 
accordingly, In my opinion, the petitioner's contention is well M 
founded and thie Rule ought to be made absolute. It is admitted 
on behalf of the defendant that the husks tendered to the plaintiff 
contained a certain amount of sand, but it is contended that the 
presonce of some sand among the husks was unavoidable and that 
there had been a similar proportion of sand inthe husks previous 
ly supplied to the plaintiff, The evidence adduced on this point 
on the o of the defendant is escanty and conflicting.’ The . 
defendant's manager says that one maund of husks ordinarily * i 
contains 1 or 134 seefs of sand whileg another witness °, 
says that it contains 5 to 7 seers of sand per maung. The * 


- ° 
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Civit: ° evidence adduced on the side of the plhiiatif is to the effect that 
1930, about one-sixth of the so-called husks tendéred to him consisted. 
PRU Gara; Of sand, whereas the husks previously supplisd to him had not 
UPPER contained any sand. It is clear that the proposition that so-called 
name of Balmukund husks of which no less than one-sixth consist of sand, are fit for 
: £u Gopal, cattle consumption, is one that cannot be supported in the ,absence 
Patterson, J. of very strong evidence, and it seem; to me that the learned Small 
os Cause Court Judge has misdirected himself in not "taking the 
evidence on this point into consideration and that he has sHiscogart 

ded the aspect of the matter referred to above, It further appears . 

to me that he has mitedirected himself in not taking the circums- 

tances into consideration, add especially the conduct of the par- 

ties. The plaintif showed himself to Be willing and anxious to 

take delivery as soon aa possible, but the defendant, on the 

other hand, delayed in tendering the balance of the husks con 

tracted for, and finally tendered husks containing a considerable 
proportion of sand, It appears further that during the time | 
that elapsed between the making of the contract and the tender i 

of the balance of the husks contracted for, the price of husks had 

risen from 334 annas to 9 annas per maund, This does not, 

of course, show that the husks finally tendered were inferior: in 

quality to those previously supplied, bur it does throw a certain 

amount of suspicion on the good faith of the defendant and indirec- 

tly on the value of the evidence adduced on his behalf, In my 

opinion, the trial Court has erred in law in not taking into conside- 

ratiod and attaching due weight to the facts and circumstances 

referred to above, and I am satisfied that the second instalment of 

husks tendered by the defendant to the plaintiff was of inferior 

quality to the first instalment and was not fit for the purpose for 

which the husks were intended. In these circumstances, the 

Rule must be made absolute and the decree passed by the trial 

Court modified. The plaintiff will get from the defendant, in 

: addition'to the sum of Rs, ao already decreed, damages at the 

rate of 534 annas per maund on 410% maunds of husks, together 

with proportionate costs in the trial Court, as well as his costs in 

this Court including a hearing fee of two gold mohurs, The 

defendant will bear his own coats throughout, 


D. K, R, Rule made absoluts ; "1 mositied, 


* 





Vor, LIL] nigh COUR. 


APPELLATE CIVIL. 
Before Mr. Justice M. N. Mukerji and Mr, Justice D. N, Hitter, 


KRISHNABANDHU GHATAK AND OTHERS, 
. v. 
PANCHKARI SAHA AND ON HIS DEATH HIS HEIR 
* * AND LEGAL REPRESETATIVE PRAN- 
. E KRISHNA SAHA* 


Cisi! Procedure Coda (Act V of 1908), O, 34, R.6, O. ar, R. 93—erigeage— 
Final decree fer sale—Sale—Confirmatio€ of sale—Decrese for balance — 
` Right to mahs an application therefor whem accrues—Limitation—Indian 
Limitation Act (LX af 1905), Sch. I, Art 181—Time from which limitation 
tuld run—Appeal or ether proceedings, if suspend the operation of the 

P states. 

An application for a decree for the balance under order 34 rule 6 of the Code 
of Civil Procedure is governed by Art. 181 of schedule I of the Limitation 
Act. 


The right to make such an application does not accrue until the Court has put 
.& seal of'finallty to the proceedings by confirming it under order 21 R.93 
Civil Procedure Code, Therefore the time from which limitation would raris the 
date of confirmation of the sale and the uncertainty caused by an appeal or other 
proceedings taken do not suspend the operation of the statute or entitle the 
plaintiff to get a deduction. i 


The view of Article 181 of the Limitation Act asgaken.in the case of Hari 
Meken Dalal v. Parameshwar Shan (1), doesnot milftate against the above 
view 


Appeal by the Defendants. 

Proceedings under order 34 R. 6 of the Code of Civil Procedure, 
The material facts will appear from the judgment, : 
Mr, Annada Charan Karhoon for the Appellant, 


Messrs, Gopal Chandra Das, Bhuban Mohan Saka and Biswa- 
narik Ray for the Respondents, 


A, V. 

The judgments of the Court were as follows :— à 

Mukerji, J. :—The defendants who unsuccessfully resisted an 
application for a decree for the balance under order 34, R., @Ciyil 
Procedure Code have, preferred this appeal, They took four 
objection, which were all over-ruled, and two of them have bee 
pressed bgfore us as of any substance, 

* Appeal from Original Decreo No, 61 of 1928, against the decres of Babu 
Shib Charan Sil, Subordinate fudge, and Court of Mymgasingh, dated tho s8th 
July, 1937. ` > 

(1) (1933) 32 C. W. N. 971. 2 ee 
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The final decree for sale was passed om the 18th June, 1921, 
The sale was held on the 28th October, 1922 and was confirmed on 
thef26'h June, 1925, The application fora decree for the balance | 
was made on the s7th May, 1926, It is conceded, and indeed can- 
not be disputed, that the application is governed by Art, 181 of 
schedule I of the Limitation Act : Pell v, Gregory (1). This is the 
Article which the Subordinate Judge has applied. He has however » 
observed,-—“ I think that the time from which limitation would rug 
is the date of confirmation of the sale, inasmuch as ualess and until 
the sale was confirmed by the Court after disposing of all objec- 
tions against it the deficiency in the amount could not be ascer- 
tained for the purpose of order 34, R, 6gand until this could be 
ascertained, the plaintiff right to apply could not accrue.” It is 
said on behalf of the appellants that the right to accrue arose on the ` 
sale having taken place, that with some foresight deficiency could be 
ascertained, and that if the decree-holders are permitted to wait till 
the objections are decided they might as well urge with propriety 
that they are entitled to wait until an appeal or even a second appeal 
is disposed of, which would prevent their right to apply from aceru-. 
iag for an indefinite time, Such a view, it is said, would militate 
against the view of Article 181 taken inthe case of Huri Mohan 
Dalal v, Parmeswar Skau (2). The question that arises upon a 
plain reading of the Article, is when did the right to apply accrus 
for an application for th balance ; or, in other words, what was the 
earliest point of time at which it could bs said that it had arisen, 
That point of time can in no event be earlier than when, in the 
words of order 34, R. 6, "the net proceeds of any sale. held under" 
the,last preceding ruls are found insufficient to pay the amount due 
to the plaintiff.” Now ona sale taking place andthe bid being 
accepted by the Court the person declared to be the purchaser has 
to deposit forthwith twenty-five per cent, of the. purchase money, 
and on failure thereof the property has to bs resold (order ar R, 84). 
The full amount of purchase money has to bs paid by the fifteenth 
day from the sale (O. 2x R, 85), and in default thereof a resale 
takes place (Or. 21 R. 86). Tho sale may be set aside ort. deposit, 
within thirty days of sale, of five per cent; of the purchase money 
fog payment to the purchaser and of the dues of the de older 
for payment to him (O. sr R, 89). This provision has ben held 
as applying to a sale in execution of a, mortgage decree ang has now 
been expressly inoluded by the legislature in the amendment of 
order 34 R. 5 iutroguced iu 1939. . It maj also be set aside on an 

fr L. R. 58 CRO 828. (2) (1928) 32 C: W. N. g?r. 


* 


Vou, LIL] HIGH COURT, 


application, made withig thirty days of it, on ground of irregularity 
or fraud, So many contingencies intervening it is impossible to hold 
that the plainfiff is in & position to ascertain what the net proceeds 
ef the sale amount to or to find out whether and if so to what extent, 
they are insufficient to pay the amount due to him, It is therefore 


a only reasonable to hold that the right to apply does not accrue 


euntil the Court has put a sealof finality to the proceedings by con- 
fymingit under order 21, R, ga. Once the right accrues time 
begins to'run and the uncertainty caused by an appeal or other 
proceedings taken need not itself be held sufficient to suspend the 
operation of the statute or to entitle the plaintiff to get a deduction. 
We are of opinion that thegiew taken by the Subordinate Judge is 
entirely correct, Nothing that has been said in Hari Mohan Dalal 
v. Parameshwar Shaw (1) in our opinion, militates against this 
view, 

The next point urged is that the right to a decree for the 
balance is barred, because the suit itself was instituted beyond 
time, This contention has no substance because there were at least 
two payments made within three years of the shit, They were, it is 


true, made by the defendant No, 2 alone ; but the evidence satisfies” 


us asit did the learned Subordinate Judge, that they were made 
with the hand of the defendant No, 2, from the joint family funds 
and presumably under the directions ot the defendant No. 1 who 
was the Karta of the family consisting of all 3Éfendants. 

The appeal is dismissed with costs—hearing-fee three gold 
mohurs, 

Mitter, J. :—I agree. 

e 

D, K, R. Appeas dismissed, 


‘ 


(1) (1938) 31 C. W. N. 971. 
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PRIVY COUNCIL. 


UN PRESENT : Lord Tomlin, Str Lancelot Sanderson, Sir George 
; Lowndes and Sir Binod Mitter, 


P.C. a RAI SAHEB MOTI LAL MANUCHA - 


1930. v, 
Sunt- 0; THE UNAO COMMERCIAL BANK, LTD, CAWNPORE, | 


(Om APPEAL TRO THE Hios Ccurt or JovicatoRe AT 
ALLAIIABAD,] 


Mercanii'e firm—~Impiled authority of partner te draw and accept bills and 
hundis—Munib, authority of—Hundi ished in renewal—Right is sue on 
‘original kundi noi thereby lost. 

In & mercantile trading firm a partner has implied authority to draw and accept, 
bills of exchange or hundis on behalf of the firms Busersee Dass v. Gholam 
Heoesein (1) followed, 

Where the implied authority of the partner to accept hundis has been expressly 
cancelled, the firm will nevertheless be liable on the hundis to a holder in dus 
coutxe, anless lt is established that be had knowledge of such cancellation, 

~ — Quaere, whether the mynib of & mercantile trading firm has, by custom or 
otherwise, anthorlty to accept hundison the firm’s behalf. 

Where a hundi. is drawn by way of renewal of aud io substitution for a pre- 
vious accepted hundi, the substitution is conditional on the substituted hundi 
belng accepted by the drgwoe, Where itis not so accepted and condition is 
therefore unfulfilled, the original accepted hundi romains In full force as against 
the acceptor, and ho is liable to bo sued upon tt. 

Consolidated appeals No. 93 of 1923 from four decrees of the 
High Court, Allahabad, dated the rgth October. 1926. Three 
of the said decrees affirmed three decrees of the Subordinate 
Judge of Cawnpore, dated the arst September 1923, whilst one 
decree reversed a decree of the Subordinate Judge of Cawnpore, 
dated the srst September 1923, with the result that the four suits 
which had been instituted by the plaintiffs-respondents were decre- 
ed with costs, 

The facts appear sufficiently fully from theiy Lordships 
judgment. 

* Tho plaintiffs’ case was shortly that two Gisipos firms drew 
"Hundis on the Calcutta firm which were discounted by fthe plain- 
° tiffs and accepted by the Calcutta firm through the ‘medium of 

of their Munib, Shambu Ratan, and subsequently dishomoured. In 

snit No, 187 it was further stated that ,when Hundis No. 7 and 8 

e, — were not paid on ue presentation, defendants Nos, r and ¢ asked 
(1) (0879) 13 Moo. J. A. 358, 


Vor, LII.] PRIVY COUNCIL, 535 


for a renewal of the hundis for sixty-one days, which the plaintiff Bae 


ned 


Bank accepted ‘on condition that defendant No. 3 (the drawee), ' 1930. 
Moti Lal Bisheshar Nath, accepted such renewed hundis ; that Rai Saheb Moti Lal 
‘according to this arrangement defendant No.1 drew hundis Mantels 


Nos, g and ro in lieu of the unpaid hundis, but these hundis being The Unao Commoc- 
e presented at Calcutta for acceptance the drawees refused to accept cere 
e thom; that the renewal of the hundis was granted onthe express — 
eunderstanding that the same would be accepted by the drawees, 
but as they did not accept them the former hundis remained sub- 
sisting and enforceable. i 
The M EL M pleaded that he was not liable 
because" :— 
1, The drawings by y* Cawppore firms and the acceptances 
of Shambu Ratan were part of a conspiracy between Bisheshar 
Nath, Shambu Ratan and others, 
a, That Shambu Ratan hid no authority to write the uccep- 
tarcer, i 


3. Thatasto the hundis 7 and 8 the causes of action upon 
them had gone because hunlis 9 and 1o had been taken i in their 
place by the plaintiff Bank, ‘ 


As to the first point mentioned above, the tial judge held that 
‘the drawings and acceptances were made and written as part of a 
conspiracy, but that the Banks were not parties to the conspiracy, 
The High Court on appeal held that there was no evidence to pre- 
sume any knowledge of any of the officials of the Bank of this 
e conspiracy. 
As to the second question, the trial Judge held that the.‘ 
bills were accepted by Shambu Ratan when presented for accep- 
tance at the defendant-appellant’s firm at Calcutta; that Shambu 
Ratan had no written authority to accept bills in the name of the 
Calcutta firm, but that by reason of the custom or local usage of 
Calcutta under which a Munib transacting business in a firm such ; 
a3 the Calcutta firm can accept huadis although thera is no written 
authority or duly executed power of attorney in his favour, he had 
ostensible authority to do so, and that there was no limitation of 
such implied authority given or known to «the plaintiff Banks, he 
High Opurt in apoeal agreed with the Subordinate Judge that 
. Shambu Ratan had accepted the bills, and according to the usual 
commercial custom and practice, Shambu Ratan had authority to : 
accept the hundis. They also held that under section 27 of the Nego- . i 
tiable Instruments Act, 1881, an agent’s authority to accept, bills ° 
need not be in writing, and that the authority give to Shambu , 
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EU 4 Ratan was proved, and sufficient to bind the, defendant-appellant’s 


1930. ! firm. ' 
Rai Sabab Moti La] As to the third point mentioned above, the learned'trial Judge 
Manuchs held that the contention of the defendant-appellant was good in. 


The Unao Commer. law, and he therefore dismissed the suit of the plaintiff Bank in 
un reference to hundis No. 7 and8. The High- Court, on‘appeal, , 
— took the contrary view. After referring to the judgmont of the . 
Judicial Committee in Tørrame v. Bank of British North, 
America (1) the learned Judges held that the taking of:billd Nos. 9 
and ro was only a corditional extinguishment of the rights of 
action on bilis 7 and 8, and that as bills Nos. 9. and 10 were never 
accepted by the Calcutta firm, and were gnever paid, the right of 
action on bills 7 and 8 still enured for the benefit of the holders. 
^. From these decrees of the High Court, the defendant, Moti x 
f Lal, appealed to His Majesty in Council, 
i DeGruyther K. C. and Dus for the Appellant, 
` Dunne, K. C. and Wallach for the'Respondents, .. 
During the argument, referrence was made to Bank of Aus- 
tralasia v, Breillat (2); Bunirsee Dass v. Gholam Hossein (3) ; 
Terrance v, Bank of British Norih America (1); Nicholson v. Rich- 
stts (4) ; Indian Contract Act, 1872, sections 187, 188, 237, 238, 
249, 251 ; Negotiable Instruments Act, 188r, sections I and 27. 
Counsel for the Respondents were not called upon. 
Their Lordships’ judgment was delivered by 

Juas, 20. Lord Tomlin :—Certain Cawnpore firms, in all or some of 
which Bisheshar Nath was a partner, drew during the years 1921, 
and 1922 a series of ten hundis upon a Calcutta firm of Motilal 
Bisheshar Nath. The partners in the firm of Motilal Bisheshar 
Nath were the appellant and Bisheshar Nath. 

Of the.ro hundis, 8 were accepted in the name of Motilal 
Bisheshar Nath, by the swaid* of the firm, The remaining two 
° hundis were drawn by way of renewal of and in substitution 

for two of the eight accepted hundis, but were never accepted. — 
The eight hundis were discounted by one or other of the 
respondent banks, and all the bundis were dishonoured at 


maturity. 
" The banks in four suits sued Motilal Bisheshar Natb, ang others 
. on the hundis, All four suits were hearl together. i 
e . . 
° (1) (1873) 5 App. Cas, 246. (2) (1847) 6 Moo. P. C, 193. 
e (3) (1870) 13 M. I, A. 358. (4) (1860)%s E. & E. 497. 
e . 


© eShambn Ratan was tho euni? —KE. J, R. 
* e . 


vie 
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Three of the suits gelated to the six accepted hundis in respect 
of which there were no renewal hundis given. Oa the arst 
September t923 the Subordinate Jadge at Cawnpore made decrees 

.in these three suits for payment by Motilal Bisheshar Nath of 
the amounts of the six hundis.. These decrees were affirmed by 
the High Court of Judicature at Allahabad on the 19th October 

e 1986. . 

The fourth suit related to the remaining two accspted hundis 
and the’ two unaccepted hundis intended to be subs'itu'ed for 
them, This suit was dismissed on the arst September 1923 by 
the Subordinate Judge, as against Motilal Bisheshar Nath, on.the 
ground that there was go acceptances by Motilal Bisheshar Nath 
of the substituted hundis, and that the plaintiff.’ right to sue 
Motilal Bisheshar Nath on the original hundis had been lost by the 
di taking of the substituted hundis. 

On appeal in the fourth suit, the High Court held that Motilal 
Bisheshar Nath was liable on the two original hundis, 

Motilal has appealed to His Majesty in Council against the 
decisions of the High Court in all four suits, 

Both Courts below held that all the hundis were drawn purauant 
to a conspiracy to which the drawing firms, Bisheshar Nath, and 
the ward of Motilal Bisheshar Nath were parties, having for its 

. object the raising of money from the discounting banks in fraud of 
Motilal, — . ° 
- It is admitted that no consideration passed to the firm of 
Motilal Bisheshar Nath for accepting the hundis, and the Subor- 
‘dinate Judge held that the discounting banks had no notice of this 
fact or of the conspiracy, This finding was concurred in by,the 
High Court, 

The firm of Motilal Bisheshar Nath was a mercantile trading 
firm, The Subordinate Judge held that the wumi of such a firm 
has, by custom, authority to accept hundis on the firm's behalf, 
The High Court held.that the svi) was authorised, in fact, by 
Bisheshar Nath to accept the particular hundis in question as it 
was essential for the carrying out of the conspiracy that they should 
be so accepted , $ 

The implied authority of a partner in a mereantilo His to draw 
and accept bills on behalf of the firm is well recognised, In the 
judgment of this Board, in Bvsarsee, Dass v. Gholam Hossein (x), 
the principles affecting the matter were stated at p. 363, in the 
following terms :— * 

. “The proposition of law applicable to these acts i is well known 

(1) ( 870) 13 Moo. I. A. 358 e. 


. 
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P. G avd indisputable. Every one of the partnegs in a mercantile firm 

1930. of ordinary trading partnership is liable upon a bill drawn by & ' 
Rai Bice MO Lal partner in the recognised trading name of the firm, for d transaction 
Manucha incident to the business of the firm, although his name do not . 


The sas Cos appear upon the face of the instrument, os although he be a sleep- 


ci naak, Ltd,, ing and secret partner, i 
— “In order to take a case out of these (€ of the general , 
Lord Temlin. 


— 


law, it must be shown that the holder of the bill knew at the time, ~ 
he received it that the transection was the private affair of & single 
partner.” 

In their Lordships’ opinion the finding of the High Court that 
Bisheshar Nath in fact authorised the myaid to accept the eight 
hundis in question was correct, and even if (which was not estab- 
lished) the implied authority of Bisheshar Nath to accept hundis 
had been expressly cancelled by Motilal, no attempt was made to > 
prove that such cancellation was brought to the knowledge of the 
discounting banks, In these circumstances, their Lordsbips think 
that the discounting banks wero entitled to recover against 
Motilal Bisheshar Nath upon the accepted hundis, subject in 
G the case of two of those hundis to {the question next to be con- 

sidered as to the effect of the substitution therefor of the two 
i unaccepted hundir, 

In their Lordships Wica the High Court grrivad at a 
right conclusion: in holdirg that Motilal ,Bisheshar Nath was 
liable on the two accepted hundis for which unaccepted hundis- 
were substituted, The substitution was conditional on the sub- 
stituted hundis being accepted by Motilal Bisheshar Nath, They* 
neypr were xo accepted. The condition was therefore unfulfilled 
and the original huodis remained in full force as against Motilal 
Bisheshar Nath, 

In the result, therefore, their Lordships are of opinion that 
these appeals fail and should be dismissed with costs, and they 
will humbly advise His Majesty accordingly, 

Chapman, Walker and Shephard ;—Solicitora for the Appellant, 

H, S, L, Polak -Solicitor for the Respondent, 1 


K, J.0R, Appeals dismissed, 
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Prusewr: Lord*Blanesburgh, Lord Russell of Killowen 
and Sir Lancelot DEMON 


NILKANTH BALWANT NATU AND OTHERS 
De 


, SHRI SATCHIDANAND VIDYA NABASINH BHARATI 
* ' SWAMI GURU AWD OTHERS, 
wa, ane ; 
[Ox APPEAL FROM THE Higa COURT or JUDICATURE 
AT Bousav,]. 


" 


Ciril Procedure Code (Aci V ef o0), section 17—' Within the jurisdiction of 
different Courts”, if restricted to Courts in Bricish India—Ne jurisdiction 
te order sale of morigaged property sifusie im Native State—Indian Limits- 

e Hm Act (1X of 1908), Sch I article 1313 —When no specific time fixed fer pay- 
mont, Umitation starts from demand and refusal — Dembay Regulation V of 
1827, section 15—Snil fer sale of morigaged property, when. competent. 
Section 17 of the Civil Procedure Code, 1908, belag supplementary to the 

preceding section (16), the words *' a sult to obtain relief respecting immovable 

property ” In section 17 are wide enough to cover mortgage suite for foreclosure, 
salo or redemption. 


The provisions of the Civil Procedure Code are regulations UN with the 
jurisdiction and governing the procedure of the Courts in British India, and con- 


: BC 


Igoe: 7 
cat april. ns ' 


sequently the words in sectiun 17 ‘‘situate within the jurisdiction of different | 


Conrts ” limit the operation of the sectlon to suits tp obtain relief respecting 
Ímmoveable property situate within the jorisdiction of different Courts im British 
‘India. 

V Siruchirla Ramabhadraraju v. Makaraja of Feypere (1), followed. 


* Accordingly, a British Indian Court has no jurisdiction to try a sult for sale fi 
rhortgaged immoveable property situate in a Native State. 


Held, with reference to Article 133 of the Indira Limitation Act, 1908, which 
provides that a sult to enforcó payment of money charged upon Immoveable pro- 
perty must be brought within 13 yoars from the time when the money sued for 
becomes due, that ds no specific time was fixed for the pay ment of tho debt In tho 
mortgage in sult, the money did not become dus and the cause of action did sot 
arise until demand for the payment of the mortgage debt was made by the mort- 
“gageo and it Wis refused by the mortgagor, and as there was nó evidence of 
any such demand and :efasel, the suit wes not barred by limitation, 

Held,ina case governed by the provisions of the Bombay Regulation V ob 
1827, that on,the construction of the mortgage deeds in suit, the mortgages were? 
not purely usuíructuary mortgages, and the mortgagoe was competent to bring a 
suit for sale of the mortgaged property under gub-ecction (3) of section 1s, The 
terms of the sufy-section aro general and wida and are not restricted to casos whore 
the creditor (J, e , the mortgagoc has been placed ia possesion and remains 1n 
possession. 4 x 

(1) (1919) L. Ri gO, A 1815 30 C. La J. 209. an ` e’ 
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P.C, Consolidated appeals No, 71 of 1927 frqm two decrees dated the * 
1940. rath February 1924. ofthe High Court, Bombay, varying a decree, 
Nitkanth Balwant dated the 21st July 1919, of the Court of the Firat Class Subordinate 
* Natu , Judge of Satara. 
Shri Satchidanand Nilkanth Balwant Nathu and other appellants in the first ‘opel 
ghey steel Ges and respondents in the second brought the suit in. which those , 
—- decrees were made against the respondent and bis riva] claimant tg 
the office of Jagad Guru of the Sansthan Morea) of the graf, 
Sankeshwar and Karvir Math, 
They brought that suitas successors in title to one Balaji 
Narayan Natu on five mortgages which they asserted that the Jagad 
` Guru of that Math had in the years 1840-43 granted to him, 
The Courts in India held that, of the properties which the mort- 
gages purported to charge, only one situate in the foreign State of 
Kolhapur was subject to them ; the mortgagees admitted that the} 
had been out of possession of the only other properties (situate in 
British India) against which they sought relief since some date 
before the year 1860 and on this admission the Trial Judge held 
: that the suit as to these properties was barred by limitation and the 
High Court without deciding the question of limitation held that the 
mortgagees had released those properties, 
The chief questions in the present appeals to His Majesty in 
Courcil, were as to whether the claim of the mortgagees against the 
properties in suit in British India had not become barred or been 
released ; as to the jurisdiction of the Satara Court over the proper- 
ties in suit in Kolhapur; and as to all the properties in suit the 
extent of the original mortgagor's interest in, and authority to môrt- 
gege them, the necessity for the mortgage, and its true construction, 
Dunne, K, C. and M. R. Jardine for the Plaintiffs Appellants, 
DeGruyther K, C, Raikes, Parikh and B. B, Joshi for the 
Respondents-Defendants, 


` Dunne, K. C, for the Appellants: The High Court-was wrong 
in inferring from the mórtgagee's discontinuance of the Satara and . 

Belgaum properties that it was agreed that only the Kolbapur pro- 

. perties should be treated as security for the mortgage: debt, There 

eis‘no evidence to support the finding of the High Court that we 

* elected to accept the Kolhapur property as sole security and for the 


whole debt. 
° As regards jurisdiction, etha question was never raised in the 
i ° "High Court that the Trial Court had no jurisdictfon over the 


. Kolhapur propesy. 
°. 7 On the question of limitation, we submit tpat we do not want 


Vor. LII.) PRIVY COUNCIL, 


* possession, but only the ysual mortgage decree for sale, and Art, x4s 


of the Limitation Act does not deprive us of that right, 

[Sir Lancelot Sanderson: Your contention is, that so far as 
relief by way of possession is concerned, you are time-barred, but 
that you are not barred of your remsdy by way of sale.] 

We have 6o years withia which to bring the suit for sale. Refers 
to sub-clause (a) of section ao, Limitation Act, as to effect of 


we@ecipt of rents and profits, and to the observations of Baron Parke 


in Jugeestoun-Das Kesha Shah v. Ramdas (1). 

DeGruyther K. C. for the Respondents (Defendants): The 
Satara Court had no jurisdiction to entertaia the suit as regards pro- 
perties outside British Igdia: Scivwcherilg Rama Chadrajes v. 
Maharaja of Jeysere (2); Vaghoji v. Camaji (3); Penn v. Lord 
Baltimore (4); British South Ajrica Co, v. Campanhia de 
Mecambique (5). 

The High Court were right, on the evidence, in coming to the 
conclusion that the mortgagees had released the properties in 
British India, 

As these were usufructuary mortgages, an order for sale is not 
competent ; Bombay Regulation V of 1827, section 15; Shaik. 
Jdrus v. Abdul Rakiman (6); Sadaskip v. Vyankatrao (7).; defini- 
tion of " usufructuary mortgage " in section 58, Transfer of Property 
Act, 1882, referred to. B 

[Zord Blanesburgh : The mortgagee here ig liable to account for 
the rents and profits, and he gets 9 per cent, interest, Would that 
make it a usufructuary mortgage ?] 

* The definition in the Transfer of Property Act, section 58, is 
very comprehensive, 

In this case, the mortgagees, being deprived of possession, could 
only get back their property by a suit for possession, and they could 
not sue for sale, 

(Lord Russell: Your contention is that if the mortgages is 
barred by time from suing to recover po ion, he is not entitled 
to an order for sale under clause third of section 15 of the Bombay 
Regulation V of 1837 ?] 

Yes, The decision in Juggremun Das. v. Ramdas. (1), relied 
on by my friend, is not in point, The only right which the mort 
gageo had in this case was to possession, and his right was barred 


(1) (1842) 2 M. I. A. 457 (S00). (8) (1919) Ù. R. 46 1. A. €— L. J. 209. 
(3) (1904) I. Ly R. 39 Bom. 2% (4) (1750) 1 Vea, (Scn) 443: 

'(5) (1893) App. Cas. &a. (6) (1891) I. LS. 16 Bom. 303. 

(7) (1895) 1, L R. 29 Bom. 296. AN 
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after-13 years from the time he gave up pogsession in 1859 ; Limi- 
tation Act, XIV of 1859, section 1a. 
Art, 147 of the Limitation Act, 1908, giving a peridd of 6o years 


applies only to English mortgages, where the mortgagee is entitled” 


to sue for foreclosure or sale; Vasudeva v. Srinivasa (1) The 


mortgagee here had only ra yeara within which to zsue Tor sale; , 


Article 132, . 


* 
4 


*. 
Dunne, K. C. replied: The suit is not time-barred. Tho more, 


gage money did not become “due” within the meaning of’ Art, 133, 
Limitation Act, until after demand. There is no ‘evidence of any 
demand having been made “more than 12 years prior to the institu- 
tion of the suit, ; ° 

Their Lordships’ judgment was delivered by 

Sir Lancelot Sanderson :—The first appeal is by the plaintiffs 
in the suit, and the cross-appeal is by the second defendant, "vidyz 
Narasinh Bharati Guru. 

The plaintiffs brought the suit in the Court of the Subordinate 
Judge at Satara, as successors in title to one Balaji Narayan 
Natu, who ;was the mortgagee under certain mortgage deeds 
specified in the plaint, and executed between the years 1840 
and 1844. 

The mortgages Wem made by Vidya Shankar Bharati, who is 
deceased. 

The fintand seoond defendants* were rival claimants to the 
office of Jagad Guru of the Sankeshwar and Karvir Math, and each 
of them claimed to be the sole successor of the mortgagor, 

The first respondent is the legal representative of ths first 
defendant. 

The cross-appeal presented by the second defendant is with 
reference to mortgaged properties situate in Kolhapur district and 
is based upon the allegation that the Satara Court had no jurisdic- 
tion to entertain the suit with regard to the said propertiea in Kolha- 
pur, which lie outside British India, 

The appeal is against a decree dated the rath February, 1924, 
ofthe High Court of Bombay, in Appeal No. 146 of rgr9, which 
varied a decree of the learned Subordinate Judge of Satara ee ths 
Ps July, 1919. 

The cross-appegl is against the said decree of the High Conrt 
and another decree of the sgid High Court of the same date, in 


(1) (1907) L- L. R, 3o Mad. 436 ; C. La J. 379- á 


* Thero was n between them which came up to the Privy Connell, 
ia rt acai aaa cds s 
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- Appeal 169 of 1920, evhereby the appeal of the second defendant. 
was dismissed with costs, 1930" 
The properties, in respect of which relief is now sought by Nilkanth Balwant 
- the plaintiffs, are situated in Satara, Belgaum and Kolhapur. Natu, 
Satara and Belgaum are, and Kolhapur is not, within British — Shri Satchjdanand 
indu" Vidya Narasinh 
, It wilb be convenient to deal first with the question relating to 
p, the properties in the Kolhapur district and the cross-appeal, ` 
The learned Subordinate Judge among other issues settled the IL 
following :— MEE 
" (1) Did the mortgagor consolidate by his conduct, or agreement 
all the mortgages togethes and is he estopped from contending that 
the several bonds are nota charge on the entirety of the property 
but only;on property covered respectively by each ? 
*t (2) Whether one suit can lie in this Court on different causes 
of action arising in different jurisdictions in respect of different 
bonds relating to different properties. ” 
The learned Subordinate Judge tried as preliminary the firat two 
issues and, deciding each of them against the pleintiffs, dismissed 
the suit on the 4th December, 1912, but the High Court on the 7th 
June, 1916, reversed his decree, holding on the first issue that there 
were stipulations in the mortgages which amounted to an agreement 
that the principle of consolidation should apply to them and on the 
second issue, that the Satara Court had jurisdiction to entertain the 
suit, under Section 17 of the Code as releting to properties situate 
within the jurisdiction of any Courts, 
* The preliminary decree was set aside and the case was remanded 
to the Court of the Subordinate Judge for disposal. š 
The learned Subordinate Judge tried the remaining issues ; “he 
made an order for the appointment of a Commissioner, and on the 
return of the report he made a decree in favour of the plaintiffs for 
Rs, 3,31,882-0-3, and for recovery of possession of the mortgaged 
properties situate in Kolhapur. : 
+ On appeal the High Court amended the decree of the learned 
Subordinate Judge by giving liberty to the plaintiffs to bring to sale 
the mortgeged properties in the Kolhapur State and by giving 


certain directions as to interest, a 


The section of the Civil Procedure Code, 1908, on which the 


p aip cie as giving jurisdicfion to the learned Subordinate .° 
Judge o ith respect tothe mortgaged properties in Kolha.  » E 
pur is Section 17. "c 

The plaintiffs in the suit, among other matters, prayed for füre- * 


544. 
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Natu. 


v. 
Shd Satchidanand 


Vidya Narasinh 


Bharail Swami Gara 7 charge upon immoveable property shall be instituted in the Court 


Sir Lancelet 
Sanderson. - 
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closure or sale of the mortgaged property ; it ig therefore necessary 
to refer to the provisions of Section 16(c) of the Cude, which aro as 
follows :— 


“ Subject to the pecuaiary or other limitations prescribed by law,. 


suits for foreclosure, sale or redemption in the case of a mortgage of 


within the local limits of whose jurisdiction the preperty is 
situate, ” i 


There i is a proviso which.does not ‘affect the present case ; and 


the ," Explanation is as follows: “ To this section 'propeity" 


means property situate in British India, * 
The terms of Section 17 are as follows :e- 


“ 17.. Where a suit is to obtain relief respecting, or compensation 


for wrong to, immoveable property situate within the jurisdiction of. 
different Courts, the suit may be instituted in any Court within. 
the local limits of whose jurisdiction any portion of the property is. 


situate ; 

* Provided that, in respect of the value of the subject-matter of 
the suit, the entire claim is cognizable by such Court, " 

The High Court decided that the words "respecting immove- 
able property " are wide enough to cover suits for foreclosure, sale 
or redemption in the case of mortgages or charges upon immove- 


able property mentioned in Section x6(c), and that Section 17 is- 


supplementary to Section 16 and in order to prevent multiplicity 
of suits. 

Their Lordships agree with the learned Judges’ decision that the 
words “a suit to obtain relief respecting immoveable property" are 
wide enough to cover the suit in. the present case, which included 
prayers for foreclosure or sale of the mortgaged property : but that 
does not conclude the matter. 

The question remains whether the words “situate within 
the jurisdiction of different Courts” does not limit the operation 
of the section to suits to obtain relief respecting immoveable 
property situate within the jurisdiction of different Courts within 
British India, 

The preamble to the Civil Procedure Code recites that it is 
expedient to consolidate and amend the laws relating, to the 


procedure of Civil Judicature, and Section 1 (3) provides as 


follows :— : 


This section and sections 155 to 158 extend to the dn of 
British India ; the regt of the Code extends to the whole- of- British 
* India, except the Scheduled Districts, , 


Vor, LU] privy COUNCIL, 


The provisions of, the Code are regulations dealing with the 
jurisdiction and governing the procedure of the Courts in British 
India, and their Lordships are of opinion that the words in 
Section 17 ** within the jurisdiction of different Courts " must mean 


' within the jurisdiction of different Courts to which the Code applies, 


that isto say, Courts in British India, This isin accordance with 
the decision of the Judicial Committee in Seirwsherla Ramabhadra- 
mju. v. Maharaja of Jeypore (1). Ioasmuch as the properties in 
Kolhapur are not within the jurisdiction of any Court in British 
India, the learned Subordinate Judge of Satara had no jurisdiction 


, to try the suit, so far as it related to the mortgaged properties situate 


in Kolhapur, e 
The learned Judge had jurisdiction to try the suit so far as it 
related to the mortgaged proper ties situate in Satara ; and, inasmuch 


' gs ths mortgaged properties in Belgaum are within the jurisdiction of 


a different Court in British India, he had jurisdiction to deal with 
those properties also, 

The result therefore is that the cross-appeal of the second 
defendant must succeed, and the decrees of the Courts in India, 
so far as they relate to the properties situate in Kolhapur, must 
be set aside, The question of costs will be dealt with ata later 
stage. 

The plaintiffs’ appeal relates to the mortgaged properties situate 


in Satara and Belgaum. . 
Both Courts in India rejected their claim in respect of these 
properties, ^ 


It was alleged on behalf of the defendants that the properties 
comprised in the mortgages were Dewasthan or Saranjam and not 
liable to be mortgaged. Both the Courts in India have decided 
against the defendants in respect of this contention, and their 
Lordships see no reason for doubting the correctness of that 
decision, 

The learned Subordinate Judge held that the plaintiffs were not 
entitled to an order for sale of the properties in Satara and Belgeum, 
and further that the plaintiffs’ claim for possession of these proper- 


ties was not brought in time, . 


Thp learoed Judges of the High Court held that theta wal 
nothing in the mortgages to exclude the right of sale given by 
DOR of the Bombay Regulajion V of 1837, but they came to 
the contlusion that, the properties in British ‘territory were given 
back to the mortgagori before 1860 and that, no Hes were taken A 


(1) (1919) L. & 46 I. A. 151 (157). 5o 
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to recover possession until the present suit was filed, They thought 


security of the above mentioned properties should be given up,.and 
that the Kolhapur properties only should be considered as ey 
for the debt, 

As already stated, the High Ccurt madea decree that the plain- 
tiffs Were entitled to bring the properties in Kolhapur td sale, but 
the decree gave the plaintiffs no relief in’ respéct of the EI 


‘properties situate in Satara and Belgaum, 


‘that the-proper presumption was that the parties agreed that the 


*4. 


“It is against that part of the decree that the plaintiffs! appeal is 


directed. 


The exhibit 38, which is a translation 8f the mortgage deed of : 


the 15th July, 1840, may be taken as a specimen of the mortgages, 
It was made between Vidya Shankar Bharati, the mortgagor, and 
Balaji Narayen Natu, the mortgagee, It recited that Rs, 20,000 had 
been borrowed for the expenses of the Sansthan ; that it had been 
agreed to pay interest thereon at the rate of twelve annas per cent, 


per mensem without remission ; that for the repayment of the debt | 


the four Zman villages of the Sansthan therein specified’ were 
mortgaged, 
The total revenue of the four villages, 4,300, made up of 2,700 


in Shambhu Pirkhani (coin) and 1,600 in Panhali (coin), was assign ` 


ed in mortgage. The deed contained certain clauses as to manage- 
ment, of which the follofing are relevant :— 


` " An account of the debt due to you f.e, of the principal ` 
borrowed and interest will be made on the 1st of Ashad Vad (latter. 


half) and after deducting the Vasul (collection) of the villages that 
may,have been applied towards the debt, we shall approve and pass 
the account of balance that may be found due and affix our seal 
thereto. Even if we fail to pass the account yet we shall get.tho 
said villages released after clearing off the total amouat of ' basi 
found due every year............ T L 

“ Within one month after the closing of the year, the. acini 


passedewithin one month, If any additional Vasul (revenue) bè 


'. Tocgived by you, the same shall be entered towards the repayment . 


of the debt at the time of the passing of the accounts by Wed 


tion with your Karkün (clerk), ¿You will have nothing tó 


any difference after two months suberauege to the passirg of is m 


&Cccounts......vss e ` 
# If we cn minage to get moneys from other »eoürces for the 


e 1 
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repayment of your debt, you should accept the amount when we pay Pog: 
it and release the villages, Ifin the year in which we pay the ^ 1980. 

, money, it is paid within a month after the expiry of that year, . the Nilkanth Balwant 
amount of remuneration stated above will bs given proportionately ; A Natu 
and if the amount is paid after one month, the amount of remunera- Shri Satchidaaand 
tion for the whole year will bs given, ". Vidya Norasinh 


Bharati Swam] Gürü 
P, The other mortgages are totbe same effect, and this appeal eto 
“was argued by both siles onthe assumption that the mortgages Bybee 
were consolidated, as held by the High Court, and that the debts — 
. due under all the mortgage deéds wore a "charge upon all the 
properties, 
There isno doubt that the mortgagee, or his successors in 
tile, went into posression of the mortgaged properties and 
received fhe rents and profits arising therefrom, It has, however, 
been established that after 1859 the mortgagee did not collect the 
rents and profits of the mortgaged properties which are in Satara 
` and Belgaum, 
. It was alleged by ithe defendants that there was an actual 
adjustment between the parties in 1849 or 1850 to the effect that 
&sum of Rs, 1,32,0co should be paid without interest in fall 
settlement of the mortgage debts, that the mortgage deeds were 
' cancelled and that in pursuance of the said adjustment the mort- 
gageo gave up his possession of the mortgaged propere in British 
- India, ` 
* . The Courts in India held that the above mentioned allegation 
. owas not proved, and no reliance was placed unen it at the hearing 
' of this appeal, 
a Their Lordships are unable to agree with the decision of ‘the > 
High Court, that tHe parties agreed that the security of the mort- a 
- gaged properties in British India should be given up and that the 
‘mortgaged properties in Kolhapur only should bs considered as 
.' security for the debt, As s 
: ^ The learned Judges came to that conclusion, bolding that æ pree `` 
papoa to the above mentioned effect was raised by the facts, 
/^' The two facts relied upon were that before 1860 the. pro- 
> perties in British territory “were given back" to the mortgagers 
` and no steps waro taken to recover possession until the suit was : 
jed. . 
e, Ta e first place, in their Lordships’ opinion there is no . * 
evidence to justify the ¿finding that the said properties "were 
: given, back? if by thsse words the learne@ Judges. meant, a * 
retransfer of the Properties. The cds deeds were nq cancelled , 


a . .9 


E / Pap 
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They remaiaed with the mortgagee or his “successors, and they 
were produced and proved by the plaintiffs at the trial. There is 
no evidence of any surrender of the plaintiffs’ rights, except the fact : 
that after 1359 the plaintiffs or their predecessor ceased to receive 
the rents 2nd profits of the mortgaged properties situated im Sitara 
and Belgaum, 

In the second. placa, even if the facts relied upon by thea 
learned Judges are sufficient to raise the presumption to which* 
they referred, they are consistent with other presumptions, which © 
may be said to be just as reasonable as that on which the learned 
Judges founded their judgment. As, for instance, the learned 
Subordinate Judge thought it was quite "reasonable to adopt the 
suggestion that, the mortgagor bsing the spiritual gwrw of the 
mortgagee, the mortgages might hav3 given up the posfession of- 
the villages in British Territory to enable the mortgagor to 
maintain the establishment and mset the expenses of the Sansthan, 
without in any way intending to give up his-rights as mortgagee 
orto abandon His remedies, ifand when be desired to enforce 
them. 

Itis not necessary to deal with this pirt of -the case ‘at any 
length, as it was not seriously argued that the judgment of the High 
Court could be supported on the above mentioned ground, 

The main ground, qn which the defendant respondents relied 
at the hearing before the Board, was that the mortgages were 
usufructuary mortgages, and that if the mortgagee was not in 
possession, his only right was to be placed in possession or to sue, 
to recover the money fromthe mortgigor personally by reason of 
his*breach of contract to place ths mortgagee in possession, and 
that the plaintiffs were not entitled to an order for sale of the 
morigaged properties, / 

The provisions regulating the rights of the parties under the 
mortgages in suit are contained in the Bombay Regulation V of 
1837. 

Chapter V of the said regulation is headed ''Of the disposal of 
property mortgaged or pledged." The chapter consists of one sec- 
tien, ‘viz. Section 15, which is as follows :— 


[4 
“ First. When a creditor is placed in possession of property by 


: mortgage or otherwise, as security for a debt, bis claim over such 
property shall, in the absence ot othar special agreement; ebnatitute 


bis sole security for payment of the debt, or ‘such part of it as the 
saig property may ave been given in security for, and interest 
thereon ia to be considered as included in the said "security, 


p! \ 
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t Second, Ifthe ptoperty yield profit, and no stipulation has 
been made yespecting the disposal of the said profit, or payment of 
interest on the debt, the profit shall be considered as equivalent for 

` the interest, 

“ Third. In the abserce of any special agreement or — 
law or usage to the contrary, either party may at any time, by the 

e jastitutiod of a civil suit, cause the property to be applied to tha 
*liquidation of the debt, the surplus, if any, being restored to 
tha owner, i 

Their Lordships are of opinion thgt the learned Judges of the 
High Court were right in holding that Ssction 15 (3) of the Regula- 
fion is applicables to the *mortgages in suit, That sub-section, in 
their Lordships’ opinion, is not limited to the case where the creditor 

. has beensplaced in possession and remains in possession. 

The chapter purports to deal with the disposal of property mort- 
gaged, and in their Lordships’ opinion the terms of Section 15 (3) 
are general and wide enough to cover the mortgages now in suit, and 
the property thereby charged, 

Tho plaintiffs, therefore, were entitled by the institution of a civil 
suit to cause the property to be applisd to the liquidation of their 
debt, or in other words to bring a suit for the sie of the properties, 
unless it could be shown that there was a speciil agreementor 
recognised law or usage to the contrary. 

There is no suggestion that there is any fiw or usage to the cor- 
trary, and their Lordships are of opinion that there is no evidence of 

any special agreement to the contrary either in the terms of the 
mortgages or otherwise. 

Consequently, the rights of the plaintiff: under the mort- 
gages being still in existence, and the monies being due, the 
plaintiffs, subject to the question of limitation, are entitled to an 


order for sale of the mortgiged propsrtiss situate in Satara and: 


Belgaum, 

The question remains whether the plaintiff.’ suit is out of 
time, 

It was argued on behalf of the defendants that the cause of action 
arcse in 1859 or 186c, when the plaintiff predecessor ceased*to,be 
in possession of the mortgaged properties in Satara and Belgaum : 
that the Limitation Act No, XIV of 1859 was then in force and that 
by of Section I (16) the suit aras out of time, inasmuch as it 
should have been brought within the period of six years from the 
tims the cause of action ‘arose. 4 


Reliangealsó wis placed upon Article 132 of the Indian Limita- 
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tion Act, 1871, by which itis provided that $'suit to enforce-pay- 
ment of money charged upon immoverble property must be brought 
within twelve years from the time when the money sued for becomes 


due, This section is in similar terms to Article 138 of the Limita- 


lion Act, r9o8, . 
Their Lordships are not able to accept the defendants" contention 
in this respect, 


In the first placa the plaintiffs or their predecessor were not ° 


bound by the terms of the mortgages to enter into possession of the 


mortgaged properties andto apply the rents and profits thereof’ 


towards the payment of ths debt, though they had power so to do, 
and the mere fact that the mortgagee permitted the mortgagor to 
receive the rents ani profits in and from 1860 did not give rise to à 
cause of action. $ 


In the second place there was no specific time fixed for the pay- 


ment of the debt, and tbeir Lordships are of opinion on the facts 
of this case that the money did not become due and the cause of 
action did not arise until demand for the payment of the mortgage 
debt was made by the mortgagee and it was refused by the 


mortgagor, 
: Their Lordships’ attention has not been drawn to any 


evidence of any such dsmind and refusal prior to the institution. 


of this suit, and the filing of the written” statements by the. 
defendants. 

Consequently they are of opinion - that the suit was not barred 
by limitation. 

' The appeal of the plaintifs, therefore, must be allowed so far as 
the mortgaged properties in Satara and Belgaum are concerred. 

The decree of the High Court in Appeal No, 146 of 1919, and 
dated the rath February, 1924, should be set aside and a decree 
made in the suit in favour of the plaintiffs against the defendants 
for the sdm of Ry, 3,31,822-0-8 and interest thereon at the rate of 
13 annas percent, per mentem from the date of suit until realise- 
tior, and for the balance of costs, if any, hereinafter mentioned, 


with a direction that the said sums are to be paid within six months | 


of the date on which the order of His Majesty in Council is received 
by the Court of the Subordinate Judge, and that in default the 
plaintiffs will be entitled to bring to sale the mortgaged properties 
situate in Satara and Belgaum, * 


As already stated the cross-appeal musteucceed. Consequently” 
the gecree of the Hfh Court dated the rath Bebreaty, 1934 in 


, Appeal No, x6g of 1920, must be set aside, 


e 
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The position is tbat"the plaintiffs have succeeded in their appeal 
so far as the mortgaged properties in Satara and Belgaum are con- 
cerned, but the cross-appeal, which concerns the mortgaged property 
in Kolbapur, has succeeded, and the plaintiffs consequently have 
failed ta hold the decree in their favour in respect of the property 
* in Kolhapur, ' 
r, In their Lordships’- opinion the order as to costs should be 

that the cross-appeal be allowed with costs, that the plaintiffs’ 

appeal be allowed to the extent already stated and that the 
plaintiffs are entilled to one-half of their costs on their appeal to 
His Majesty in Council, apd in both the Courts in India, that the 
costs of the crost-appeal be set off against the costs thus awarded 
to the plaintiffs and that the balance, if any, be added to or deducted 
from their above mertioned mortgage debt as the event may 
^ require, i 

Their Lordships will humbly advise His Majesty accordingly. 

H, S, L, Polak: Solicitor for the Appellants, 

T, L. Wilson & Co., and Stanley, Johnson and Alfa: Solicitors 
for the Respondents, 


EK, J. R Appeal and cross-appeal allowed : Decree of High 
. Conr? varied, 


o Present: Lord Athin, Lord Macmiilan, Sir John Wallis, 
Sir George Lowndes and Sir Binod Mitler. 


MITAR SEN SINGH 
v. 
MAQBUL HASAN KHAN AND OTHERS, 


[ON APPEAL FROM THE CHIEF COURT OF -OupH at Lucrwow.] 


Casie DisabhiHiiss Removal Act, (Freedom af Religion), (XXI of 1850), section 1 
— Scope 0f — Person ronenncing religion alens protected. * 4 
Sectlon 3 of the Caste Disabilities Removal Act, XXI of 1850, In terms only 

applies to protect the actual person who either renounces his religion or has been 

excluded from the ccm munion of any religion or has been deprived of caste, and 

- protects” soe. person from lcsing any right of ‘peeperty or of succeeding as beir. 
Bhagwant Singh v. Kallu (1) over ruled. Vaittilinga Ofayar v. Ayyatherai 

Odayer (3) approved, , f 3 . 
(1) (1883) I, L. R, 11 All, 105. (2) 1917) I. L. R 4o Mad, 11:8. 

, 9 
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Fees Appeal No. r23 of 1928 from a decres of the Chief Court of 

1950. Oudh, dated the and December 1:937, which affirme] a decree of 

Miter Sea Singh the Subordinate Judge of Fyzabad, dated the r4th February a 
" and dismissed the plaintifi's suit with costs, . 
“than, The sole question for determination on the present appeal was `? 


whether a Hindu in the Province of Oudh has any right to inherit 
the estate of a Shia Muhammadan, who is descended from = 
Shia Muhammadan who was originally a Hindu, and who had* 
become a convert to Islam, by reason of the provisions of the Caste 
Disabilities Removal Act, Np. XXI of 1830, Both the Courts in 
India answered the question in the negative, and dismissed the suit 
of the plaintiff-appellant. The material ficts of the case, for the 
purposes of the present report, are sufficiently fully set out in their 
Lordships’ judgment. * 

It was urged on behalf of the plaintiff that the provisions of Act 
XXI of 1850 enabled him to claim the estate of a Muhammadan, 
The Subordinate Judge repelled the contention of the plaintiff, and 
the Chief Court, on appeal, cams to the conclusion, agreeing 
with the trial Judge, that the plaintiff had no right whatever to 
maintain his claim under the provisions of the said Act, The 
Chief Court summed up in the following words :— 

" As we have already shown, the first portion of the jection 
relates to the forfeiture of rights, that is vested rights, by reason of 
change in religion of the person in whom those rights reside and 
prevents forfeiture of such rights. The latter portion of the sec- 
tion relates to rights of inheritanca before ths opsning of succes, 
sion and protects jhe loss of such rights of the person who has 
resounced his religion or been excluded from caste while he occu- 
pies the status of an heir simpliciter. We are clearly of opinion 
that the words ‘renouncing his or her religion’ apply to both 
classes of cases, that is, the law affords protection against the 
° forfeiture of vested rights and protection against the loss of status 

f as an heir, and in both cases of the person who renounces his or 
her religion. The Act of 1850 was recently interpreted in the 
sense in which we have interpreted it by the High Court of Mad- 
res th Vaithilinga Odayar v. Ayyathorat Odayar (1) and the Allaha- 
Wad case, Bhagwant Singh v. Kalls (2) was dissented from, The 
decision of the High Court at Lahore in the case of Rupa v. 

. Sardar Mirza (3) was also queted on behalf ofithe appgfant. In. 


ý b that case the learned Judges simply followed the decision in the 
e p e (I) (1017) L L. R Áo Mad, 11:8. (a) (1883) I. L; R, 11 All rog. 
(3) (1929) 1. L R. 1, Lab. 376. : . 
s e. 
* bd . 
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Allahabad case and advanced no fresh arguments in support of the P. C. 
conclusion, There ara other decisions for the opinion which wa 1939. 
have formed, It will serve no useful purpose to recapitulate them pitar Sos! Singh 
in this judgment." 
~ 7 The -plaintiff preferred the present appeal to His Majesty in 
Council against the said decree of the Chief Court, um 
^ Dunne, K. C. and Wallach for the Appellant. ' 
DeGruyther K. C. and. Dude for the Respondents. 
Dunne, K. C. (with Wallach) for the Appellant : We submit 
thatthe Act of 1850 is not confined to giving relief only to 
the convert, The Act is not for the protection of a particular 
convert, 
[Lord Atkin observed that on the wording of the Act, it was con- 
fined to tifa renouncer.] 
I concede that if the Act was passed for relieving only the con- 
vert himself, the plaintifl’s case fails, but I submit that the legislation 
was intended to remove all penalties inflicted in consequence of a 
change of religion, The Act abrogates the whole of the law which 
inflicts any penalty. I rely strongly on the judgment of Mr. Ameer 
Ali in XAwani Lai v. Gobind Krishna Narain- (1). : 
[Zord Afacmillan : The praamble of the Act is no doubt very 
widely expressed, but the enactment of section: is much more 
precise. | f 
[Zord Macmillan : Has this section hesa construed by the 
Board in a sense favourable to your argument ?] 
e Yes. Refers to Kussi Lal v. Gobind Krishaa Narain (1) 
I also rely on the judgment of Edge C, J. in Bhagwant Singh v. 
Kallu (a). The contention there that the section was confined ‘to 
the renouncer, was repelled by the learned Chief Justice and 
Mr. Justice Straight, 
[Sir John Wallis: The preamble recites that the intention was 
to extend Regulation VII of 1833 territorially. | 
[Lord Macmillan: The proposition enunciated by Sir John 
Edge in Bhagwant Singh v. Kale (a) is in much too wide 
language. | 
Curiously enough, in this very family, Bkaşwant Singh aA 
Kalls (2) wis followed by Straight and Mahmood JJ. fo First Appeal 
No. 223 of 1883, decided on agth February 1892. We rely also on . 
Rupa v, Sardar Mirsa (3) where the fale laid down by the Allaha y 


.*". 
Maqbal Hasan 
Khan. 


* . 
(1) (1911) L L. R. 33 All. 356 (P, C.) 3 13 C. L. J. 5758 .* 
(3) (1888) I. L. Roar All. 100. (3) (1920) I. L. R. ; Lap 76. 
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BUG bad High Court was followed, Ths decision in Vaithilingà OMe 
1930. v. Ayyatkoral Odayar (1) is no doubt the other way, » 
Mitar Sea Singh [Sir Geo, Lorendes : It is not referred to in the Lahore enl b. 
Nas Cites also Matangini Debi v. Jayhali (s), (laying down thata œ 
bul H : 
gus ir in Hindu widow does not forfeit her estate by her subsequantuncbaf- di 


TS tity) 

[Sir Binod Mitter: That is now settled by a decision of the 
Board: Moniram Kolita v, Keri Kolltani (3) ]- 

[Sir Joka Wallis: It was held that the Act protected her from 
forfeiture], . 

Refers to the observations of Sir Barnes Peacock in Maingini 
Debi v. Jaykali (2). 

To sum up, section 1 of Act XXI of 1850 does not merely pre- 
serve the right of any particular person, namely, the renduocer, but 
lays down the general law applicable to all parsons who may have 
their right of succession affected by reason of change of 
religion, 

The trial Judge in this case says that it is an inflexible rule of 
law that a Hindu cannot succsed to a Muhammadan, 

[Sir Binod Mitter: lam not going to accept that as correct, 
without further consideration. ] 

The learned trial Judge said very definitely that under the 
Mubammadan Law, ngbody but a Muhammadan can inherit toa 


Muhammadan, 
The construction put on the Act by the Couga in India in this 
case is too narrow, . 


[Str Jokn Walls remarked that the language of section I was 
somewhat curious], 

[Lord Macmillan: The whole object of the Act is that, ifa 
man wants to embrace a particular form of religion, ha should not 
suffer, He should not be deterred from following the dictates of 

^. his conscience. Freedom of religion is the foundation of the 
Act.] 

DeGruytker K. C. for the Respondent, was not called upon, but 
"pointed out that the title of the Act was“ Freedom of Religion” 
Act and not the Caste Disabilities Removal Act, 

[Sir John Wallis refers to the Short Titles Act.] i 


. De Gruyther, K.C.: In Mayne's Hinda Law the Act of 1850 
1 : is referred to as the Freedom of Religion Ant. n 
° (1) (1917) I. L. R 4o Mad. 1118. d 
LODS e (2) tech R. 466; 14 W. &,33(4.0,].). . 
í (3) (2879) L L. R. g Calc, 776. . 
e . . 
e * 
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Their Lordships’ judgment was dalivered by 
Lord Atkin :—This is a case which involves a question of the 
inheritance of a property in Oudh, aad it involves an important 
question as to the position of heirs ofan arcestor who renounced 
~=- his original religion of Hinduism and became a Mohammedin, The 
* ancestor in question was aman named Jagardeo Singh, who was in 
843, at the date of his conversion to Mohammedanism, a member 
=" dfan undivided Hindu family tracing their descent, só far as is 
necessary to this case, from a common ancestor, Babu Sangram Shah, 
Jagardeo Singh, as stated, was converted to Mohammedanism 
in 1843 and he died in 1844. He left two sons and two daughters, 
or at any rate he had two sons and two daughters, and one of the 
sons, who is the grandfather of the present defendants, was Agha 
Hasan Khen, who married and hada daughter, who married and 
whose children are the three defendants, 1,2 and s, in this case, 
Oa the death of the widow of Agha Hasan Khan the three children 
came into possession of the property which had belonged to 
Jagardeo Singh and had descended in that way to their grand- 
father. The property is claimed in this action by one Babu 
‘Mitar Sen Singh, who isa descendantin the sixth generation of 
Babu Sangram Shah and would be the proper heir and would 
succeed to this property in accordance with Hindu law, on tho 
footing that a custom prevailed in the family, as is alleged, which 
excludes females from inheritance, That custom has not goneto 
proof in this particular case, Its existence has been assumed for 
the purpose of the case, and their Lordships will so deal with the 
matter, ° 

Tho plaintif founds his claim upon the Caste Disabilities 
Removal Act of 1850, Act XXI of 1850, which applied to Oudh 
at this time, It is important to bear in mind the words of the Act, 
It first of all recites Section 1X of Regulation VII of 1832 of the 
Bengal Code, Then it says :— 

“Wherever in any civil suit the parties to such suit may be of 
different persuasions, when one'party shall be of the Hindu and the 
other of the’ Mohammedan persuasion : or where one or more of the 
parties to the suit shall not be either of the Mohammedan or the 
Hindu persuasions ; the lawa of those religions shall not be per- 
‘mitted to operate to deprive such party or parties of any property 
to which, but for the operation of such*laws, they would havé been 
entitled ; and whereas it wil] be beneficial to extend the principle of 
that enactment throughout the Territories subject ff the government, 
of the East India Company, it is enacted as follows. ” e| 

The enacting part is contained in one Clause, Clause r; 
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“So much of any law or usage now in force within the Territories 
subject to the government of the East India Company .a3 inflicts on 
any person forfeiture of rights or property or may bs held in any way 
to impair or affect any right of inheritance by reason of his or her: 
rénouncing or having been excluded fromthe «ommunign of amy- 
religion, or being deprived of caste, shall cease to be enforce J as * 
Lew in the Courts of the East India Company and in the ok, 
established by Royal Charter within the said Territories,” ` 


Ithas to be remembered that the law of succession in the 
case of a Hindu or a Mohammedan depends upon their own 
personal law: it depends upon the lay of their religion, and there 
can be no question but that in this case, apart from the operation 
of tbis Act, inasmuch as the father of these children was in fact a 
Mohammedan, these children would be the proper heits according 
to Mohammedan law and, even if there was a custom which 
excluded the daughters, nevertheless: the Mohammedan law would 
in itself prevent a Hindu from succeeding as heir; and therefore, 
if the personal law of Agha Hasan Khan, the grandfather of these 
children, prevailed, then the plaintiff would have failed to establish. 
his case. That is the only point which their Lordships haye to 
determine, and therefore the plaintiff relies upon this Act and says 
that Jagardeo Singh renounced his religion but nevertheless the 
plaintiff was not toe have his rights of inheritance impaired by 
reason of Jagardeo Singh having renounced the Hindu religion, 
and he claims therefore that, as he was a Hindu, he was entitled 
to establish his right of inheritance in accordance with the Hingu 
law. ° 

There have been, no doubt, two conflicting lines of decisions 
onthe construction of this Act, One has taken the wide view 
which is sought to be put upon this Act by the plaintiff in this case, 
and it cannot be better stated than in the judgment of Sir John 
Edge, then Chief Justice of Allahabad, in the case of Bhagwant 
Singh and others v. Kallu (1), One passage only need be referred ` 
to in order to show how the broad constraclion relied upon by the 


,phintiff isexpressed, Sir John Edge saya at page 104 : 


“ The latter portion of the section, in my opinion, protects any 
person from having any right of inheritance affected by reason of 
any perton having renounced his religion or having been excluded 
from caste. ” ! Á 


The consequgace of that would be that the plaintiff in this case 


*would succeed. in establishing his claim, It would have" very far 


(1) (1883) I, L. Ri 11 All. 200, 
e. 
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reaching-consequence? if one tried to apply that principle to ordi- 


nary casts, because it would apparently mean that, ifa Hindu 
becomes a Mohammedan, thea the descendants of that Mohan. 
' medan throughout the ensuing generations, without any limit, would 


—Rlways derive their succession under the Hindu law of succession 


and not under the Mohammedan law of succession, It is unneces- 


for their Lordships to discuss the far reaching. effects of that 


"lecisión. Oa the other hand, there has been another line of deci- 
sions which is exemplified by the case of Vaithiliaga Odayar v. 
Ayyath wai Odayar(1), which takes the narrower view, the view which, 
in their Lordships’ opinion is the correct view, namely, that this sec- 
tion in terms only applies *to protect the actual person who either 
renounces his religion or has been excluded from the communion of 
any religien or has been deprived of caste, It is intended to protect 
such a pefson from losing any right of property or of succeeding as 
heir. It appears to their Lordships that when the Act is lookéd at 
that is the only reasonable construction that can be put upon it, 
The first limb of this section saya “So much of any law. . . as 
inflicts on any person forfeiture of rights or property, "—and Sir 
Jobn Edge himself took the view that that part of the clause only 
applied to the person who renounced:—the second limb proceeds 
“or may be held in any way to impair or affect any right of inheri- 
tance by reason of his or her renouncing, "—No it is psrfectly true 
that the words “ his or her” are not so easy to apply, because there 
is not a person expressed in the Act who is represented by “his or 
her, ” but it seems to their Lordships to bə plain that the words 
“or may be held in any way to impair or affect any right of inheri- 
tance by reason of his or her renouncing” should be read "any 
right of inheritance of any person by reason of his or her renounce. 
` ing.” The clause is given a simple meaning by this construction 
And their Lordships think that that is ths correct view, In other 
words, when once a person has changed his religion and changed his 
personal law, that law will governthe rights of succession of his 
children, It may, of course, work hardly to some extent upon 
expectant’heirs, especially if the expectant heirs are the children 
and perhaps the unconverted children of the ancestor who does jn 
fact change his religion, but, after all, it inflicts no more hardship fn 
their case than in any other case where the ancestor has changed 
the law of succession, as, for instance by-acquiring a different domi- 


cile, and their Lordships | do not find it necessary to consider any - 


questions of hardship that"may arise, They Willy certainly, in pss 
(i) (1917) L L. uae Mad. 1118. dw 
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Lordships’ view, be outweighed by the immense difficulties that 
would follow if the wider view were to prevail, Their Lordships are 
definitely of opinion that the construction which was adopted by _ 
Sir John Edge was not the right construction and that case and any 


cases that followed it must be overruled so far as the construction om 


this Act is concerned, 


Their Lordships therefore think that the opinion of "the Chief a 


Court and the judgment of the Chiof Judge wore perfectly correct, * 
Tho reasoning appears to their Lordships to be well founded and 
they have come to the conclusion that this appeal must be 
dismissed with costs, and they will humbly advise bis Majesty 
accordingly, 

H, S. L. Polak: Solicitor for the Appellant, 

Watkins and Hunter: Solicitors for the Respondents; - 
K. J. R. Appeal dismissed, 


Present: Lord Thankerton, Sir Lancelot Sanderson and 
eSir George Lowndes, 


THE FIRM OF SENAJI KAPURCHAND AND OTHERS 
v. Lr] 
THE FIRM OF PANNAJI DEVICHAND. 


[Ow APPEAL FROM THE Hios COURT or JUDICATURE AT MADRAS.] 


indian Companies Act (VII of 1913), section 4—Unregisiered Arms carrying on , 
business and consisting ef mere than 10 persont—Illegal partnership. 

Where the total number of persons constituting four anregistored firms, carry- 
ing on business, consisted of a3 persons, such a partnership would be illegal 
having regard to the provisions of sec 4, sub-section (3) of the Tadian Companies 
Act, 1933, 

“Appeal No. rog of 1929, by special leave, against a decree of. 
the High Court, Madras, dated the 11th August 1926, which 
reversed a decree of the Subordinate Judge of Bellary, dated the 
rst December 1911, and dismissed tho plaintiffs’ suit with-costs, 

The plaintiffs instuted their suit in the Subordinate Judge's 
* Court, Beary, on the 24th October 1916. They were three firms, 
* one consisting of four and two consisting each of five partners. 


* . 
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They alleged that on. the 13th October 1916 they and the defen- 
dants, another firm consisting of eight partners, ontered into a 
partnership agreement regarding the sale of some 2000 bales of 
yarn belonging to the firm of the defendants who resided and carried 
=M business at Gadag. i r 

, Forthe purpose of the present report it is only necessary to 
‘alate that the plaint allegéd that the partnership had become dis- 
solved ‘by expiry of time and the plaintiffs were entitled to claim 
the winding up of the joint business and call on the defendants 
for true and accurate accounts of the partnership and to pay the 
plaintiffs what was due V them, They valued their claim 
for the purpose of jurisdiction at Rs. 22, 500 and prayed that the 
defendants be called upon to produce their accounts regarding the 
disposal of the 2000 bales above referred to, and that after provid- 
ing for payment of liabilities incurred, the surplus of the partner- 
ship business be distributed according to the shares set out in the 
agreement, 

The defendant firm filed a written statement, in which the alle- 
gations set out in the plaint were traversed, 

The Subordinate Judge, after hearing evidence, decreed the 
plaintiff.’ claim to recover from the defendant firm Rs, 8343-12-0, 
but in other respects dismissed the suit, A decree was passed 
accordingly. ! . 

From the said decree both the plaintiffs and the defendant 
appealed to the High Court, 

The two appeals were heard together b Sastri, Ofg. C. J. and 
Curgenven J., who delivered. judgment on the "ith. August 1936. 


They stated that when the appeal came on for hearing it was 


found that the number of persons constituting the four firms which 
were said to have entered into the alleged partnership to deal with 
the goods therein set out consisted of 2a persons ; tbat according 
to section 4, sub-section (2), of the Indian Companies Act, 1913, 
no company, association or partnership, consisting of more thin ao 
persons, shall be formed for the purpose of carrying on any business 
“(other than banking) that has for its object the acquisition of gain 
by the company, association or partnership, or individual members 
thereof, unless it is registered as a company under the Act or 
formed in pursuance of some other Act or Letters Patent, 
In the learned Judges’ opinion, on the face of the plaint 
there were more than 20 pBrsons combined to carry on.the busi- 
ness mentioned i in the plaint and share in the profits. Contentions 
on behalf of the. plaintiffs that there was no business Carfied on 


£ 
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within the meaning of section 4 of the Act, añd that though each 
of the four firms which joined together to carry on buginess might 
consist of a number of persons, yet for the purpose of section 4 
only the number of the firms and not the number of the persons’ 
should be counted, were negatived by the Court, The, learned 
Judges were of opinion, [relying on the decision Akola Gin Combi- 
nation v. Northcote Ginning Factory (1) ] that having regard to thas 


` plaint itself the alleged partnership was illegal, having regard to sec? 


tion 4 of the Companies Act, They held that the suit failed and that 
the plaintiffs were not entitled to any decree, They therefore allow- 
ed the defendants appeal and dismissed the plaintiffs! suit with 
coste, and dismissed the plaintiffs’ appeal "without costs, Tho other 
questions arising in the memoranda of appeal were not discussed, — 

From the said.decres of the High Court the plaintiffs «appealed 
by special leave to His Majesty in Council, 

Narasimkawm for the Appellants: - The High Court was not 
competent to raise suo sols the question of the applicability of 
section 4, Companies Act, In any case, we submit that the part- 
nership was not illegal, The definitio 1 of "person" in section 3, 
sub-section (39) of the General Clauses Act, 1397 is applicable, and 
the judgment relied on by the High Court, (10 Nagpore Law 
Reports 98) does not lay down the correct law, Refers also to 46 
All. 509 ; 43 All, 395 and 41 Mad. 454. i 

Wallach for the Respondenta was not called upon, 

Their Lordships’ judgment was delivered by : ` 

Lord Thankerton: Their Lordships : need rot call upon the. 
respondents’ Counsel. - 

*'They agree with the ' judgment of the Court below, and with 
the reasons given by that Court ; accordingly, their Lordships will 
humbly advise His Majesty that the appeal should be dismissed 
with coats. : 

H, S. L. Polak; Solicitor for the Appellate. 

T, L, Wilson & Co: Solicitors for the Respondents. 


KDE Appeal dismissed, 
* (1) (1914) 26 1, C. 613; 1o Nag. L,R. (f. x 
* . 
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Vor, LİL] i PRIVY COUNCIL. . 


Present: ded Zkankerion, Sir George Lowndes and 
` Sir Binod Mitier. 


BABA JWALA DAS 
"s v. 
PIR SANT DAS AND OTHERS, 


-  . [Ox APPEAL FROM THE Higa COURT OF JUDICATURE 
AT ALLAHABAD, | 


Muik = Appointment of successor of deceased Mahant—Onus 2rolandi— Admis- 
sien — Whale statement to ja considered. 

In a suit to establish the right to appolnt a successor toa deceased Mahant of 
a Math, the onus probandi is on the plaintiff. 

Hald, on the evidence, that the plaintiff had failed to discharge the burden 
that lay upon him. 

There is no authority for the broad preposition that a Mabant of an indepen- 
dent Muth could not claim to succeed to the gedi of another independent and 
separate Muth. 
^ Ifa statement is to be relied upon as an admission the whole statement mist 
be taken into consideration, 

Appeal No, 44 of 1929 from a decree of the High Court, 
Allahabad, dated the 19th April 1927, which reversed a decree of 
the Subordinate Judge of Saharanpur, dated the r4th May 1924 
and decreed the plaintiff’s suit with costs, 


The material facts of the casé are sufficiently fully set out in 
their Lordships’ judgment, 


Hyas for the Appellant, 


DeGruyiher K. C. and Wallach for the Respondents. 

Ham for the Appellant: The plaintiff must succeed on tha 
strength of his own title. The custom alleged in the plaint was 
not established, Assuming the defendant is a trespasser, the plain- 
lif cannot dispossess him unless he proves a better right, 


DeGruytler, K, C. and Wallach for the Respondents: We 
have proved by the evidence on the record that the plaintiff No, 1 
as the Mahant of the parent Gaddi at Koh Karena, was entAled to 
nominate à successor to the deceased Mohant, The plaintif 
respondent No, 2 was duly installed as Mahant of ithe Jogiwara at 
Hardway. The custom set up by %s is consistent with the general 
custom and the law pf succession obtaining among the sects of 
Jogishwars. 1 

Their Lordships’ judgment was delivered by 


4 
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ie Sir George Lowades:—The question ih this appeal is as to 


1930. the right to appoint a, successor to one Kan Das, ,the duiregi 
Baba Jwala: Das nakani ofa muihin Hardwar, who died iv 1923 leaving no chela — 
Bi San Dis and having made no appointment to the gadi. On his death the 

fpes appellant took possession of the murk, claiming «to be entitled 

thereto as the saAam? of a neighbouriog institution at Sainwal 
from which he asserts the Hardwar ww/A was founded, The Pu 
moveable property was locked up in a room by the police, The * 
respondents then came forward with a rival claim 38 representing 
another »u/k at Koh Kerana, The matter was investigated by 

< the Sub-divisional Magistrate, who held that the appellant had 
made out a prima facie title to the suécession, but ordered the 
moveables to be kept under lock and seal fora further period 
of six weeks to enable the respondents to take proceedings in 
the Civil Court, failing which the property was to be made oyer 
to the appellant, who was left in possession of the immoveable 
property valued at between two and three lakhs of rupees, The 
respondents thereupon filed the suit out of which this appeal 
arises in the Court of the Subordinate Judge of Saharanpur clai- 
ming a declaration of their title to and possession of the ssh 
and property, upon the allegation that the first respondent as the 
mahantof Koh Korana had the right of appointment to Hard- 
war, and that he had appointed his own cde/a, the second respon- 
dent, as the successor of the deceased Kan Das, 


It is admitted by counsel for the respondents that under 
these circumstances the burden was upon them to establish the « 
right they claimed, and their Lordships have no doubt that this 
is sot 


Reliance was placed in the plaint upon a deed of appoint- 
ment, executed in the interval between the magistrate’s order 
above referred to and the institution of the suit, by which & 
number of persons describing themselves aa “madanis, Saxtans 
and jogis”’ purported to appoint the second respondent to the 
vacant gadi with the consent of the first respondent; - but no 
reliance bas been placed on this document before their Lordships, 
Tt seems, indeed, to be inconsistent with the contention to, which , 
the respondents now pin their faith, namely, that the right of 
2 appointment lies solely with the madant¢ of Koh Kerana, 


e. . 
: ` Itis common ground that the Hardwar gadi was established 
: inor about the year 1818, and that the* first wakani was one 
e Ottgm Das, to whom Kan Das according to one acaount the third, 


,And according to another the fourth successor, "Oktam Das was 


+». 
e * " 
TEES 


oe 
yes * 


Vor, LIL] PRIVY COUKCIL, 


the chela of Godha Das* who was:the chela of Pir Sukol, the then 
makani of Koh Korana, a mer which though itself the offshoot of 
another and older murk at Tila, was an institution of considerable 
“antiquity. 

=e In his preliminary examination by the trial Judge, the second 
respondent admitted that if the wakan? of a subordinate gadi dies 
eyithout ledving a chela, the “sadar gadi” (ie, the superior insti- 
fution) has power to appoint a seus to the subordinate gadi 
orto manage it bimself, He also admitted that “if any other 
gadi sends its disciple and estalishes an “asihan” (£e, an insti- 
tution of this natare) at any place, and that disciple dies without 
leaving a disciple, the mañan who sent his disciple and esta- 
blished the asthan shall be entitled to manage that as/Aas or to 
appoint sny person thereto,” These statements were reaffirmed 
by the second respondent in his subsequent deposition before 
the Court, 


It is clear therefore that what the respondents had to prove was 
that the Hardwar muj was the immediate offshoot of Koh 
Kerana, and the real question in the case ia whether Godha Das, 
whose chela was the first malas? of Hardwar, was himself a. taam 
at Sainwal, and so intermediate between Koh  Kerana and 
Hardwar, 


The respondents alleged in their plaints and it has been their 
case before this Board, that Sainwal is not a gadfatall but is 
merely a subordinate "Ao/Aa,' is, the granary, or possibly 
the treasury of Koh: Kerana. The Subordinate Judge, before 
whom the suit was tried, in a careful judgrhent, came to the 
conclusion thet this was not established, and that there was no 
direct link of any kind between Koh Kerana and Hardwar, He 
held on the evidence that Ottam Das, the first maant of Hardwar, 
was the che/a of Go lba Das, the wakant of Sainwal ; that Hardwar 
always remained subordinate to  Sainwal, and that the right of 
management of Hardwar, on the maķant of that institution dying 
without a chelu, belonged to Sainwal. He accordingly dismissed the 
respondents’ suit, On appeal the High Court came to the oppqsite 
conclusion and made a decree declaring the right of the second 
respondent to the management of the Hardwar property and order- 
ing poisóssion to be given to him. : 

After pbrusal of the evidence recorded their Lordships have 
no doubt that the respondents have failed to establish that Sain- 
wal, from which it is clear that Hardwar was founded, was mere 

+` : i: 
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a detka of Koh Kerana and therefore tht the necessary link 
bstween that mus% and the Hardwar msi is not made out. 

It has hardly been disputed before the Board that Sainwal i is now, 
at all events, a sur of which the appellant is the recognised mahant, : 
and there appears to have bsen a regular succession in respect Mfes 
the property there from Godha Das downwards, How this could 
be if Saiawal was merely the “ Ao/ka"— whatever may bé the trugqe 
implication of that term—of Koh Kerana, has not been explained, * 


As far back as 1864, long before the present dispute arose 
Santok Das, the predecessor of Kan Das, in proceedings in the 
Criminal Court at Saharanpur referred to Ram Das the guru and 
predecessor of the appellant as ihe “Sajadanashin of Sainwal” (a 
title admittedly equivalent to gadinashin or makani), and gave his 
spiritual pedigree from Godha Das. In 1875, on the death of Shan- 
ker Das, of Koh Kesrans, Ram Das describing himself as "Gadina- 
shin of Kotha Sainwal," laid claim to the Koh Kerana gadi. His 
claim was ci.mis.ed, but from the judgment in the case, which is 
part of the present record, it does not appear to have been disputed 
that he was the then de facto gadinashin of Sainwal and what is al- 
most more suggestive still, the judgment refers to a similar claim 
which had been made by his guru and predecessor Pir Ganesh Das, 
“Gadinashin of Salnwal" In 1895 Ramdas instituted a suit against 
one Narotam Das in cqnnection with the Sainwal property. In this 
suit he deposed to the history of the Sainwal mur% as founded by 
Godha Das, and said that he had been on the Gadi for 5o years, 
There was no suggestion in bis cross-examination that Sainwal wag 
not a stut at all but merely part and parcel of Koh Kerana, The 
Kéh Kerana saAau? was not a party to this suit, but he can hardly 
have been ignorant of it if Ram Das was really only a subordinate 
official of his sw/k, and the deposition is put in evidence in the 
present suit by the respondents, This deposition, taken in conjunc- 
tion with the 1875 judgment above referred to, makes it abun- 
dantly clear that Sainwal had at least claimed to be a gudi from the 
time of Ganesh Das some time prior to 1845 or 1846. No attempt 
seems to have been made by Koh Kerana to refute or even to dis- 
ppté the pretences of Sainwal, or to asssrt what is now claim:d on 
their behalf that Sainwal was not and never had been anything but 
an integral part of Koh Kerana, and this is the more remarkable 
in view of the obvious hostility*between the two institutions, 

Their Lordships do not think it necessary to go further 
into the documandiry evilence inthis case or to deal with the 
oral evidence which is, as might bs expected, contradictory and of 
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little real weight, It, is sufficient to say that counsel for the 

respondents has been unable to point to any evidence of direct 1930. 

connection between Koh Kerana and Hardwar during the course Babs Joale Des 

-of more than a century, whether by way of pecuniary assistance, 

selection or appointment of a wahini, or even consultation on 
. the affatrs of the muth. 


e The learned Judges of the High Court before whom the 
‘“appeal-came founded their judgment in favour of the respondents 
largely upon the fact that the appellant, in his applicition to the 
magistrate shortly after the death of Kan Das, calls the Ssia- 
wal Gadi “Gadi Sainwal Kotha Koh 'Kerana," aod translating 
“kotha” as “granary” or “‘weasury,” they regard this as an admis- 
sion that Sainwal was nothing more than a part of the institution of 
Koh Kerana, They also rely upon the statement of Ramdas in 
the proceedings of 1895-6 in which he refers to “Kotha” Sainwal 
having been founded by Godha Das, as an "admission" by him 
to the same effect, and upon his description of himself as “ Bada” 
Ram Das, instead ot “ Mahant’, which they say “bas some 
significance,” Their Lordships are not impressed by this reason- 
ing. Ifa statement is to be relied upon as an admission the whole 
statement must be taken, and in each of the cases to which the 
learned Judges refer it is clear that there was a definite assertion 
that Sainwal was a gudi, and the person making the statement the 
gadinashin, which i: admittel to be the equivalent of mahané, It 
may well have been that the building in which the Sainwal Gadi was 
oliginally established was a "4orha” of Koh Kerana, and that the 
fitle of the gadi had its origin in this, But if the burden of proving 
that Koh Kerana was the immediate founder of “the Hardwar sy/s 
is upon the respondents, as it admittedly is, their Lordships cannot 
think that it has been discharged by inferences of this nature, 


The learned Judges also held that “the very fact that Ram Das 
claimed to succeed to the makanisi of Koh Kerang goes to show" . 
that he could not have been at that time the makami of Sainwal, 
for "a alas! of an indepe ndent mw/k could not claim to succeed to 
the gudi of'another independect and separate mw/A”, Tt is not stated 
upon what this dictum ia founded, and no &ttempt has been made 
to support it before this Board. Nor, in their Lordships’ opinioh, . 
could Sainwal bs regarded as "independent" of Koh Kerana, It was 


founded from Koh Kerana by a chs/a gf the Koh Kerana makani, .* 
and was clearly therefore subordinate to it in the sense in which u * 
this term has been used thtoughout the case, V . 


Their Lordships do not, however, desire tọ critiçise the judg- œ i 
"n uc 
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ment of the High Court in detail, For the «easons already given 
1930. they think that the respondents have failed to establish the right 
Baba Jwala Da, that they have claimed in this litigation and that their suit must be 
meee Dus: dismissed. Their Lordships will therefore humbly advise His- 
ute Majesty that this appeal should be allowed and that the decree 
Sir Geerge Lowndes. the High Court should be set aside and that of the Subordinate « 
Judge restored, The plaintiff-respondenta must pay thee costs both, 
in the High Court and before this Board, . e 


Barrow, Rogers and Nevill: Solicitors for the Appellant. 
T. L. Wilson & Co: Solicitors forthe Respondents. 
K, J. R. Appeal allowed, 


APPELLATE CIVIL. 


: Before Mr. Justice Guha and Mr. Justice M. C. Ghose. 
IVIL. 


Dk: MQHENDRA NATH PAL 


— 
July, 15, 17. : p. 
S. PARAMESWAR MAITY,* 
. 
Jrregnlarily—Nen-obsrttance of the procedure laid down in O. 20, Rr. 1, 2, 3, 

‘Civil Procedure Code —Civil Precedure Cole (Act V of 1908), Sec. 99— 

Misapprekension of primary Court's decision. 

The Subordinate Judge in sppeal wrote and signed the judgment of reversal 
at home ss ho was ill and did not attend Court, delivered it to his Bench Clerk for 

° communication to the parties. The Judgment was communicated to the pleaders 
of the parties : 

Held (per Guba, F.) that, though the merits had in no way been affected by 
reason of the irregularity in the delivery of the Judgment, butas there was no 
refergnce in tho judgment of the lower appellate Court tothe material points 
agsing for consideration in the caso aud the judgmont proceeded on the entire 
misapprobension of the trial Court’s decision, the Subordinate Judge had not 

e applied his mind fully to the case before him, when the judgment was written 


e 
. $ * Appeal from Appellate Decree No. 1075 of 1939, against the decree of Babu 
* Hem Chandra Basu, Subordinate Judge, and Cotrt, Midnapore, dated the 8th 
. January, 1929, reversiflg that of Babu Nareah Chandra Roy, Monsi, rat Court, 


" Contai, dated tho 14th May, 1927. . n 


. * c 
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out by him and as such it should be set asido and the cate was remanded for retrial - 


on the merits. 


567 


CiviL, 
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Per M. C. Ghose, F: Held, that no comp:ztent officer pronounced the judg- Moberdnk Nath Pal 


. ment in the open Court, 
That section 99 cf the Code of Civil Procedure was not applicable to the facts 
cave as probably on account of illness he did not or could not apply his 
vdd miad properly to tho merits of the case, 
"e Fork Gloster Gute Manufacturing Co. v, Chandra Kumar Das (1) distin- 
 alstied: 

Per Guha, 9 1. The Infringement of the procedure prescribed by the Code of 
Civil Procedure in order 20, rules 1, 8 and 3 copstitates an irregularity. It affords 
no ground for reversal of the decree based onthe Judgment in regard to which 
there bas been any sach frregdfarity, except on proof that the jurisdiction of the 
Court on the merits of the case have been affected tlereby, 


Fari Gloster Jute Manufacturing (o. v, Chandra Kumar Das (1) referred to, 
Appeal by the Defendant, 
Mr. S. C. Bose and Afr, Siroj Kumar Maity for the Appellant, 


Mr. Narendra Nath Set for the Respondent. : 
C, A. Y, 
The following judgments were delivered : 


M. C. Ghose, J: Inthiscase the learned Subordinate Judge 
wrote and signed the judgment at home as he was ill and did not 
attend Court, He delivered it to his Bench Clerk for communi- 
cation to. the parties, Itis urged in appeel that this was nota 
judgment according to law, The learned Advocate for the appellant 
quotes order zo, rules 1, 1 and 3 ofthe Code of Civil Procedure 

° which run as follows:—Ruler, “The Court, after the case has 
been heard, shall pronounce judgment in oen Court either at 
once or on some future day, of which due notico shall bə given to 
the parties or their pleaders, 


Rule 2. “A Judge may pronounce a jų 'gment written but not 
pronounced by his predecessor, 

Rule 3. ‘The judgment shall be dated and signed by the Judge 
in open Court at the time of pronouncing it and, when once signed, 
shall not afterwards be B tete or added to, save as provided by 
section 152 or oa review.’ 

The-learned pleader for the respondent urges that the case conse 
under section 99 which provides that “ No decree shall be reversed 
or substantially varied, nor shall any case be remanded, in appeal on 
account of any misjoigder of parties or causes of action or any error, 
defect or irregularity in Any proceedings in the suit, not affecting 


w (1919) L Le R. 46 Calc. 978 ; 29 C. L. J. 438. x . 
j 
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the merits of the case orthe jurisdiction gf the Court,” The 

1939. learned Advocate also quotes the case of Fort Gloster Jute Manu- 
Mohendra Nath Pal /atiuring Co. v. Chandra Kumar Dus (1). Itisto be rloted that in 
that case the judgment was written by the outgoing Subordinate . 
Judge and made ovar to his successor who duly pronounced it in 
open Court, The only mistake in that case was that the dutgoing 
Subordinate Judge signed the judgment prior to delivering it to his , 
successor. In the present case the facta are quite different. No} 
competent officer pronounced the judgment in open Court. Upon 
& perusalof the judgment of the learned Subordinate Judge it 
appears that probably on aceount of illness he did not or could nat 
apply his judicial mind properly to the mprits of the case, In the 
circumstances I am of opinion that sec'ion gg does not apply to the 
facts of this case. 

The judgment of the learned Subordinate Judge is set aside and 
the appeal is remanded to the rst Appellate Court for fresh hearing. 
Costs to abide the final result. i 

Guha, J:—1 agree with my lenrned brother that the case should 
be.sent back to the Lower Appellate Court for re-hearing and for 
arriving at a fresh decision. It appears from the orders recorded in 
the order-sheet of the Court of appeal below, that the judgment 
against which the present appeal to this Court is directed, was 
written and signed by the Subordinate Judge at home, and delivered 
to the Bench Clerk, andgommunicated to the pleaders of the parties, 
on the 8th January 1929 ; and that the decree was thereafter signed 
and sealed, on the 16th January 1929. 


v. 
Parameswar Maity. 


M. C. Ghose, F 


Although any failare to comply with the provisions of order XXT, 
rules 1, 2 and 3 of tfe Code of Civil Procedure, —relating to the 
writing, signing and delivery of judgments by the Lower Courts, 
should be strongly disapproved by this Court, the position could not 
possibly be lost sight of, that the infringement of :the procedure 
prescribed by the Code inthis behalf constitutes an irregularity. 
It affords no ground for reversal of the decree based on the judg- 
ment in regard to which there has been any such irregularity, except 
on proof either that the jurisdiction of the Court or the merits of the 
case have been affected thereby [See Fert Gloster Juis Manufactur- 
ingeCo., v. Chandra Kumar Das (1)]. Ia the present case, the merits 
of the case haye notin any way been affected by reason of the 
. irregularity in the- delivery of the judgment, It appears to me,- 
however, that in the judgment of the lower Appellate Court there is 


e è o9) IT. R, pd Cale. 978 ; 39 G L. J. 438. N 
. @ " \ 


t 4 
X . 


Vor, LIL] ^ HIGA COURT, 


no reference to the mf&terial points arising for consideration in the 
case, and the judgment, as it stands, proceeds on an entire misappre- 
hension of the trial Court's decision. 
"learned Subordinate Judge had applied his mind fully to the case 

webafote him, when the judgment was written out by him, The judg- 
ment and decree of the lower Appellate Court should, for the above 

* goasonr, bé set aside, and the case sent back to that Court for its 
“being dealt with, in accordance with law, 


A, T, M. Case remanded, 


Before Kir, Justice M, N, Mukerji and Mr, Justice D, N, Mitier. 


SREENATH CHAKRAV ARTI AMD OTHERS S 
v. 
PRIYA NATH BANDOPADHYA AND OTHERS. 


Rent decree — Execution. af —Limiiatien—Bingal Tenancy Act (Villef 1885), 
Sec, 143, Sch. IT. Art. 6—Ciwil Frecedure Co3f (Act V of 1908), Secs. 37, 


39—Enteriaíniug application for sale of property outside jurisdiction and 


jurisdiction to execute the decree—Ceuri passing the decree, ceased to exist— 
o Application fer execution to tke Court to which the non -ceasing Courts busi- 
niss iranijerred—Applicaiien fer sale sf property ouside jurisdiction — Daty 

V the Cosrt ts mhich application was made—Con!inuation of procesding, e 
A decree for rent was obtained in the 3rd Court of the Munsif at Bhanga on 
the 6th July, 1923, This Court was subsequently tranferred by Government 
notification to Gopalgunge and became the 2nd Mausiif's Court there, the 3rd 
MunsifPs Court at Bhanga baring been abolished On the sth July, 1926, the 
decroe-holders applied for execution In the 2nd Munsiff's Court at Gopalgunge 
by attachment and sale of immoveable property of the judgment-debtor which 
was sitaate withio the local limits of the jurisdiction of the Munslff, rst Court, 
Bhanga, and had sever been within the jurisdiction of the Munslff, and Court, 
Bhanga. There was also a prayer for execution by attachment and sale ef the 
judgment-debtor's movables, Ths Munsiff of Gopalgunge onthe 18th Febr@ary 
1217 returned the execution application to the decree-holders for presentation to 
the proper Court. The deoree-holders thea ref led the execution application on 1st 


* Appell from Appellate Order No. 57 of 1940, against the order of Babu 
Jyotish Chandra Neogy, Officiating Subordinate Judge, 2nd Court, Faridpur, 
dated.the 26th August, 1929, affirming that of Mr, J. Gta, Munslff, rst Cout, 
at Bhange, dated i amd February, Igag. 


" * 


It is difficult to hold that the ` 


569 


Civi, 


1930. 
— 
Mohendra Nath Pal 
v. 
Parimeswar Maity. 


` Guka, 9. 


Civir,. 


£3 | 
p 


Angust, 31, 26. 


— 


. LI 
e a? 


THE CALCUTTA Law JOURNAL, ~ [Vor. LIL, 


March 1927 in the Bhanga ist Munslf’s Court, Thé'execution proceeding was 
dismissed as not malotiinable by an order dated 10th Decembr, 1927. On appoal 


- it wes declared that “all proceedings in the cas» after :8th February, 1927, 


were taken without any sanction of law " andthe appellato Court directed tho . 
Maunsiff, 2nd Court, Gopalgunge, ' to proceed under O, 21 Rr. 5 and 6 Civil 
Procedure Code after taking an application from the decrec-holders under RE." 
tlon 39 Civil Procedure Code." The decree-bolders took proceedings accordingly, 
with the result that the Gopalgunge Court on 17th August 1923 senf the decree e 
for execation to the Munsiff, 1st Court, Bhanga, together with a certificate ore 
nov-satinfaction. On the papers being received by the latter Court the decree- 
holders on 37th August 1928 filed a fresh application for executlon there ; 


Held, that the application for execution dated the 27th August 1933, vas not 
barred under article 6 Sch. III of the Bengal Tengncy Act. 


The Gopalguoge and Munsiff's Court being the Court whioh passed the decree 
ha viog regard to section 47(b) of the Civil Procedure Code was the Coutt which 
could receive the application for execution and decide on any question as fo 
whether the decree was barred by limitation etc., and then to transmit the decree 
to the Bhanga ist Court as it (Gopalguoge and Court) could not attach 
and sell property situate outside its jurisdiction: Prem Chand Dey v. 
Mebheda Debi (1). 

Tho Court which passed the decree (Gopalgunge snd Court in this case) had 
jurisdicHon to entertain the application for execution. 


There is.a real distinction between jurisdiction to entertain an application for 
male of property outside jurisdiction and aum to execute the decree by 
sale of such property. 


^ Per Mukerji, J: Where Épplication for exéention was! filed in the transferring 
Court before transfer of the decree, It is not necemeary to filom fresh application 
for that purpose in the transferee Court: KX. B Dutt v. Tara Prasanna (a). 

Sectlon 33 of the Coda of Civil Procedure confers jurisdiction upon either e 
Court—the Court whicb passed the decree (the expression being read in tho 
Ngh®of explanatory section 37)- as well as the Conrt to which the décreo is sent 
for execution by suck Court (in accordance with the powers conferred by the 
enabling section 39), 

Tho application for execution was filed within time in the Gopalgange Court, 
which under section 37(b) of the Code of Civil Procedure was the Court which 
passed tbe decree, When subsequently the decree was, on the decree-holder's 
application, trausferred to the 1st Court of the Munsiff at Bhanga accompanied by 
& certificate of non-satisfact on, there was nothing on tbe question of Hmitailon to 
stand in the way of execution, 2 d 

fre Mitter, J: The application for execution, which, in fact wes au appl- 
catfbn under O. at, R. 11 of the Code of Civil Procedure, was made In-July 1926 
before the Gopalgunge Court. Having received the application it was the duty o£ 
the Gopalgunge Court to sand it for execution to the Bhaoga ist Munsifi's Court 
having regard to the provisions of section 39 clause (b) of the Code of Civil 


(1) (1890) 1. L. R. 1, Calc. 699 (F. B), 
dz) (1913) 1, L. R.. Pat, 909. : : 
ee i ` ` 
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Procedure. Tho Civil Pyocodure Code was made applicable to execution of * Cmi 


decrees for rent under section 143 of the Bengal Tenancy Act. 1940, 
^ Pr Curiam, F: An appliddtion to have a decise transferred to another Sresnath Chakravarti 
. Court, though not an application for execution: Khetapal v. Tihaw Singh (1) laa 
step inaid of exscutton: Chwtterpui Singh v. Sait Sumari (3) and Banku 
laur v, Narain Das (3). distinguished, 
Appeal by the Decree-holders, 
. I . 
¢ Application for execution of rent decree. s 
Mr, Satindra Nath Ray Chowdhury for the Appellants, 
Missrs, D. N, Sen, Gopal Chandra and Narayan Chandra 
Chowdhury for the Respondents. 
. , C, A. V, 


Y. 
Priya Nath 
Bandopadhya, 


The following judgments were delivered : 
Mukerji, J:—The decree-holders obtained a decree for rent August, 26. 
under the Bengal Tenancy Act from the 3rd Court of the Munsiff at 
Bhanga on 6th July 1923. This Court was subsequently transferred to 
Gopalgunge and małe the and Court of the Munsiff at that place. 
On 5th July 1926 the decree-holders applied for execution in the and 
Court of Munsiff of Gopalgunge by attachment and sale of a piece 
of immovable property of the judgment-dabtor which was situate 
within the local limits of the juridiction of the Munsiff, rst Court, 
Bhangs, and had never been within the jurisdiction of the Munsiff, 
and Court, Bhanga, There was also a prayer for execution by attach- 
ment and sale of ths judgment-debtor'^ moveables, After certain 
proceedings wera taken it was found that the immoveable property 
against which the decree-holders desired to proceed in execution lay 
" outside the territorial limits of the Court in hich the execution 
was zoing on, viz, the Gopalgunge Court, and on that the Mynsiff 
of that Court on 18th February 1927 returned the execution appli- 
cation to the decroe-holders for presentation to the proper Court, 
The decree-holders then refiled the execution application on rst 
March 1927 in the rst Court of the Munsiff at Bhanga. The R 
executioa-proceedinga went on for sometime in that Court, but were 
eventually dismissed as not maintainable, by an order dated roth 
December 1927, The decree-holders prefsrred an appeal from that 
order with the result thatthe District Judge declared thag ''sll 
proceedings in the case after 18th February 1927 were taken witRout 
any sanction of law”, and he accordingly directed the Munsiff, 


2nd Court, Gopalgunge “to proceed under order ar rules 5 and 6 is 
(1) (1912) L L. R, 34 Al, 356- é : 
(a) (1916) I. L. R, 43 Calc. 903; 23 C. L.,J. 645 | . : 
(3) (1937) EN 54 1. A. 123 5 45 CL L. J. 507. - ^ a 
* R . 
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Civil Procedure Cote after taking angapplication from the decree- 
holders under section 39 Civil Procedure Cod:.” The decree- 


Sréenath Chakewart holders took proceedings accordingly, with the result that the Gopal 


gunge Court on ryth August 1928 sent the decree for execution to * 
the Munsiff, rst Court, Bhanga, together with a certificate of nog: a 
satisfaction, Oa the papers being received by the latter Court. 
the décree-holders on 27th August 1928 filed a fresh applrayer for M 
execution there, 2 


The limitation governing the application of this decree is that 
provided for in Sch, IIT, Part ITI, Art. 6 of the Bengal Tenancy Act, 
The Munsiff, rst Court, Bhanga, as wollas the Subordinate Judge 
on appeal, have held that the execution wks barred inasmuch as the 
application for execution was not made to the proper Court earlier 
than on 27th August 1928. They held that the decree-holders wore 
not entitled to callin their aid the first application - for execution in 
the and Court of the Munsiff at Gopalgunge as that Court was not 
competent to execute the decree as against immoveable property - 
situate outside its territorial jurisdiction, The decree-holders have 
then preferred this appeal. 


The reasons upon which the Courts below have proceeded may 
well be summarised more or less in their own words thus ; 


‘* No Court can exccute a decree in which the subject matter of 
the suit or of the applicaljon for execution is property situate entirely 
outside the local limits of its jurisdiction, Territorial jurisdiction 
therefore is a condition precedent toa Court executing a decree 
* + * * The property ovar which the execution was sought to e 
be taken all along remained within the jurisdiction of the rst Court — 
of ths Munsiff at Bhanga, and consequently the Gopalgunge Court 
could never have executed the decree in a way to affect that property 
* * * Ina case like this the substa rce, and not the form of the 
matter, must be looked to and considered from that point of view 
the ‘application for execution inthe Gopalgunge Court as initially 
made for the purpose of getting & transfer of the decree tothe rst 
Coutt of the Munsiffat Bhanga, but it has been held in, judicial 
decisions that an application to get a decree transferred to another 
Couctfor execution is not an application for execution, | 


"These reasons will have to be referred to again ia order to see 
how far they are correct, and to what extent they bear upon the 
` question which we have to determine, z 


p A number of degjsions have been cited before us on behalf of 
. shed ppelrin, One of those strongly relied on is ROM Pundeh 


T: 3 
M 
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v. Maddan Mohun Siye (1) In that case construing section 649 of 
the Code of 1882 as amended by Act XII of 1877 (Section 37 of 
„tha present Code) Garth C, J. observed that the section “ which 
, explains the meaning of the expression the ‘ Court which passed the 
Mao’ dors not exclude the Court which originally passed the decree 
aa being a Court to which the application should be mide, but only 
"áncludes another Court and I teka the meaning of the clause to bə 


this that where the Court which passed the decree has ceased to have’ 


jurisdiction to execute it, the application for execution miy be 
made either to that Court, although it bas ceased to have jurisdic- 
tioa to exscute the decree, ar to the Court which, if the suit where- 
in the decreo was passed were instituted at the tim» of making 
application to execute it, would hava jurisdiction to try the quit,” 
Field, J. *snid, ‘“ A Court does not cease to ba ‘the Court which 
passed the decree! merely by reason that the headquarters of the 
. Munsif had been moved to another place, or merely by reason that 
the local limits of the jurisdiction of the Munsif were altered,” 
` Oa this decision, and upon the words of Section 37 itself, it is clear 
that the Gopalgunze Court would be regarded as the Court which 
passed the decree, But that does not solve the question which 
arises for our consideration and which goss much deeper than 
what this decision deals with: that questioa is whether a 
Court which passes a decree can entertain an application 
for its execution in respect of immovable property which 
even at the time of the suit and the decree lay outside the 
.territorial limits of its jurisdiction, The case of Kartick Nath 
Pandey v. Titthdhari Lall (2) and other gases proceeding on 
the same lines with it have then been referred to on behal of 
the appellants, Both these decisions must be regarded as having 
been overruled by the Full Bench decision of this Court in the 
case of Prem Chand Dey v. Mokheda Dibi (3) in which it wag 
definitely decided that territorial jurisdiction is a condition prece- 
dent to a Court executing a decree, and that a Court has no juris- 
diction, in execution of a decree,.to sell property oyer which it 
had no territorial jurisdiction at the time it passed the order of 
sale, This proposition has never been dissented from and.has 
been reiterated in the more recent cases of Begg Dunlop & CO, v. 
Jagannath Marwari (4) ; Ambika Ranjan Majymdar v. Manfhganj 
Loan Office (5). It follows therefore that even if the application is 


(1) (1880) I. Li R. 6 €alc, 513. (a, (1838) I. L. R. 15 Calc. 667. 

(p (890) L Le R. 17 Calc. 699. $C 

(4) (1911) I. L. R, 39 Calc. 104 1 14 C L.J. 228. è e 
` (5) (1929) 33,6 €. W.N. 848, ; s i 
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made to a Court which passed the decree, to execute itin respect 
of property outside its territorial limits, that Court will not have 
jurisdiction to carry on such execution, But then the question, 
before us is not whether that Court has jurisdiction to execute the , 
decree, but whether it has jurisdiction to ertertain the apphicat@® ;"~ 
in other words whether an application for execution made in that 
Court, in such circumstances, will count as an application for” 
execution for the purpose of limitation. For a determination of this 
question such decisions as .X-/r Pado v. Dino Nath (1); Jakar v. 
Kamini (2); Udit Narain wv. Mathura (3) or other decisions on 
similar lines are of not much assistance, 

Now, at the outset, it may be observed’ that there is, as Field J. 
pointed out in his judgment in the case of Latthwan Pundeh v. 
Maddan Mokun Skye (4) “a distinction between the juristliction of 
the Court to execute the decree and the circumstances under which 
effective execution can be had.” Upon the decision of the Full 
Bench in the case of Prem Chand Dey v. Mokkoda Debi (5) there 
ia no legitimate reason why a Court which had .no jurisdiction over 
a piece òf immoveable property for the purpose of the suit, should 
be regarded as having greater powers in execution of the decree than 
it possessed at the time of the institution of the suit itself, I: would 
therefore seem at first sight, if the distinction noticed above, is 
not borne in mind, that the 3rd Court of the Munsif at Bhanga, and 
for that reason the 2nd Court of the Munsif at Gopalgunge, had no 
jurisdiction to entertain the application for execution that was 
made on sth July rgas. This would be in accordancs with the view, 
which Sadasiva Ayyas, J. was inclined to take at first in the case of 
Seeti Nandan v. Mutkusamy Pillai (6) before he changed his mind 
ind agreed in the view of his colleagues on the Full Bench, He 
there said, —''On principles recognised in the Civil Procedure Code, 


* Section 16, it seems to me clear that no Court has any jurisdiction 


either to entertain an execution application for the attachment of 
property outside its jurisdiction or for the sale of immoveable pro- 
perty outside its jurisdiction or to sell it in execution, even though 
it had jurisdiction at the time of the passing of the decree to pass 
guoh 4 decree." .These observations would have applied with all 
the greater force to & caso like the present where the property 
‘against which execution was asked for lay entirely outside the terri- 


(1) (1897) 1. L. R. a5 Calc. 315. (a) (1900) J. L. R. 28 Caio. 238. 
(3) (1908) I, L. R. 35 Calc. 974. . 
a 4) (1880) L L. R. 6 Gato. 513 (519). pomu i 
(5) (1890) LoL. R. 17 Calc. 699. (6) (1919) T. Tr. R. 42 Mad. gar, 
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* 
torial limits of the Court which passed the decree even at the 
time when the suit was instituted or the decree was passed, But 
, when the distinction roticed above is kept in view one has to pause 
« and consider further, l 
" “Sim -history of the law of procedure relatiog to this matter, as 
pointed ogt by Wallis C. J. in the Full Bench case of the Madras 
“sigh Court cited above, throws a flood of light on this question, 
The question really is whether a litigant who has been authorized 
to bring a suit in a particular Court and has obtained a decree in 
such Court in his favour is not entitled as of caurse to apply to 
that Court for execution. It would be convenient as regards this 
question to quote here a few passages from the judgment of the 
learned Chief Justice in that case, He observed :— 

“ Under the Code of 1859, it was open to the decree-holder to 
apply to the Court which passed the decres to execute it itself or 
to transmit it to another Court for execution, and such an applica- 
tion would have been sufficient for the purpose of saving limitation 
under Art, 167 (now 182) of the Limitation Act of 1871, The ques: 
tion is wben and how has the decree-holder been deprived of this 
right ? In 1877 and again in 1882 the Code was repealed and re- 
enacted with some re-drafting and re-arrangements which included 
the insertion of the present sections 37 and 38 in the Code of 1877. 
Now there isa well known presumption that such re-drafting and 
re-arrangements leave the substance of the law unaltered, and it 
follows that such a serious change as the abolition of the'decree- 
eholder’s right to apply in all cases to the Court which passed the 
decreo in the first instance cannot be raised by implication but 
should plainly and clearly appear on the language of the section" 


* * * After noticing the decisions that dealt with the ques- 
tions that arose up to 1908, the learned Chief Justice proceeded 
to observe :—‘'This was the state of the authorities when the Code 
of 1908 was enacted, and we are told by Woodroffe and Ameer Ali 
that it was proposed to enact expressly that application might be 
made to either Court * * * 

“The jurisdiction of the Court which passed the decree was yi 
ciently recognised by the decisions as I have pointed out, and 
indeed have never been doubted up tothat time and therefore 
there was no need to reaffirm it, * * * The words to 
be ‘interpreted are ‘a decree may be executed by the Court 
which passed it ’in SecWon 38 (233), a section first inserted 
in 1877 and merely declaratory of the existing Yaw. These words 
again have to beinterpreted in the light of — 37, ansinterpreta- 
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tion clzu:e reproduced from Section 649 of the Cod," * * + 
(After dealing with clause (2) of section 37), ‘ We. have however 
to deal with clause (b) and where the decree-holder had a. 
valuable right under the Code of 1859 to apply to, the Court which , 
passed the decree at least for execution by way of transperson, ^ 
and where the present Code provides expressly that a decree may 
be executed by the Court which passed it, the contention that thise" 
important right must be held to have been taken away because the 
provision in section 37 that these words shall be deemed to include 
another Court appears to mato be altogether untenable.” Ayling, 
J. who concurred with the learned Chief Justice observed :—"I am 
of opinion that the latter section (meaning section 37) whatever it 
means by ceasing to have jurisdiction to execute, does not operate 
to exclude the Court which passed the decree, and to Substitute 
for it another Court ; and that it is still open to the decree-holder 
to-apply to the former for execution by way of transmission of 
the decree to the Court which hes territorial jurisdiction, 
In a later decision of the same Court Sivas Kanda Raju v. 
Raja of Jeypore (1) the aforesaid Full Bench decision, which 
of course was followed, was referred to on behalf of one of 
the parties as ‘otiore’, because it laid down an obvious pro- 
position: the proposition being that the Court which passed 
the decree has always the power to entertain an execution 
application and transmit it tothe Court having territorial jurisdic- 
tion to éxecute it. | 


We are of opinion that section 38 of the Code should be read as* 
conferring jurisdiction upon either Court—the Court which passed 
the decree (the expression being read in the light of the explanatory 
section 37) as well as the Court to which the decree is sent for 
execution by such Court (in accordance with the powers conferred 
by the enabling section 39). The difficulty and inconvenience of 
adopting a different construction has been pointed out by Wallis 
C. J. in the case already referred to. No small hardship will result 
from-a different interpretation in a case like the present where 
in Yew ef the provisions of the limitation law to which itis subject, 
n8 step in aid of execution would operate to save limitation, Even 
ifan application for transfer of the decroe had been made to the 
Gopalgunge Court withia time, that would not have saved limitation 
on the ground of its being a step in aid of exscution asthe article 
applicable to the takes no note of sucha thing: the application 


* €. fer execution itself should have to be made mine the timé pres- 
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cribed, We may mention here in passing that a contention was put —— 


forward on behalf of the respondents that an application to a Court 1939. 
which passed the decree for the transfer of the decree to another Sreenath Chakravart] 
Court for execution is not a step in aid of execution, and two cases Pd P Natl 
ited in support of this contention, viz, : Chwtterful Singh v. Bandopedbya 
* Suit Sumari (1) andthe decision of the Judicial Committee in Mukerji, Y. 
eQanku Beary v. Namin Das (2) in which that case was approved. > 
The cohtention does not arise because here there was no such appli- 
cation, and also because even if thera was one, it would not have 
helped the deefee-holders as the limitatian law governing the case 
speaks of nothing about any step in execution, Butas the conten- 
tion has been put forward fe desire to say that it has no force, 
that the authorities are the other way aboüt, and that tbe two 
decisions an which reliance has been placed relate to decrees passed 
on the Original Side of the Court, which under the practice obtain- 
ing there are transferred for execution under ministerial orders. 
No question of a step in aid of execution arises under the article of 
limitation applicable to such decrees, but a question of revivor, which 
such ministerial orders can never amount to. Of course, a mere 
application to have a decree transferred to another Court is not an 
application for execution: KAezgal v. Tikam Singh (3) but we do not 
think it bas ever been held itis nota step inaid of execution; 
in fact it is the first aid that the Court which passed the decree is 
called upon to give toa decree-holder who stands in need of it 
when execution has to be hadina different Court, To turn now 
to the theme itself, the construction we are inclined to put upon the 
sections to which we bave referred, is not antagapistic to what has 
been said by the Judicial Committee inthe case of Makarnja bf 
Bobbili v. Narasarajw Peda Baliara (4), All that wes heldin that 
caso was that after a decree had been sent by the Court which ` 
passed it for execution to some other Court, and so long as it 
remains there any farther application for its exacution must be made . 
to the transferee Court and the transferor Court has no jurisdiction 
to entertain any such application, It may be stated here that even 
after transfer, the transferring Court retains jurisdiction over the 
` execution, though for certain specifled purposes only, What tap 
are, it is hot necessary for our present purpose to say. 
In ths present case there was an application for execution filed 


* * 
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within time in the Gopalgunge Court, whicĦ ia view of section 37. 


CI. (b) was the Court which passed the decree, When subsequently 
the decree was, on the decree-holders’ application, "transferred to 
the rst Court of the Munsiff at Bhanga, accompanied by a certificate 
of non-satisfaction, there was, in our opinion, nothing on the questjon” 
of limitation to stand in the way of its execution. If no application 
for execution had been filed in the transferring Court bit only an, 
application for transfer, the decree-holder has to file an application 


for execution in the transferee Court under order a1 rule ro Civil . 
Procedure Code, But where, as here, the application for execution - 


was filed in tho transferring Court bzfore transfer of the decree, it 
is not necessary to file afresh application for that purpose in the 
transferee Court: X, B. Duit Y. Tara Prosanna(t), ` 

To turn now to the reasons upon which the Courts helow ds 
proceeded, and which have been summarised before, it appears to 
us that they are all correct, but they overlook the important con- 
sideration that the Court which pissed the decree has the right to 
entertain an application forits execution, so long as it has not 
already transferred that decree to some other Court for execution. 

Tho result is that in our judgment this appeal must succeed, 
We allow the appeal and setting aside the orders of both the Courts 
below, direct that the execution do proceed in accordance with law. 

The decree-holders are entitled to their costs in this appeal, 
hearing-fee being asséssed at 2 gold mohurs, In the Courts below 
each party will bear their own costs so far, 

Mitter, J:—The question of Jaw which falls for determination 
in this appeal by the decree-holders is whether an application fdr 
execution of a rent decree obtained by them against the respondents 
is barred by limitation? Both the Courts below have answered this 
question in the affirmative—the lower appellate Court remarking 
however that the matter was not free from difficulty, What we have 
to consider in this appeal is whether their conclusion is right. 
| The facts as found by the lower appellate Court may be briefly 
stated thus:—The appellants obtained a decree for rent in the 3rd 
Munsiffs Court at Bhanga onthe 6th July, 1923, That Court was 

aferred to Gopalgunj and became the and Muniiff's Court there, 
he appellants applied for execution on the sth July, 1926 in the - 
and Munsiffs Court,,Gopalgunge to which the business of 3rd Mun- 
siffs Court at Bhanga had been transferred by Government noti- 
fication, the third Munsiff's Court at Bhanga having beén abolished. 
After certain prpceedings bad been taken on the application for 


r 
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execution in the Gopafgungé Court it appeared that the decree- 
holders could not proceed. against the property: described in 
the schedule to the application as the scheduled property was 
situated outside the jurisdiction of the Gopalgunge Court and was 
itu ithin the jurisdiction of the rst Munsiffs Court at Bhanga, 
On the f8th February, 1927 this application for execution was 
sgturned të the appellants for presentation to the proper Court, On 
March ret 1937 the appellants refiled the petition for execution in 
the Bhanga Munsiffs Court, On roth December, rga7 this Court 


held that the said application could not be entertained on account ` 


of somme “inherent defects of procedure “adopted ” and dismissed 
tho said application. ° 
. The decree-holders preferred an appeal against this order and 


the appellate Court on the and March, 1923 returned the applica- 


tion to the Munsiffs Court at.Bhanga with a direction that it should 
be sent back to the-Court at Gopalgunge and that this latter Court 
should proceed under order XXI rules 5 and 6 of the Code of Civil 
Procedure, The Gopalgunj Court issued a certificate under 
order XXI, rules 5 and 6 the certificate was presented before the 
Munsiff's Court at Bhanga. 

A fresh application for execution was filed and the Bhanga Court 
held that the application for execution was barred by limitation and 
this view has been affirmed by the lower appellate Court, 

Against the concurrent judgments of both Courts the decree- 
holders have brought the present appeal and it is argued before us 
that the application for execution filed before the Bhanga rst 
Munsiffs Court should be treated as a continuation of the applica- 
tion of the sth July, 1926. fit isso treated it* is conceived that 
the decree-holders’ application is in time and is not barred, 

It will appear from the narrative of facts given above that the 
appellant has been bandied about from Court to Court to be told at 
the end of riearly three years from the date of his application , that 
it is barred by limitation, This case is an illustration of what has 
been said on high authority that the difficulties of a deéteecholder 
in India begin when he obtains his decree. 

On the other hand itis contended broadly by the respo 
that the G»palgunj Court had no right to entertain the applica’ 
for execution as it could not attach and sell the property in execu- 
tion as the property was outside the jurisdiction of the Gopalgunj 
Court, It fs not suggested to which Court he should have applied 
for execution except the “Gopalgunj Court but, it is said that he 


š * 
should have applied to the Gopalgunj Court In such a time fap, ° 
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transfer of the said decree to the Court whÉre the property sought 
to be attached and sold is situate that when it reached that Court 


; and an application for execution was made to that Court that 


application for execution would be within three years from the data 
of the dectes within the meaning of article 6 of schedule II[ of. thé 
Bongal Tenancy Act. Such an application was made in 1928 in the - 
Bhanga Court beyond three years of the date of the decr&e and it is 
said there that the application is hopelessly barred, "oc 9 

In order to consider the soundness or otherwise of this conten- 
tion it becomes necessary to examine some of the provisions of the 
Code of Civil Procedure relating to execution of decrees, 

Under section 38 of the Code “a detree mey be executed either 
by the Court which passed it or by the Court to which it is sent for , 
execution, ^ 2 ds 

The Bhanga 3rd Munsiffs Court had ceased to exist and con- 
sequently the application for execution could be made to the Gopal- 
günj Court as that would be the Court which passed the decree for 
such a Court includes a Court “which, if the suit wherein the 
decree was passed was instituted at the time of making the applica- 
tion for execution of the decree, would hava jurisdiction to try such 
suit.” See section 37 clause (b) of the Code, Gopalgunj end 
Court would be such a Court for the rant suit which could be insti- 
tuted in that Court as the rent property falls @ithin the pecuniary 
limits of the jutisdictfon of Gopalgunj] Court after the transfer of 
jurisdiction, The Gopalgunj 2nd Court would be the Court which 
passed the decrée within the meaning of section 37(b). 

Therefore thare can be no question that the application fot 
execution would have tobe made before the Gopalgunj second 
Court if the facts were not complicated by the circumstance that the 
application for execution asked for sale not of the holding in respect 
of which the rent decree was passed but some other property of the 
judgment-debtor situate within the jurisdiction of the rst Munsifl’s 
‘Court at Bhanga, The argument of the respondent is that es the 
execution was sought against property outside .jurisdiction of 
Gopalgunj and Court tbat Court could not entertain an-application 

execation but only an application for transfer of the decree to 

Bhanga 1st Munsiff Court and that therefore the Gopalgunj and 
Court was not the "proper Court” to receive the application for 
execution. . 

Iam unable to accept this contention. To my mind'the Gopal 
guj and Court baing the Court whicb passed the decree having 


*  maregard to section 37(b) was the Court which could, receive thé appli- 
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cation for execution and decide on any question as whether the 
decree is barrpd by limitation etc, and then transmit the decree to 
the Bhanga rst'Court as it (Gopalgunj and Court) could not attach 
and sell property outside its jurisdiction, It has been held by à 
lidignch of this Court in. Prem Cáa«d v. Mokhoda (1), that a 

* Court which passed the decree had no jurisdictjon to order the sale 
ej property" in execption outside its territorial jurisdiction, but this 
clue is ho authority for the proposition that the Court which passed 
the decree has no jurisdicrion to entertain the application for exe- 
cution, In my judgment the Court which passed the decree 
(Gopalgunj and Court in this case) bad jurisdiction to entertain the 
application for execution bat it should not itself order the sale of 
the property outside its jurisdiction but should transfer the gppli- 
cation to the Bhanga 1st Court for making and executing the order 
for sale, The Gopalguoj Court (the Court which passed the decree) 
does not function merely as a sort of post office for receiving appli- 


cation for transfer of decrees and for transmitting them to the Coprt ` 


within whose jurisdiction immoveable property sought to be sold ia 
situate for execution. As indicated before it could determine 
questions as to the execut ability of the decree e. g, limitation spart 
from the question of attachment and sale of immoveable property 
outside its jurisdiction. Order ax rule 28 of the Code lends support 
to this view. If an application for execution is made to the Court 
which passed the decree that Court will transmit the same to the 
Court where immoveable property sought to be sold ig situate along 
with the other papers required by order XXI rules 5 and 6 of the 
Code and then the latter Court will make the order for sgle and it 
will not be necessary in such a case to hgve a ffesh application for 
execution before the Court where immoveable property sought to be 
sold in execution is situate, 

In the Fa]] Bench case of Seem? Nadan v. Mwikwsami Pillai (a), 
it seems to haye been held that the Court which passed the decree 
was still the proper Court for execution although it had no power 

. to sell and attach property outside its territorial jurisdiction, In 
the Madras case a decree was passed for sale of mortgaged pro- 
perty and after decree and before gale the mortgaged property was 
taken out of the jurisdiction of the Court which passed the dediee 
and it was held that the application for execution could be made 


to the Cogrt which passed the decree although the said Court had’ 


lost jurisdiotjon to execute it by the sale of the property. The : 
(1) (4890) I. L. R. 17 Calc. 699, 1 x 
(3) (1919) L L. Re 42 Mad. 841. | è 
. . r as Vows 
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following pastage from the judgment of Sir fohn Wallis, the learned 
Chief Justice of Madras (as he then was) may be usefully 
.“ Power to transfer particular areas from one Court to another 
was given and has been freely exercised, but it has ne 
suggested that the fact'of such a transfer takes away the power of 
the Court which passed the decree to entertain - application fox” 
execution, The power of sending the decree to another Court if 
the Court itself! was not in a position to execute it, has been found 
sufficient to meet the case,, That, it seems to me, was the scheme 
of the Code as held in Panduranga Mudakar v. Vytkilinga Reddi (1) 
until 1908 when section 150 then conferted upon the Court of the 
transferred aree power to entertain the application in the first 
instance, but this cannot be read as taking away from «he Court 
which passed the decree the power which .it then had according to 
the unbroken current of authorities for many years w hich the legis- 
lature must be taken to have recognised " (2), To my mind there 
is à real distinction between jurisdiction to entertain an application 
for sale of property outside jurisdiction and jurisdiction to execüte 
the decree by sale of such property. The case of Girimére v. 
Jarama Kumari (3), indirectly recognises this distincfion, Ina 
recent Madras case, Wallace, J. emphasised the distinction and 
observed :'' section 37 however does not forbid the view laid down 
in the Full Bench casein Sesm Nadan v. Mutkusamy Fillai (a) ; 
that although the Court which originally passed the decree has no 
jurisdiction to execute- it because of the transfer of territorial 
jurisdiction it has power to entertain an execution application and 
transmit it to the Court having territorial jurisdiction to execute it, " 
In the present casé the application for execution was made in 
July, 1926 before the Gopalgunj Court. The Courts below have 
treated the application in substance as one for the transfer of the 
decree. In fact it was an application under order XXI rule rr. 
Having receivéd the application it - was the duty of the Gopalgunj 
Court to send it.for execution to the Bhanga - rst Munsiff's Court 
having regard to the provisions of section 39 clause (b) of the Code 
of Civil Procedure. The Civil Procedure Code is made applicable 
tf execution of decrees for rent under section 143 of the Bengal 


Tenancy Act. ; 


I am not unmindful of the,recent decision of the Judicial Com 
mittee of the Privy Council in the caso of Banku Behaty Chatterji 


(1) (1907) I. L. R. $o Mad. s37. (3) (1919) L L, Ry 42 Mad. Sar(833). 
(3) (18911, I. L. R. 20 Cale, 10g. ; LEES 
e E 


A 


4 — 
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e 

v. Narain Das Dutt (1), where their Lordships have laid it -down 
finally thatan order made by a master on the Original Side of the 
_ Court on an application for transmission of a decree of the High 
« Court to the Hooghly Court where immoveable property was situate 
warewapinisterial act and was not by itself a revival of the decree 
within the meaning of article 183 of the Limitation Act, It could 
"enot be regarded as a judicial order, In that case the master had 
no power to decide questions of limitation etc. when dealing with an 
application for transmission of the decree. Can it be said that that 
case is authority for the proposition that the Court which passed the 
decree cannot deal with certain objections which may be raised to 
the application for execution by the judgment-debtor before the 
decree is sent to some other Court for execution under section 39 
of the Code of, Civil Procedure, Iam extremely doubtful if it can 
be regarded as an authority for that proposition. The observations 
of the Judicial Committees should be understood with reference to 
the special practice prevailing in the Original Side of this Court. 

For these reasons J agree with my learned brother that the 
appeal must be allowed, 


A. T. M. Appeal allowed, 
G) 0927) L. R 54 1. A. 139; 45 C, L. J. 507. 


Before Mr. Justice Sukramardy, 7 


NABENDRA KISHORE ROY 


2: vs. 2 
CHOUDHURY MIAN AND OTHERS, 


Permanent lease—Kabuliat, consiruction oJ—' lekra’, if means xed in perpe- 
fuity— Document meaning one contingency, if excludes amy right subte- 
quently conferred by law-Intention of parties—Bongal Tenancy Act (VII 
ef 1885), Section 3o (5). ' x 
The word ‘Mokra’ is x corruption of the Arabic word ‘Mokarrar’, which is 

derlyed from the word ‘Karar’ meaning agreement. The inflexions of ‘Karar’, 
*Appeal from Appellate Decroos Nos. 2043 and 3337 to 3340 of 1926, against 

the decrees of Babu Rasik Mdhan Bhattacharjee, Additipnal Subordinate Judge 
of No&khal!, dated the 27th May, 1936, afftrming those of Babu Hem Chaudgne 


%e 


Sanyal, Munaff, ret Court, of Lakshmipore, dated the sgth Sepfenfber, 1933. , 


, 6€ 
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* 
, 
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Civir. Mokarrar or Mokarrara which bas taken the Indian" form of ‘Mokerar? has 
1929. assumed a special signification by mago. So that the word 'Mokarari? or ‘Mokra’ 
—— in itself does not signify perpetual fixity, But if a document indicates that it 
digg e was used in place of Mokarari it should havo that significance. 
v Raja Rishikesh Law v. Satish Chandra Pal (1) commented on. P 
Choudhury Mian. . -— 
$—— There is no presumption that & permanent lease must be at the time 


meharrari. If sufficient intention is found in the lease, though there i$ no , 
mention of the word Mokarrari, and exclude the landlord's right to enhance tho x 
rent, the Intentiony of the partles is to croato a pormanont medarrari loaso. 


Chandi Charan Law v. Sm. Astsennessa (2) followed. 


A Kabullat granting permanent lease, dated the 4th Chaitra 1388 (corres- 

ponding to March 1881) under which tho defegdants claimed a permanent 

. Mokarrad right ran thas: “I shall pay the above-mentioned totel amount of 
rent year by yoar according to kiss specified below. I shall pay the road cess, 

public works ctas and Dak cesa etc. which are now payable and other imposi- 


tions which may be levied under the law in futuré........00..1 nhall pay without 
notice additional rent at the above-mentioned rate from this year for the land 
' which may be found in excess upon measurement... p...i shall on keeping 
in tact the limits and boundaries and ablding by future survey and jamahandi 
enjoy and posses the land down to my sons, sons’ sons and other helms.” The 
Kabuliat began with & table with 5 columns, of which the third mentioned 
‘Jama Moka.’ : È 

Held, that the Kabuliat created a permanont Mokarrari holding and the 
landlord was not entitled to enhance the rent under seation 30 (b) of the Ben- 
gal Tenancy Act, 

Though the document mentioned one contingency under which enhancement 
could be claimed, the lasdiord was not precluded from claiming enhancement 
of reat upon any other ground in the exorclee of any right conferred on him 
by law after the contract. i . 


4 


Bgsanta Kumar Kapati v. Satyendra Meshan Tagere (3) followed, 

As tho word ‘Mokra’ was used in ono of the columns of the table it might 
very well mean j4m4 agteod upon, Hoenca the word alone could not be re- 
lied upon for holding the tenancy as a permanent ons. Other expreesions must 
be looked into in order to find the trua Íntendment of the contract between tho 

The clause in the Kabuliat that the tenant should pay without notice addi 

^ tions] rent at the ‘above-meationed’ rate (meaning the rate given in the previous 

l portion of the document) for land which might be found to be in.exctems by 

EC showed that the intention of the parties was to fix tho ront ia 
P D 


Appeals by the Plaintiff, 


^e Suits for enhancement of rent under section 30 (b) of the Ben- 
^ * — gal Tenancy Act. s sà 
n x 
e° — (0) gan 35C. L. d. go. (s) (1922) A. I, R. Calg. 18. 
(3) 88 I, G 377. T 
e » 
. * 


"EL N i . 


~ 


NET. 
on, LIT] . HIGH COURT. : 


Messrs, Gunada Charan Sen and Bankim Chandra Bamerjes 
for the Appellant. 


Mr. Biraj Mokex Majumdar for the Deputy Registrar. 
Mr, Nagendra Nath Basu for the Respondents, 
TIR following judgment was delivered by . 


Suhfawardy, J: These five appeals arise out of suits for . 
* enhancement of rent under section 30 (b) Bengal Tenancy Act, 


1885. In some cases there was also a claim for increase of rent 


. under section sa but it was given up, Of these 5 appeals it is 


admitted by the appellant that two, namely, S, A. Nos, 2337 and 
3043 of 1926 must fail, because in the first case some of the res- 
pondents have died and no substitution has been made in their 
place ang in the second case there was no claim under section 30 
(b). So these appeals are dismissed with costs—one gold mohur in 
each case, 

In the remaining 3 appeals the question raised is that the view 
taken by the lower Courts which dismissed the plaintiffs suits is 
incorrect in law, The question for determination depends upon 
the trué construction of the Kabuliyat dated the 4th 
Chaitra 12883 B. S., under which the defendants claim a permanent 
mokarari right, The Kabuliat begins with a table with s columna. 
The first colama gives a description of the land leased and 
the total area thereof. The second colum? gives the rate of rent 
per kani. The 3rd column mentions “ Jama Mokra.” The 4th 
gives the amount of Sultana at 3 pies per rupee and the sth or the 
last column gives the total amount of, rent. In the body of the 
document the important passages are; “T execute Kabpliat 
to the effect that I shall pay the above-mentioned total amount 
of rent year by year according to kists specified below. I shall pay 
the road-éees, Public works cess and Dak cess etc, which are now 
payable and other impositions which may be levied. under the law 
in futuro. . . . . . I shall pay without notice additional 
rent at the above-mentioned rete from this year for the land which 
may be feund in excess upon measurement. .-. . . . shall 
on keeping in tact the limits and boundaries and abiding by 
survey and jamabandi enjoy and possess the land down to my 
eons’ sons and other heirs.” Both the Courts below have held 
that this document creates a parmanent mokarari occupancy right 
in the teiants and therefore the plaintiff is not entitled to claim 
eobancement on any grofind other than the d of additional 
area. The tela) Gonn has been greatly influenced by. the useage 

7 * * - € e 
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the expression ‘Jamz Mokra’ in the 3rd columd of the table given 


in front of the document, The learned Subordinate Judge on n 


appeal has expressed his doubt whether the Munsif is correct-in 


the view he took about the meaning of the word "Mokra". But E 
he agrees with the trial Court in the view that as the document has P 


mentioned that rent may be increased in case of additional area. 
being found in possession of the tenant, the intention of the” parties 
was that it can be enhanced only on this ground and upon no other * 
and therefore the plaintiff is not entitled to claim enhancement for 
riso in the price of staple food crops, With regard to the view 
taken by the learned Subordinate Judge I am of opiaion that it 
cannot be maintained that because the document mentions one 
circumstance under which enhancement can be claimed by the 
landlord, he cannot claim enhancement upoa any other ground in. 
the execise of any other power given to him subsequently by law, In 
the case of Basanta Kumar Kapali v. Satyendra Mohan Tagore (S.A. 
Nos. 387 to a95 of 1912—the judgment to be found in 88 I. C. 377) 
it was held that it cannot be asserted that mention of one cgntin- 
gency in one document excludes all other contingencies giving rise 
to the claim of the landlord for enhancemsnt of rent when the 
right has been conferred on him by law after the contract, I have 
therefore to construe the entire document in order to find out the 
real intention of the parties," It has been aSGn ty argued on 
behalf of the respondent? that the expression ‘Jama  Mokra' gives 
clear indication of the rent being fixed in perpetuity and reliance 
has been placed in support of this view on Rafa Rishikesh Law v. 
Satish Chandra Pal (1) where in a document written by an Uriya * 
scribe, the learned Judges have held that ‘Mokra’ is a corruption 
of mokarari and means fixed in perpetuity. This view as to the 
meaning of the term Mokra has been examined in Letters Patent 
Appeal Ng, 46 of 1926 in Appeal from Appellate Decree No. 'a165 
of 1934 (decided on the 4th May 1917) whore it was observed that 
the word ‘Mokra’ need not necessarily bear everywhere the meaning - 
given to it in the case of Rafa Rishikesh Law v. Satish Chandra. 
Pal (1). The word ‘Mokra’ admittedly is a corraption of the Arabic 
Mokarrar which is derived from the word * Karar meaning 
ement, The inflexions of ‘Karar, Mokarrar or Mukarrara which 
has taken the Indian form of Mokarari means agreed upon or fixed, 
The word ‘Mokarari’ has assumed a special signification by usage. 
So that the word'Mokarari' or ‘Mokra’ in itself does not sigaify perpe- 


e tual fixity, But if aglocument indicates thft it was used in place 
V») (1983) a5 C. L. J 99. "xd 


t we ; 


^ 
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of Mokarari it ‘cortainly should have that significance, -In the 
present document this word is used in one of the columns of the 


- table and may very well mean jama agreed upon, I am not there- 


-fore inclined to rely upon this word alone to hold that the tenàncy 
"Ng a permanent one. There are other expressions which must be 
looked Tito in order to find the true intendment of the contract 
e between the parties, One of the conditions in the lease is to the 
"fect that the tenant shall pay without notice additional rent at the 
‘above-mentioned rate’ meaning the rate given in the previous 
portion of the document for land whith may be found to be in 
excess by measurement, It is argued, and in my judgment rightly, 
that this clause lenda suppert to the view that the intention of the 
parties was to fix.the rent in perpetuity, A contract very much 
similar to the present was considered in Chandi Charan Lam v, 
Se. _Asisennessa and others (S. A. No. 1887 and other appeals 
of 1930 decided on the rth January 1922, the judgment of which 
may be found in r9az All Indian Reporter, Calcutta, page 18). 
There the learned Judges observed : ‘The word Mokarari bas not 
been used in the document and there is no express provision in 
the document that rent shall be enhanced, But there is some 
indication in the document to show that the parties did not intend 
that there should be an enhancement of rent, The Kabuliat pro- 
vides that if there is an increase in the land on measurement the 
tenant would have to pay rent separately forthe excess area at the 
rate stipulated in the document, That shows that the rent was a 
fixed one because it could not have been intended that the 
*tenant would pay for the excess area at the rate stipulated in the 
Kabuliyat and at the same time would have to “pay atan en 
tate for the original area mentioned in the Kabuliati", This obeer- 
yation applies to this case with equal force. The lease is a perma- 
nent one, and though there is no presumption that a permanent 
lease must be at the same time  Mokarari, if sufficient intention 
is found in the lease, it does not require any straining of language 
to hold that though it does not mention the word ‘Mokarari’ and 
exclude the landlord's right to enhance the rent, the intention of 
the parties was to create & permanent mokerari lease, In this 
view I agree in holding, though not upon the ground mentiond®by 
the learned Judge, that the lease created a permanent Mokarari 
holding and that the landlord is not entitled to enhance the rent 
under section 3o (b) Bengal Tenancy Act, Reference has been 


. made in argument toa aumber of cases by the learned Advocate 


for the Appeler But I do not tbink it nece to refer to they, > ° 
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inasmuch as every one of them is distinguishble from the present 
case on the contracts involved in them. But special mention 
should be made of the decision of the Judicial Committee in ` 
Kritknendra Nath Sarhar and others v, Kusum Kamini Debi (1). 
There the contract stated that the tenant would be ‘entitled to ther” 
profit and liable for the loss’—an expression upon which ‘the trial 
Court relied for holding that the tenure was Mokarari, This Court. 
on appeal held that the view of ths Subordinate Judge was no? 
right inasmuch as this expression was followed by another expres- 
sion in which the tenant was held not to be competent to pray for 
reduction of rent but he should abide by the survey and settle- 
ment of rent to be made by the lanilord 4f. necessary. This condi 
tion was construed as meaning that the landlord excluded the right 
of the tenant to. claim reduction of rent but maintained his own 
right to claim enhancement ; and their Lordships of the Judicial 


-Committee agreed with the view of this Court, The present 


contract is not similarly worded and especially the contract before 
the Judicial Committee did not contain words that additional land 
found in possession ofthe tenant would bo assessed at the rate 
given in the document. 
These appeals accordingly fail and are dismissed with costs, 
Leave is given to the appellant to prefer Letters Patent 
Appeals. 
A. T. M, i Appeals dismissed. 


[Nora : Letters Patent Appeal No. 2 0f 1930, which was preferred against 
this decision, came wp for final bearing before C, C. Gheee O^. Paitersen, JF on* 
the 11th of Decembor 1930 and was dismissed with costs, Ihe judgment of 
Sukrawardy, F. was apbeld.—Rep.] 

(1 (1916) L, R. 34 I. A, 485 4$ C. L. J. 305. 
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Before Mr, Justice M. N. Mukerji and Mr, Justice 
s D. N. Mitis. l 


. SMLENDRA KUMAR PALIT, RECEIVER TO THE ESTATE 
VL OF SATISH CHANDRA MUKHERJEE AND OTHERS * 


4 v. 
s HARI CHARAN SADHUKHAN 4ND ANOTHER, 


Appeal, if les — Mortgage suit-—Suit for sale—Valme of soi? fer furisdiciion— 

Suits Valuation Act (VII of 1887), Section 8. i 

In a sult on mortgage [or sale, the claim atthe date of tho suit was laid 
at Rs. 4477-208. Tho plaint also claimed Interest pendente lite, and costs 
etc, Tho preliminary decrea for sale was for Ra. 6357-700. 1 

4ield, that no appeal lay direct to the High Court against an order passed 
by the Subordinate Judge in execution of such decree. 

That, ander section B of the Suits Valuation Act, the valme of tho suit 
should De taken to betho valse of suit as stated In the plaint, namely, Rs. 
4477-315. for which the Coutt-fes was paid. 
` Nama v, Heri (1) followed. 

Hjatulle v: Chandra Meham (s) ; Bidyadhar v. Manindra Nath (3) and 
Messmatha v. Mati Lal (4) distingulshed. 

Appeal by the Decree-holder, 

Application for execution, 

The material facts appear from the judgment. 

Messrs Sarat Chandea Rey Chowdhury, Ambicapada Choudkuri 
and Diptesdra Mekan Ghose for the Appellants, . 


° Messrs. Narendra Chandra Bese and Jatindra Nath Sanyal for 
the Respondents. ° 


C. A, Y. 


The following judgment was delivered : 
Of the objections that have been taken as regards the maintain- 
ability of this appeal, the one that we are concerned with at this 
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bead 
Angus, 19, 37, 36, 
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stage relates to its competency as lying in this Court as its - 


forum, 


- The appeal is from an order passed in proceedings relating to the 
execution of a decree io a mortgage suit for sale, The claim at the 
*Appeat from Original Order No. goo of 1939, against tho order of 
L. M. Basu, Subordinate Judge, 3rd Court, of s4-Perganas, dated the roth 
June, 1929. : 
(1) (1905) 7 Bom, L. R, 194. 
(2) (1907) 1. L- R. 34 Cale. 95416 C. L. J. 255. 
(3)'(1935) 1. L- R. $3 Calc. 14, 48 C. L. J. 49. 


(4) (1939) 33 CLW. N. 614, ee T 


. Wu 4 * 
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date of the suit was laid at "Rs, 4477-2 as,” "Phat was the amount of 
claim stated inthe plaint, which however, contained prayers for 
interest pendente lite, and costs etc, The preliminary decree for 
sale was-for-Rs, 6357-7 as. The question i; whéther from an order’ 
passed in execution of such a decree aa appeal lies to this Court. d 

There can be no question that if the value of the original x «uii 1n 
this case was loss than five thousand rupees the present appeal would e 
lie to the District Judge under section 20(r) (a) of the Bengal,’ 
N. W, P. and Assam Civil Courts Act, XII of 1887. It has how- 
ever been contended on behalf of the appellant that though in the 
plaint only Rs..4477-2 as, was staicd on the footing of the amount 
that was then due on the mortgage, the rd&l claim was to get all that 
would be due up to the date of the decree. Ia other words, it has 
been maintairied that the-value of the claim was only tentatively put 
down in the plaint, because it was not possible for the plaintiff to 
know when the decree would be passed and what further amount 
would be due on the mortgage by that date; It has been contended 
that when the decree was passed it was found that Rs, 6357-7 as 
had become due to the plaintiff on the mortgage, and so that should 
be taken as the real valas ofthe claim, and consequently under 
section 20 (1) (b) of the Bengal N. W., P. and Assam Civil Courts 
Act, XII of 1837, the appeal would lie to this Court and not to the 
District Judge. 

Reliance has been placed on behalf of the ispellüné upon three 
decisions of thís Court viz Jjjatwlla v. Chandra Mohan (1); 
Bidyadhar v. Manindra Nath (a) and Manmatha v. Moti Lal (3) of, 
which the Grst two are Full Besch decisions and the last one is 
thee decision of a Division Bench. All these decisions 
relate td suits for recovery of possession with megne profits, which 
are governed by section 7 (V) and section rr of the Court-Fees 
Act, VII of 1870, The present case has no concern with those 
provisions of the law: the cases cited, therefore, proceed on very 
different considerations, The present suit having been one for 
enforcement of a mortgage by a decree for sale does not fall 
within section 7, paras, V, VI, IX or para, X, cl (d) 
of the Court-Fees Act, dnd is a suit for which Court-fees 
are payable ad-valorem, In the case of Nama v, Hari (4), it 
appears to have been contendBd that a suit for recovery of ‘thé, 
mortgage money which means principal and interest falls within: 


(1) (1907) L L. R. s4Calc. 9344 6C. D, Juste 7 5 7 ‘ 
(3) (1925) I. L. R. 5$ Calc- 145 42 C. Li J. 49. d s 


r) (1938) 43 C. W. N. 614. (4) (190) 7 Sda, D. R. 194. 


LE 
* 
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the provisions of section 9, but this contention was overruléd. Under 
section 8 of the Suits Valuation Act vII of 1887 the value of this 
suit as determinable for the computation of Court-feos and its value 
` for the purposes of jurisdiction must be the same, We therefore 
“think thatthe value of this suit must be taken to be the amount 
igh the claim was stated in the plaint and for which Court- 
e does were paid, that is to say, Rs. 4477-288. 
*  Forthe above reasons we must hold that the appeal does not 
lie to this Court but to the District Judge. 

We accordingly order that the memqrandum of appeal be return- 
ed to tho appellant for presentation to the proper Court. We 
decide no other question fhan what we have expressly doné. ` 

The respondents are entitled to their costs, 3 gold mohurs, 


A T., M, °” x Appeoa: dismissed, 


Before Mr. Jusiica Guha and Mr, Justice M. C. Ghose. 


PROBHAT CHANDRA DEB SARKAR 
v. 
MOHESH CHANDRA BARMA amp OTHERS.* 


. 

Limtiation—Limitation Act (1X ef 1908), Sec. 20, Sh,’ 1. Art, 75-—~Instalment 

mortgage bond—Nen-peymeni of instalment—Acceptance of payment of 
three instalments on ome date— Waiver—Tetmlinus a quo. 

The plaintiff sued to recover money due on a mortgage bond payable by lostal- 
ments with the proviso that default in paymant of one or more instalments would 
render the whole debt due forthwith. The plaint recited payment of the 
first three Instalmonts and it was found that they were pald on ono date, The 
balance was not paid : 


Held, that tho present sult brought within 3 years from the date of payment 
was nof barred, 

Thet tho sult was governed by Sch, 'l Art 75 of the Limitation Act, acceding 
to which the terminus a que was the date of non-payment in accordance with 
thd stipulations of the contract. 


ET . 

*Appeal trom Appellate decree No. 547 of 192), agalast the decree of Babu 
S. K. Bhattacharfi, AdditionaPSubordinate Judgo of Rangpur, dated the srd 
Octobér, 1928, réversing that of Baba Satis Chandra Bandi, Munsif, ret Conta. 
Galbandha, dated tlo Sth August, 1926, $c 


. " * 
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That section so of the Limitation Act had no concerf with the sul, — - j 
Nand Lal v. Abbi (1) followed. 
Jewend Lal v. Shanti Serup (3) not followed. 


That, as the mortgagoo had accepted overdue Instalmeots, thus waiving the ` 
benefit of the provisions which gava him the rignt to the entire claim as to tpe" 
first default, section 20 of the Limitation Act bad no application, — ^ -— 


Appeal by the Defendant. è 
. . 
Suit on mortgage instalment bond, 


The material facts appear from the judgment, 
Mr. Rama Prosad Muhhopadhaya for the Appellant. 


Messrs. Mokini Mohan Bhattacharje? and Nimon Goswami 
for the Respondont (who appeared.) 


The following judgments were delivered : ° 

Guha, J: This is an appeal by the defendant in a suit brought 
upon an instalment mortgage bond which provided for the payment 
of principal sum according to certain instalments and the bond also 
provided that in default in the payment of two successive instalment 
the entire amount would fall due. The plaintiff stated in the plaint” 
that the mortgagor had paid Rs. r$o in Bhadra 1321 B.S. on 
account of the first three kists specified in the bond and as the 
balance of the instalment mentioned in the bond was not paid the 
plaintiff was obliged to bring the present suit, It has been found 
as a fact that the payment of Rs. r5o though made on one date was 
ja respect of the three kists due at the time when the payment was 
made, The story of the payment thus made has been accepted by 
both the Courts belaw, and ithas been held that the payment 
amotinted to a part payment of the principal sum, As the payment 
was not endorsed at the back of the boad in the handwriting of the 
debtor, as required by section ao of the Indian Limitation Act, the 
trial Court held that the payment could not have the effect of 
extending the period of limitation; and the plaintiffs suit was 
accordingly dismissed by the Court of first instance,. On appeal by 
the plaintiff the learned Subordinate Judge in: the Court below, has 
reversed the decision arrived at by the Court of first instance. Oa 
thegigcts of the cass as stated with sufficient clearness in the judg- 
ment of the Court of appsal bolow and regard bsiog specially had 
to the fact that the plaintiff in the suit had waived his right to sue 
on the first default in paymsnt ofinstalmsnts as mentioned in the 
bond, it appsars to us thet the view taken by the learned" Subordi- 


e ° nate Judge, on the qffestion of limitation is correct, Our attention 


—6) L 1, X. 6 Lah, 163. (a) 161, C. 961, sb. R. 1913. 


* 
ee? 


LI 


` 
Vor, LIL] HioH COURT. 


haa besn drawn by the learned Advocate appearing for the appellant 
to the case of Jawand Lal v. Santi Sarug, (1) decided by the Chief 
Court of the Puojab where the Chief Court held that the 

' proviso to section ao of the Indian Limitation Act applied to 
nin of instalments fixed by sad payable under a bond, 

vided that on default in payment of One or more instal- 

* ments, the whole sum secured would be recoverable, and the fact 
* that any instalments were paid, could not be proved except by the 
production of entries signed by the debtor and reciting the fact of 
such payment, The Chief Court further held that the payment 
of each instalment was a part payment of the principal amount due 
on the bond. If this position as indicated by the judgment of the 

- Chief Court is acceptable the defendant appellant before us ought 
to succeed ; but this decision of the Chief Court was subsequently 
considered by the Lahore High Court in the case of Nand Lej v, 
AÀki (13) a case where the plaintiff sued to recover money on a 
bond payable by instalments with the proviso that default in pay- 
ment of one or more instalments should render the whole debt 
due forthwith ; the plaint recited the payment of the first two 

. instalments and a default on the third ; the suit was within time, 
if the first two instalments had actually been paid. On this atate 
of facts it was held by the Lahore High Court that section ao of 
the Indian Limitation Act had no concern yith the suit which was 
governed by Art, 75, according to which the serminus a guo was the 
date of the cefault, in other words, not the date of payment, but 

, the date of non-payment in accordance with the stipulations of the 
contract, and that the suit was therefore within time, The learn- 
ed Judges expressly observed that tbo plaintiff did not invoke*the 
aid of section 20 of the Indian Limitation Act, and he could prove 
the payment of the earlier instalments by oral evidence, It is to 
be noticed that the case of Jemand Lal v. Shanti Sarup(t) to 
which reference has already been made was not followed by the 
learned Judges of the Lahore High Court in the case of Nand Lal 
v. Akki (a). On the facts of the case out of which the present 
appeal has arisen, the view indicated by the Lahore High Court 
in the case referred to above seems to us to be a correct visafof 
the law. Furthermore, on the facts of the case regard being had 
to the definite findings arrived at by the Court below, that the 
mortgagee had accepted overdue inftalments and. thereby waived 
the benefit of the proysions which gave i the right of the 


(1) 16 L C 796] p35 P. R. 1815. (3) I, L, R, 6 Lah. o6y 
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em. entire claim as to the first default, section 20 of the Indian Limits- 
1930. tion Act, would appear to have no application to the present case. 
VÀ 
Probhat Chandra In the above view of the case the appeal fails and must be — 
Dob Sarkar — dismissed with costs, TN 
Mohesh Chandra M. C. Ghose: I agree. — =, 
Gabe, y. A, T. M, ; Appeal ames sed. 
— Ree aruis 


Before Sir George Claus Rankin, Knight, Chie} Justice, and 


Mr. Justice C, C. Ghose, SO. Ru 
ex. 'PROFULLA KUMAR BASU © ME 
1950. 
v E 
August, 25,25. SM. SOROJBALA BASU and OTHERS.* d 


— 


Limitation — Limitation Act UX of 1508), Sch L Art. 182 cl. (3) — Where there. 
has been appeal —Abponl from an order refusing to set aside ox pario decree,’ 
- The second clause of article 182, schedule I of the Limitation Act does 
not cover an appeal from an order refusing to set aside an ex parte decree. 
Siraji v. Ramchandra (1) } Fakir Chand v. Daiba Charan (3) and Bai 
Brijraj v. Neurasin Lal (3) followed. 
Lutful Hug v. Sumbhuddin Patinch (4) dissented, from. 
The decree under execution was passed on the aznd November, 1932 upon the ° 
ð basis of an arbitrator's award. Undertho decree the defendant No. 4 (theres ^ 
pondent) was entitled to claim money within one year from date, as the value of - 
her share of cortain house. The lady (defendant No. 4) In December, 1978, - ti 
applied under order g rule 13 of the Code of Civil Procedure to set agide . 
the decrep as having been passed agalost her ex parte. This application was ^ 
" dismissed in 1933 and an appeal against it was dismissed on the #8th July, .-*' 
1926, Defendant No. 4 then on the 16th January, 1928, applied for execution 1 
Held, that the execution was barred by 3 years’ role. 
That the time taken in prosecuting the application ander order 9 role 13 of the 
Code of Civil Procedure could not be excluded, : 


VA ppeal by the Judgment-debtor. E 
a *Appeal from Original Order No. 173 of 1939. against the order of Babu 
-a Kuaja Bohari Ghosh, Subordinate Judge, 22d Court, of ap Perganas,, dated the 
7 * f6th January, 1929... 
e (x) (1891) 1. L. R. y5 Bom, 123. (a) (193) L L, R. 54 Calc. 1052. 
© cmo (3) (1917) 3 Pat. L. J. 119. (4) (1881) L L, R. i Calc. 348. ° 
. i . 9 "s * 
e- * 


Qu — C. Ai v. 
Na following judgments were delivered : i 
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Application for execution. ] Cm, 

Messrs, Brojo Lal Chakravart, Suresh Chandra Talwhdar and -1930» 
Jatindra Nath Sanyal for the Appellant, 

Messrs, Rupendra Coomar Mitter, Rajendra Nath Daş and 
Semeswoar Prosad. Mukherji for tho Respondents, Sm ae Basn. 


v 


Aed 
Profulla Kumar Basu 


Rankin, C. J:—This is an appeal from an order made in an August, 35 
execution caio. It appears that the decree under execution was 
made upon the basis of an arbitrators award, Then.the defen- 
dant No. 4 who claimed certain righte under the decree took out 


'.proceedings in execution in order io recover a sum of Rs, 7000 


which it is said she was to receive from the plaintiff as the value : 


* of her share of & certain house. 


There are several objections taken on the part of the appellant 


‘fo the order which has been made granting her execution of the 
^. decree, 


: z 


The first objection to be considered i is the question of limitation, 


, It appears that the date of the decree was the aand of November 
'  xgas and the money claimed was payable Within one year from 
_that date, In December rgas, however, the lady applied under 


order. LX rule 13 Code of Civil Procedure to get aside the. decree 
as having been passed against her ex parte. This application was . 
dismissed in 1933 and she took an appeal ,to this Court - which was 
dismissed on the 28th July 1926. The application for execution 
with which we’are now concerned was brought on the 16th 
January 1918. The learned Subordinate Judge was of opinion that 
section 14 of the Limitation Act could be applied to a case of this 
character ; but Mr, Mitter o behalf of the respondents verf pro- 
xpa concedes that that view is untenable, He claims, however, 
. that the application for execution was brought within time by 
“reason of the provision in the second clause of Article 18s of 
Schedule I to the Limitation Act (“where there has been an * 
appeal”) the date of the final decree or order of the “ Appellate 

Court” and he cites as aa authority for his contention the case of 

Lutful Hug v. Sembhudin Pattuch (1). He also cites as authority the 

case of Sowar Singh v. Deomasdem Prasid Singh (2) in fmfther 

support of his contention, The view put. forward is that the phrase 

“ where there has been an appeal" is not expressly limited to a . 


case where there has been ah appeal from the decree whichis , a 
; i i r ‘ . 
(1) (1881) I. L, R. 8 Cale. 248. t x " 
ta) (1987) 1. nid 6 Pat. 780. . : - ’ 
= " n *. . 
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sought to be executed and accordingly Mr. Matter contends that, 
1930. as there was time expended in appealing from the order refusing 

Profolla Kumar Bara tO restore the suit under order IX rule 13 Code of Civil Procedure, 

that time must be taken into account in his clients’ favour, I die 

ae sent altogether from the case which has been cited and I am glad 

Rankin, C. Js io find that in the case of Jivaji v. Ramchandra (1), aff" 
recently, in the case of Fakir Chand Mandal vw Daiba a 
Parmi (2) this case has been disapproved, It is quite true that the % 
phrase is merely “ where there has been an appeal.” It has to 
be remembered that when tbis clause was fint put into the Sche- 
dule to the Limitation Act thé law as to this matter had been well 
settled. Tne view was expressed in tha case of Ram Charan 
Bysak v. Laki Kani Bannik (3) the judgment of Mr, Justice Dwarka 
Nath Miter being subsequently canvassed in the Privy Council, 
Where there isan application to set. aside a decree and restore a 
suit, that application may occupy a substantial period of time 
for its determination ; exictly the same, if somebody brings a suit 
to set aside a decree on the ground of fraud. It may take more 
than a year to get that matter determined, But it is a mere acci- 
dent that there should ba an appeal in either case from the order 
of the Court of first instance and it seems to me to be quite impossi- 
ble to say that the second clause of Article 1852 is intended to cover 
an appeal from an order refusing to set aside a decree, In my judg- 

* ment that contention is entirely unfounded, I do not say that the 
case of Somar Singh v. Deonandan Prasad Singh (4) to which I 
have referred was itself wrongly decided. I observe that in that case 
the Court was most careful to distioguish and not to dissent from e 
the opinion expressed? in the case of Bai Brijraoj v. Nawraata 
Lai (t) which is an express authority in favour of the appellant in 
the present case, f 

In my judgment, this appeal must be allowed and the whole 
proceedings in execution must be dismissed with costs in both the 
Courts, The hearing-fee in this Court is assessed at two gold 
mohurs, 

C. C. Ghose, J :—1 agree. . 

A, T. M. Appeal allowed, 

(HFtI891) 1. L. R. 16 Bom. 123. . 

(a) (19237) I. L. R. 54 Calc. 1051. i 

" (3) (1871) 7 B. L. R. 704 (F. B); 16 W. &. 1, 

nf od : (4) (1937) I. L. R, 6 Pa, 788 . 

° (5) (1917) 3 Pat, L. J. 119. 


v. 
.Bm..Sorojbsl: Basa 


` 


Vor, LIL] HIGH COURT, . 597 
Belore Mr. Justice M, N Mukerji and Mr, Justice D, N, Mitter, 
KANAK KANTI ROY Cn: 
9. EE" 
~~ s 
inm KRIPA NATH GAIN AND OTHERS,* August, 11, 41. 


"e Hjeciment — Enhancement of rent based on agreexyeni under section 46 of the 
Bengel Tenancy Act (VIII of 1885)—Bengal. Tenancy Act, Sec. 0, Sub 
section (1A), Uf has retrospective sfect— Statute, construction of. 

No statute sball be construed so as to bxve & retrospective operation, unless 
its language is such as plainly to require such a conatroction. A statute is not to 
be construed so as.to have aegreater retrospective operation than its language 
renders necessary. à 

Lauri v. Renaud (1) followed, 


A sult was brought in 1928 for enhancement of rent based on an agreement 
served under section 46 of the Bongal Tenancy Act on the defendant on the 
29th December, 1920, and for ejectment on the ground of refusal to pay 
the enhanced rert. The tenancy originated in 1896 or 1897. The aro 
in which the land was situated was not declared to be a village until Febro- 
ary 1911. The tenant held the land continuously for about 16 years before 
1912 and for 10 years after 1913. At the date when the sult was instituted, 
sub section (1A) of section 20, Bengal Tenancy Act had not been introduced, 
This sub-section was incorporated by Act I of 1925 : 

Held, that the sult was governed by the law asit stood on tho date and as 
explained in tho caso of Fawabali v. The Pert Cahning and Land Improvement 
Company Lid. (2), and consequently the defendants were non-oocupancy ralyats at 
the dato of the suit, 

. That the defendants were within their rights to caiss an additional objection 
and now reason based on sub-section (1A) of section. so Bengal Tenancy Act after 

remand, - * 


. Appeal by tho Plaintiff. f 
The material facts were stated in the following judgment of 
S. K. Ghose, J:—The plaintiff brings the suit, basing bis claim 
upon an agreement which was served on the defendant under sec- April, 16. 
tion 46 of the Bengal Tenancy Act. It sppesrs that the defendant 
holds the jama under the plaintiff in an area inthe Sunderbans. The 
plaintiff's case is that the defendant is & more non-occupancy rajyat, 


* Letters Patent Appsal No 17 of1930,1n Appeal from Appellate Decree 
No. 1626 of 1928, agalnst the decision of Mr. Justice S. K, Ghose, dated the 16th e 
April, 1930, reversing that of Babu Suryamani De, Subordinate Judge, and , 
Court, of 24-Porguues, dated the 3rd April, 1938, affirmiog that of Babu Rabindra ° 


Nath, Dhar, Monsiff, std Court, Basirbat, dated the 149b July, 1922. ` 
° 
_ (1) [1832] 3 Ch. 491. (a) (1933) 40 C. L. J 197. = 
. . 
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The maid defence is that the defendant isan occupancy raiyat, 
The Courts below have agreed in holding against the defendant and 
so his heirs bring this second appeal. 

Tt has been found by the lower appellate Court that the tenancy 
originated in 7301 and 1303 B. S. But that the area in fft 


land was situated was not declared to be a village until 


1912, Corresponding to 1319 B.S. Thus the position is that the $% 


tenant has held the land continuously for 17 years before r912 and 
for ro years after tora, asthe suit was brought in rgas. The 
queation then turned upon the interpretation of sub-section (1A) of 
section 20 of the Bengal Tenancy Act as amended by Act I of 1925. 
The learned Subordinate Judge has held that this Act hag no retros- 
pective effect and that the defendant is not entitled to get the bene- 
fit of it, In the result he has held that the defendant isa non- 
occupancy raiyat, It is contended in this appeal that this view of 
the learned Subordinate Ju ige is erroneous, On the other side, it is 
pointed out ‘that the suit was brought in rgar. The trial Court 
decreed the suit on the a4th July 1922, On appeal the lower 
appellate Court reversed that decision ani dismissed the suit on the 
15th August, r924. Then there wa: à second appeal to the High 
Court and a Division Bench of this Court, by its judgment dated 
the 8th August 1927 in second appeal No, 2252 of 1924, discussed 


‘the question as to service-of notice and directed that the decree of 


the lower appellate Court should be set aside , and the case should 
bs remanded to that Court for the determination of that question 
and other questions which might arise in the suit. It is pointed out 
by the learned advocate for the respondent that the present question 
as to the applicability of Act I of 1925 was not raised in the former 
second appeal, otherwise the remand order would not have been 
necessary. It does not seem to me that this precludes the appellant 
from raising the question now, Apparently in the previous second 
appeal the only point that was argued was the point upon which the 
lower appellate Court based its decision and so there was nothing 
said as to the effect of sub-section (1A) of section 20, 

It is next pointed out by the learned advocate for the respondents 
thaðtho plaintiff had given notice under section 46 of the Bengal 
Tenancy Act on the agth December 1920 and it has been found 
that this notice was served. It is argued therefore that the plaintiff 
had acquired his right under section 46 as early as 1gso «and the 
, mit was decreed in 1922 ; and it cannot be sid that the amendment 
* of of 1925 would affect €he rights which had been previously acquired.’ 
Ec am refersed to the following passage in Maxwell's Interpreta- 


x 
` L] 
: \ 
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*. 
tion of Statutes, 7th edition at page rge :—"'In general, when the law Civit 


is altered during the pendency of an action, the rights of the parties 1930. 
„aro decided according to the law as it existed when the action was anak Mec Roy 
begun, unless the new statute shows a clear intention to vary such 
dee scems to me, however, that this argument on behalf of A 
the dentis open to attack. The argument assumes that the. S Æ. Ghsse, F. 
“Slaintiff had acquired the right that he has claimed, But that 
depends upon the correct interpretation of sub-section (1A) of sec- 
tion 20, The learned advocate for the appellant has contended that 
sub-section (1A), although it was introduced in 1925, did not alter 
the law, but it merely explained what the correct interpretation of 
sub-section (rA) should be and to that extent it was merely a decla- 
ratory enactment, Incilentally he has pointed out that in 1925 the 
defendant had the decision of the lower appellate Court dated the 
` 16th August, r924 in his favour. It is well known that sub-section 
(1A) of section 30 was amended by Act I of 1925 in order to meet 
the effect of the decision in the case of Janaba Molla v. The Port 
Canning and Land Improvement Company, Lid (1). That was a case 
of lands in the Sunderbans and the facts were exactly similar, If 
it is held that the amendment of 1925 did not affect the position in 
favour of the defendant, then the whole object of the amendment 
would be lost, It would be meaningless to say that inthe case of 
the present defendant his occupancy right is to accrue from after the 
date of the amendment, that is, in 1925. In behalf of the appellants 
my attention has been -drawn to second appeal No. 347 of 1935 
» which was decided by B. B. Ghose and Roy, JJ. on the 14th July, 
1917. The judgment shows that when the appeal was presented 
the tenants respondents were in the position of non-occupancy raifats 
and the Question that was raised in that case whether the service of 
notice under section 46 of the Bengal Tenancy Act ona minor 
could be held to baa proper service or not, was a question of 
moment at the time, Then the judgment says that '* now by virtue x 
of the new legislation all the defendants have been given the status 
of occupancy raiyats and the question which the appellants could 
raise in the appeal becomes of no use." No doubt this is a decision 
bearing on the question in this appeal and it can hardly be disgin: 
guished on the ground that apparently the point was not seriously 
discussed, The same view was taken in the reported case of 
Manirudgin Mandal v. Sreemati Gharw Sila Dassi (2) ButIam — dd 
informed that that detision being ex parte, it was revived and the * 
case, was remanded for a fresh hearing. $u any caselagreo ° 


(1) (1923) 40 Cools J. 167. - (8) (1928) 48 Cla]. 366. 7 
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° 
with the learned advocate for the appellants in thinking that sub- 
section (1A) of section 20 did not alter the law, but it merely 
declared the true meaning of sub-section (1) in order to counteract. 
the effect of the decision in tbe case of Janahali Molla v. The Pert 
Canning and Land Improvement Compiny Lid, (1), “I 


' in its nature a declaratory Act, the argument that it be 
. construed so asto take away previous rights is not applicables 


Maxwell’s Interpretation of Statutes, 7th edition, P. 19s. In this 
view I consider that the learned Subordinate Judge was in error in 
holding that the defendant was not entitled to get the benefit of the 
previous occupation of the land by reason of the fact that the area 
was declared to be a village in 1912. I boli that sub-section (1A) of 
section 20 of the Bengal Tenancy Act applies to the present case, 

The result ie that the defendant has acquired the status of an 
occupancy raiyat. The decision of the lower appellate Court must 
therefore be reversed. The claim for enhancement of rent must 
stand dismissed and the suit will be decreed at the original rate of 
rent, 

The appeal is allowed with half costa in all Courts, 

I consider this to be a fit case for further appeal under sec- 
tion 15 of the Letters Patent. 

Against this decision, the Plaintiff appealed under section 15 of 
the Letters Patent, 

Messrs. BrojoLal Chuckerbutly and Promed« Kumar Ghose {or 
the Appellant. 

Mr. Nasim Ali for the Respondents, X 
n C. A. V. 

eThe following judgment was delivered:  - 

This appeal arises out of a snit for enhancement of rent based 
on an sgreement served under Section 46 of the Bengal Tenancy 
Act and for ejectment on the ground of refusal to pay the enhanced 
rent. The suit was instituted in 1932. Ona previous occasion 
when the suit came up on Second Appesl before this Court, it 
was remitted to the lower appellate Court to determine the ques 
tion of service of notice and other questions that might arise. The 

orger ofthe remand was made in 1927. The Subordinate Judge, 

on remand, made a decree in plaintiffs favour, The defendant 
then appealed to this Court, and the said appeal being heard by- 
our learned brother, S. K, Ghajge, J. that decree has been reversed. 
From his decision the present appeal has been proferted under 
the Letters Patent, e i 


* 


3 
Vor. Lin] t' RI®E COURT. 


One of the quesflons mooted before the Subordinate Judge 
who heard the appeal on remand was whether in view of Section 
20, Sub-section (1A) introduced by Bengal Act I of roa5 the de- 
fendant had not acquire! the status of an occupancy ryot so as 
to defeat the plaintifi’s claim, This question was answered by 

gbordiMate Judge in the negative, but our learned brother 
E 9, J. has taken a contrary view. This is the only 
question for our consideration in this appeal, 

It was argued on behalf of the appellant that as the question 
was not raised before this Court on the previous occasion when 
this Court remanded the case though Bengal Act I of 1925 had 
then coms into force, the respondent was precluded from raising 
it afterwards. Wo are not prepared to accede to this contention 2 
the order of remand left it open to che Subordinate Judge to deal 
with all questions that might arise in the suit, and in support of 
his defence that he was an occupaucy ryot the defendant put for- 
ward an additional and new reason based on Sub-section (1A) of 
Section ao which was then the law the Subordinate Judge was 
right in considering it. 

The tenancy in the case originated in 1896 or 1897. The area 
in which the land is situate was not declared to be a village until 
February 1912. The suit was instituted in 1922. The position 
therefore is that the defendant held the land continuously for 
nearly 16 years before rgis and for about 10 years after rgra. 
At the date when the suit was irstituted the subsection had not 
been introduce], and the law that would have applied to the case 
was what was enunciated in the case' of /anaóalí. Molla v.. Ths Port 
Canning and Land Improvement Company, Lid. (1) Now sub- 
section (1A) to section so was introduced by Bengal Act I of 
1915 in order to counteract the effect of the decision in the aforesaid 
case. And the question is to what extent did it do so, 

This sub-section declared that in construing Section ao “a per- 
son shall be deemed.....to have continually held land in a vill- 
' age, notwithstanding that such' village was defined, surveyed and 
recorded as, or declared to constitute a villaga at a date subsequent 
to the commencement of the said period of 12 years”, The general rul 
as to the retrospective effect of a statute has been concisely sta 
by Lindley L, J. in Zawri v. Renaud (2) thus; “It is a fundamental 
rule of English Law that no statute shall be construed so as to 
have & retrospective operation, unless its language is such ag 
plainly to require such a eonstruction, And the samo rule ir 
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volves another and subordinate rule to thereffect that a statute is 
not to be construed so as to have a greater retrospective operation 
than its la:guage renders necessary", Now, it i$ plain upon 
a reading of the sub-section that it is an ex post Jacto law and lika 
all ex post facto legislation is retrospective in the sense that it 
created for a person who was not a settled ryot und 
it stood before the status of a settled ryot, and on d i aad 
took away such vested rights of the landlord as he may have. had a 
the ground of that person not having bsen a settled ryot, In that 
way, no doubt, the sub-section was not retrospective in its effect. 
But the other question at dnce arises and that isto what extent is 
its retrospective operation rendéred necegsary by its language, Ta 
other words, is it necessary to interpret the sub-section as indicajing 


that the sub-section was intended to control the section as it stood. : 


even before the sub-section was introduced ? There are, in our ` 
opinion, no words in the Act, by which the sub-section was enacted, 
which may be construed as indicating such an intention, It ig 
well settled that ‘in general, when the law is’ altered during the 
pendency of an action, the rights of the parties are decided accord- 
ing to the law as it existed when the action was begun, unless the 
new statute shows a clear intention to vary such rights.” [Maxwell, 
qth Edn. p. r92}. Inthe present case no such intention appears, 


The result is that we agree .with our learned brother S, K, 
Ghose, J. in so far as he has heid s—“ If it is held that the 
amendment of 1925 did not affect the position in favour of 
the defendant then the whole object of the amendment would 
be last. It would be meaningless to say that in the present 
apse of the present defendant his occupancy right is to accrue from 
after the date of the amendment that is, in 1925." Woe agree that 
the defendant acquired the status of a setiled ryot on twelve 
year continuous occupation siace 1896 or 1894, that is lo-say 
since the inception of the tenancy, though the area was declared 
a village much later, i.e. in rgra. But we hold that it was not , 


` possible for the defendant to take up this plea in rgas when the ` 


action was commenced, and that the law aa it stood at that date and 
explained in the case of Janadali Molla v. The Port Canning and 
Improvement Company, Ltd, (1) must decide the rights of 

the parties to the suit, the legislature not having expressed 
any clear intention that the sub-section was declaratory of this 


law prior ta this date when the sub-section came intb."force or to 
* 


(1) (1933) 40 ca. J. 167. . 3 


. 


' t 


Vor, CIIL] HIÖH COURT, ` 6c3 
vary their relative rights notwithstanding that an action had been Cavin. 
commenced on the basis of such rights, 1018: 


Two-decisions of this Court have been referred to in the judg- 
ment under appeal. One is the case of AManirwddim Mandal v. 
Sraunoái, Chars Sila Dassi (1) and the other an unreported case 

i io 347 of 1925 decided on 14th July 1927. In the former 

** case there was no appearazce On behalf of the respondent and the 
decision was an ex far/e one ; and in neither Of the two cases was 
any question raised or argued or expressly decided as to whether 
the new law should govern & pending suit. We accordingly do not 
feel pressed by the authority of these “decisions. 

The appeal is accordtngly allowed and the decision under appeal 
being set aside, that of the Subordinate Judge restored with costs 
in this «Court and the Court below, 

A. T. M. L., P, Appeal allowed, 


Nerd 
Kanak Kanti Roy 
v. 

Kripa Nath Gain, 


(1) (1928) 48 C L. J. 386. 
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‘Acceptor, lability of—Hundi taken ?h renewal not accepted—Right to sue 


on the original Hundi see Mercantile firm . on 
Accounts of partnership, taking—Value of goodwill; see Partnership 
action "m Veo D^ T ase m 


Atquittal —445ea]— Inadmissible evidence referred to in charge—Influenc- 
tug jury edtersely—Imprebabilities in occurrence —Penal Code (Act 
XLV of 1860), Secr. $14, 457- 

As inadmissible evidence was referred to in his charge by the learned 
Sessions Judge, which might have influenced the Jury adversely to the 
accused aad as there were certain fmprobabllities in the occurrence as 
related by the prosecution and witnesses, the High Court in appeal set 
aside the conviction and sentence based on the verdict of the jury agreed 


to by the Sessions Judge. Ohadall Sheik v. King-Emperor - 
Act XXI of 1850, Sec. 1 - ur ws e us 
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— IX of 1890, Sec. 72 (8) (a) "s bs xs s cod 
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Act V of 1898, Secs. 195 (1) (b), 476 - 


—— V c 1893, Soca. 439, 476 ... ' ~ 
—— V of 1898, Sec. 476 m. Sis 
—— V of 1908, Soc. 11 PE is 
—— V of 1908, Sec. 11 Expl. 1V le 
— V of 1908, Sec. II, Expl. IV Es 
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—— V of 1908, Secs. 37, 38, 39 - 
—— V of 1908, Sec. 73, O. a1, R. zaia) - 
LIN af 1908, Sec. 92 «s "m 
— V of 4998, Sec. 99, O. 30, Rr. 1, 2, 3 . 
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—— V of 1908, Ses. TP es 
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— IX of 1908, Sec. 20, Sch. I. Art. 75 m 
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^ L— IX of 1908, Sch. I. Art. 85 
— IX of 1908, Sch. I. Art. 120 NS 
L— IX of 1908, Sch. I Arts. 130, 133, 127 
L—— IX of igc8, Sch. 1. Art. 132 ves 
—— 1X of 1908, Sch. I Art. 141 as 
— IX of 1908, Seb. 1 Art. 181 N 
— 1X of 1908, Seb. I. Art. 182 e 
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— X of 1918, Sec. 3 E i 
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m XXXIX of 1925, See, 138 - 
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— YI of igs is retrospectivo ; me Admissibility 
—— XVI of igs7&3eck. 52, 57, 59 - 
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— Lil B.C. of 1925, Sect. 131, Subjaccs. 1, 3, Cle. a) & (ede 137, 133, 


"em 13945 nb-sect. aya (3), 140, 149 ~ 


. @ 


e t 


i 
H 


if 
1 


i 
i 


e Ld 


rl em 


Ej: 
PP prd 


E 


Vor. Lir. | fWbER of casks, bey 
. 
PAGE. 
Act I Mad. of 1908. Sees. 4, 17 Ses a 365 > 
Acts of parties, if can be Ínvoked in ald of constrictica of document ; a 
Bjoctmint "us 486 
Adjournusesite, lirai be iefimed, though WN patties ask for its ser : 
on Revision v.. m v.. É 524. 
Admissibility — Feidence— Byaepetéa— Non registration —Act H ef 1937, 
Sec. 2. 


The Bynapatra th the prebit case being dot in reálity à deed of sale but 
really à docdment which tequires thit thother documakt will have t5 be 
executed in order to pass the title In the property to the vendee, does not : 
require registration and is hence admissible in evidence without registra- 
tlon in a sult for specific performance. i 

The operation of Act [1 6f 1927 ls retrospective, and it is Intended to cover 
not only documents which may In {uture be executed, but also to apply 

* to documents which have brea previously executed. The effect of the 
amendment hak been to supersede the decision In Dayal Singh v. Indar 

Singh. Nagarbhskl Banik v. Méghuath Maishan — .. one 138 
—— Indian Evidence Act (1 of 1373), Section a5s—Hxcise Oftcer, : 

ifa fMice eficer—Statement made before an Excise Oficer by the cr 
accused —Admissibility—H scire Act (V. B. C. of 1909), Sections 46, 64, 
g4—Criminal Procedure Code (Act V of 1898), Sections 160—170. 

An Excise Officer fs not a police officer within the pening. of sectloh 45 
of tha Indian Evidence Act. . 

The accused was charged under secticns 46 and 61 of the Excise Act. A 
statement was made by his co-accwsed, who was also convicted, fo the 
Excise Inspector to the effect that ‘as soon as the Excise Inspector camo 
there there was & man (the accused) with him who ran away.’ 

Held, that that was not a statement mado to a Police officer in the course 

of the investigation held onder sections 160-170 or any section of tho 
Criminal Procedure Code amd is not fnadmissible Án evidence. Tara 





. . Sardar v. Emperor m T Md E NI 
Admission —Whole statement to be monem sce Muth E sia yOu" 
Adoption -—- Husband empowering wife—Religious ground, if the sole motive ; 

2 ree Construction RS hn 287' 
— —, if En valid —Condition cee ay incapablo P Vulituatec2PoNu 

given by Anumatipatra is at.an ond ; see Cobstroction eis ET 287 
— — — , motives for, religious or secular ; sse Construction „e e 287 
—— — motives of j see Construction. —, " - m 287 
——— — by widow after death of named peison in Anumatipatra and e 

without his permission, effoct of ; see Caustruction "^. - am 
Adverse possesslog, title by — Waste. and uncultivated had Burden d ' 

pros. $ 


In a suit by the plaintiff to establish a right by adverse possession to a: Bela 
+, (a chur or an Island of waste round), the onus is on bim, to establish . 
ol eee verso possemsióu for 13 yoars preceding the adlt, Tho * 
possession which lis is rijwired to prove mi be adequils th iotitinusi), | 
in publicity, palees ‘to thow that it is^ posisjon adverse tot 
. * . 


. 
. 
ry " 4 e 
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3 Paar. 
. Adverse possoselon —(Comid.). 
competitor 3 and though there miy Ye sp*cial difficulty in establishtag this 
In the case of waste or uncultivated jungle land, the onns nevertheless 
lies upon the plalotiff to prove affirmatively hls exzl sive possession of the 


Bela for the requisite period of 13 years. | —— 


Held that, having regard to the revenus entries in which possession was : 
throughout shown as being with the defendants, and the other evidence on 
the record, the plaintiff had faled to discharge the onus that lay upon 
him. Jahamdad Khan v. Khan Bahadur Abdal Ghafar Khan. .. 283 


Agreement for reference to arbitratfon— Mother of a Mahomedan minor 
appointed guardian by the Court ; see Appeal sis Bs a 298 
Alienation, restraint on—Bequest of limited interesi—Indiag Succession ` 
Ad (XXXIX ef 1925), Sec. 158—" Absolutely ’—Intention of legisla 
fure—Anglish amtherities—Zquity—Invalid sale— Property im posses. 
sien of executer—Consideration money to come out of property sold. * 

The word ‘absolutely ‘In section 138 of the Indian Succession Act quali- d 
fies not only the first part namely the word ‘ bequeathed’ but also’ the 

~ latter consisting of the words ''for the benefit of any person.” Hence 
the sectionis not applicable tothe case of a beqnest creating a life 
interest. There would thus be no restraint on alienation where there is a 
demise of a temporary or life Interest, 

A salo by a life estate holder of property absolutely to another is void. 
Hence if the property, though In possession of an executor, ls in equity 
Hable for the consideration money, when the sale is held invalid, in a suit 
for declaration of title by the purchaser against the executor and vendor, 

Per Miter, F: 10 thé caso of legislativo omission, a Judge may have 
recourse to English authorities for the purpose of determining the Inten- 
tion of the legislature. 

A testator is free to exercise his volition in any way he chooses provided in 
the exercise of such volition he is net restrained by any provision of law. 


Kedar Nath Poddar v. Gaya Nath Poddar ... ive si 165 
Amount of security tobe of good bebaviour to be demanded; see Good . 

behaviour ter oo m 1 we 6 TAOS 
Anumatipatra— Power given to be dicated with tho consent of a persoa— 

Person dying before power executed ; see Construction pee E 287 


Appoal——Decres eu award—lavalid reference— Leave not taken umder O. 33 
R. 7 of the Code of Civil Procedura. (Act V of 1908), effect of— Submis. 
ston io arbitration —Ground in appeal. , 
Para. 16 Sch. II of the Code of Civil Procedure sida an award 
` made in a casMewhere there has b»sena valid submission to arbitration. 

No appeal lies against a docreo based oo such award. 
A ( Mukerji, F. Contra): An appeal llos whero thore is go. valid submission 
™* for in that case there is no award on which the Court can make a decree, 
* — and the decree, if made, is based on something which is not an award. .t 


Per Curiein i The words “or beieg otherwise lovalid ” Itier to the " 
invaifity of the kind referred to’ in the preceding sections of the 


. 9 x 


VoL, LİL] INDEX OF CASES, > ly 
Appoal+(Con id.) - i 
clause (0) o£ Sub-rute (1) of para 15 Sch. IL of the Civil Procedure 
Code. j 


ue provision as to leave is for the visor benefit and intended to protect 
7* ble Anterest. The same goardiaas who entered lato the agreements, 
and submitted to the arbitration and subsequently tamed rownd after the 
. award was mado and a decroe was passed (horeon, and joined with the 
other defendants in preferring the appeal. Hence these guardians should 
not be allowed to urge such a contention that: no leave under order 33 
rule Y of the Code of Civil Procedure was taken before ths filing of appii- 
cation for reference to arbitration, Moreover such aa objection is nota ` 
valid ground. . ° i 
Tho mother of a Mahomodan minor, when sppointed guardian by the 
Court, is competent to enter Into an agreement for reference to arbitra» 








Srimati Golnur Bibl v. Shetkh Abdus Samad .. i’ 

—— — Inadmisdble evidence referred to In charge— Inflwencing jury 
adversely—Improbabilities ia occurrence 3 are Acquittal ... - 
indlan Forests Act, Soc. s9—Confiscation of boat; see Boat, | con- 
fiscation of m xS m - 
Rule lesued Salon dection jx Gf the Specific Relief Ady see Reva- i 

loation - = ` ` sea 
— — Valuation under Godin 131 of the Calcutta Municipal EXE 
Revaluation... 


one t one 





» tf lee Merigepe 1m/i — Suit jor sale—Valus of suit for Aiii 
tlon —Suiis Valuation Act (VII ef 1887), Section 8. 

In a suit on mortgage for sale, the claim at the date of the sult was laid. 
at Rs. 4477-2 as. The plaint also claimed interest pendente liis, and 
coats etc. Tho prelimimary decree for sale was for Ra. 6357-7 as. : 

Held, that no appeal lay direct to the High Court against. an order pasted . 
by the Subordinate Judge in execution of such decres. e : 

That, under section 8 ofthe Suits Valuation Act, tho value of the aui 
should be taken to be the valne of sult as stated in the plaint, namely, 
Rs. 4477-2 as. for which tbe Court-íee was paid. Sallondra Kumar 


Palit v. Hari Charan Sadhukhan ... . qii PE i 





, LE lies undor Lettors Patent Order refaslng to discharge Recelrer, 
a judgment j see Executor .. ate 1s n 

———; where liex—Suit on mortgage for zale—Claim laid at less dag: 
Rs. 5000—Plalpt claiming interest $endenie lite and coste--Preliminary 
decree for amount groater than Rs. 5000 $ ace Appeal, if Iles 

Application by attorney for realisation of hls costs under Chapter xxxvii 
rule 59 of the Rules of the High Court on the Original Sido (correspond- 
ing to rule 35 in the presant edition of the Rules), when cannot ba: dealt A 
with summarily ; see Attorney's cont ... 1 eee as 

t for execution —A pplication for sale of popei outside judsdic- 

tlon—Coart passing the decree, ceased to exist-BApplication to the Court * 

to whid the don-coasihg Court's busingss is fransferred-—Duty of the 





Court to which application was made y see Reat decre qu nS 
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Application for execution of decree within 3 years from the date of the deci- , ... 

alon of appeal refusing to set aside an ex parte decree but more than 3 à 

years from the date of the decree, if barred—Limitation Act, Sch. 1. 

Art. 183 Clause (3) ; see Limitatlon es s vie 594. 
-— for sale of property outside jorisdiction— Entertalning and Joris- . 07 

diction to execute ssee Rent decree... w aes 569 
— — — In appellate Court to adduce further evidence; see Sult, sida: 

talnabllity of om, i S see. M. 78 
Appolatmont of successor of deceased Mohant— - Burden of proof; see 

Math TE vis * = 561 
Approbate aad reprobate—Risk note cdd by ds person  dellvering 

the goods to the railway administration ; see Damages e s 235 
Arbitration, agreement for reference to—Mother of a Mahomedan minor . 

appolnted guardian by tho Court; sve Appeal, m S 298 
Article published i in newspaper, if libellous ; see Defamation 5 a 315 
Assssemont—Executive Officer’ s right to reduce—O wner. or occupier haviog 

no right to require revalnaton ;j see Revaluation .. no Skee M . Igo 
Asaignoe of Vendeo, estopped to terminate tho Vendor's llen—Vendeo noto ` 

set up his own wrong ; ses Carrier ES iud s =, 365 


Attachment of property specifically bequeathed, if valid—Execution of 
decree against the administrator of the estato of the deceased debtor by ; 
the creditor j see Specific legacy mm e "T - 16 


Attorney's application for reallsation of his costs under Chapter XXXVIII 
rule §9 of the rules of the High Court on the Original Side (correspond ^ ~~ 
Ing te rule 35 in the presegt edition of the Rules), when cannot be dealt 
with sommarily ; ree Attorney's cost . m 197. 
——— ciii—Allecaturs. for taxed ina Sue 59 sf ihe Rules of the vo © 
High Court on the Original Side Summary srder, 


When an application by an attorney for realisation of his costs onder 
Chapter XXXVIII rule 59 of the Rules of the High Court on the Original 
Side (corresponding to rule 35 of the same chapter in the present Edition 
of the Roles) entails an enquiry, {t should not ordinarily be dealt with In 
a Sommeary mener. À 

’ Held by majority, that as there ara features in the case which can only ba 
diseatangled by oral evidence, no summary order for the payment of 
amont due to the attorney under allocaturs for taxed costs could be 
made. 

Fer C. C. Ghose, $+ The rule, that when tho application entails an enquiry, ' 
it shouldynot be dealt with Io a summary manner, ff applied in the present 
case, would work very grave iojustico tothe attorney. This is & very ' 
special case and there are really no matters which call for enquiry.’ 


An ditorney ‘who has employed a counsel under the authority given to him 
“by the party in the retainer filed fo Court, Ís bound to pay counsel and the .° 
cljent will be bound to pay tpo fees pald to counsel om taxation. It is — 
sonly when the client bas Ins@ructed the attorney not to brief a particular . 
counsel that theclisnt would be ahder no obligation to pay fees paid to 





. 
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Paar, 
Attormey’s—(Contd. ) 
that particular counsel, should he have been employed bs the attorney, 
Sreemati Attormanl Dasi v, Ramesh Chander Bose ... ~ + 197, 
—— ——-—— duty to pay Coucrel—CTiont's obligation to pay ; se Attorney's 
“Sco s vis "s m " "is 197. 
Authority to widow to adopt with permission of & named person— Adoption i 
by widow after death of that person and without his permission, effect of ; n 
see Construction vee ove , 287 
Bad temper, exhibition of and levelling “foolish die didis executor, |... 
effect of ; ste Exyeutor su m 2S, 66 
Bengal Temancy Act, Sec. METIA (1A), if has iroipeaie Opera- . 
tlon ; see Ejectmente m T . 597 
——— ———M ——, Bec. so(b) — Kabeliyat granting peibsaedi id E 
* Mokra ’—-Landiotd, if can enhance rent j sew Permanent lease one 583 
— —— — , SOCK. 65, 67—Deciee for arrears of rent which. ,., 
include interest not dwe, and not recoverable, assent, ifa proper rent ^ 
decree, which can be executed by a sale of the tenure under Chapter XIV 
of the Bengal Tenancy Act ; see Limitation we oo "- 371 
——— —— —— — , Sec. 67— Tenant liable for cash valna of. produce— : 
No Interest mentioned in Maurasi Makrari lease j ses Rent mo . m" 179 





—— —-— , Sch, II. Art. 6—Exeoutlon of rent decres—Appli- ., 
cation for wale of property outside jurisdictlon—Refiling appticatlon to 
the proper Court ; sec Rent Decree... ei a 559 
Bili of lading, issue of, without producing nid to terms of conl: vg 
between the Vendor and Vendee, mate's receipt, if wrongful act--Goods 
* shipped in the name of the Vendee—Vendor In possession of mates 
receipt ; see Carrier "— ane ee ʻa eee 365 
Boat, comAscation ej— Indian. Peresi Act (XVI of 1927), Secs. 53, 57, 59— ] 
‘ Any person claiming io be interested in the property seiscd! — Proof— 
Statwie, construction ef. ° 
A person whose alleged boat was confiscatod, may appeal under- sedilon $9 i 
of the Indian Forest Act, from the order of confiscation. í 
The phrase '' any person claiming to be interested in the peoperty sa, . 
seized” in section 59 of the Indian Forest Act, should not be construed 
as limited to the case contemplated: by section 57. The words ‘so 
seized " refer to the seizure under section sz which includes seizure of | 
tools, boats &c. 
The laoguage of a statute should be taken as it stands and if clear, ts to be. 
given effact to, 

. The contention in tho appellate Court should not be confined to this that 
"the order of confiscation will not stand because the boat was not used in 
the commission of the offence; The matter should be determined 
upon such evidence as tharo might be in the particular circumstances of* 


wach case. Moher Sardar v Hioc Fagor em row - o gg": 
Bombay Regulation V of 1827, Seo. 15, S lon (3)—Scope ef—. - i 
. Mortgagee placed in possession and re edP in possession; sse Juris- o 
dicion |. ` = M To or m: 99 


D 


4. 


~ 


Bombay Regulation V of 1827. Sec. 15, Sub-Sec. (3) —Sult for sale of * 


mortgaged property, when competeat ; ste Jurisdiction as 


Breach of peaco, involving — Association not declared unlawful—Some ot its 


activities involving breach of peace ; ses Good behaviour — .. vi 


British Indian Court, if can try a suit for sale of mortgaged immovable pro- 


perty situate ln a Native State; see Jurisdiction ... E 


Burden of proof —Entry is rocer Lofrights — No suit brought before Revenus 


oficer for correction of record —Chota  Nagpore Tenancy Act (VI B. C. of 
1908), Sec. $7—Shamilat Taluks, meaning ef —Hstale included in the 
Permanent Setilement—Owmership, if. affecied —Nankar | vllfapes— 
Failure to separate the estate under Regulation VIII ef 1793, effect s/— 


` Regulation I of 1801, Sec. 14—Vernaculor word should Be inseried in 


bracket after the English rimdering—Civil Procedure Code (Act V of 
1908), Sec. 11 Expl. IV —' Might and oxghi '— Failure to sue for decla- 
ration, if bars a claim for substantive relief. 

Where no sult was brought in the Revenue Court to rectify an entry in tho 
Khewat, that entry under sectlon 87 of the Chota Nagpore Tenancy Act, 
1908, Is presumed to be correct until it be proved to be Incorrect and the 
burden of proof lies on the person who alleges tho eatry to be wrong. 

Skamilat ialuh is a taluk in which the telubdar or proprietor now pays the 
Government reyenue tothe semindar instead of paying it directly to 
Government. Although this depeadence is strictly [mited, those estates 
havo also acquired the name of skikmi or belly fasuks, as belong now in 
the maw of the seminsar, who has sometimes been tempted to claim 
them as portions of his own estate held on jagir tenure and resumable In 
certain events. 

The evidence in the present case showed that all that the Jagodih Raja 
was liablo to pay to the Raja of Ramgarh was the amount of the assess- 
mont imposed at the time of the Permanent Ssttlement on bis villages as 
to which both tltle and possession wero in him and consequently that tho 
tenure was not jagir but shamile?. 

lf the Jagodih Raja was the proprietor of the ssmáar villages, his title was 

. unaffected by his estate belog included in the Permanent Settlement or 
any of the previous settlements with tho Raja of Ramgarh, and his failure 
to apply as such proprietor fur the separation of his estate under Regu- 
lation VIII of 1793 within the time limited by section 14 of Regulation I 
of 1801 merely deprived him of the right of separation and his othor 
rights remained unaffected, 

Fallure to suo for a declaration in no way bars a claim for substantive relief 
when it aries, 

The judgment of the Sudder Dowany, Adalat In the sult of 1792, between 
the thon Rajas of Jagodlh and Rampur and the Raja of Ramgarh could 
not be read as giving riso to any plea of reg judicata with reference to 
suxiar lands. Sir Charu Chunder Ghose v. Ku nar Kamakhya 
Namia Singi eve s - oe * s on 


Bardoh of proof—immunity given to HIM Company by Ruk Notes, 


Form B ; see Damag®s "-G on ~ m * oan 


613  , THX CALCUTIA LAW JOURMAL, [Vor. LI. 


PAQE. 


532 


e+ 


Và. LIL) INDEX OF CASES. z 


Bardog of proof —-Person procesded against usder section 11a. of ths Code of 
Ceimiaal Procedure to show that he was not withla the Jurisdiction of the 
Magistrate atatime when the proceeding was drawn hun see Good 
behaviour m - T . l 

Mp of proof —Real owner demanding goods from the ana Garrak 
without Interploading, setting up the title of the ballor--Llability to real 
owner ; sse Carder e TE ose - 





gtoand ; sev Adverse possession on - - m 

—— — of proof—Salt to establish the right to appolat a successor to a 
deceased Mohant ; sae Muth ur ise B vee 

—— — of proof—Unger- paasa right ia village ; ses Under-propdiotary 
rights AT ons - 
Calcutta Municipal Act, T 431, Sub-Sse. (a) Cle (a) and (e) —Calling 
* for new valuation for reduction In the assessment ;sr¢ Revaluation* — ... 





T 














of proof ~Right by adverse possessio to & chur or an istand of wasto. 


, Secs, 131, Sub-Sec. (2) & 146 j see Revaluation... . 


— — — ne ——, Sec. 137 Sub-Sec. (1)—Completion cf general 
valuation ; see Revaluation m se “i i 
——, Sec. 137, Sub-Sec. (1)—Notice ; see Revalus- 
to» ^ i m MM - b 
— -——, Sec. 138, applicability of—1Increase in nini) 
see Revaluuion 
- —, Sec. 139, if sotoljad by allo t5, c. (b) 5 see 
Revaluation “oe sen [ed ow an 
—— See. 139 Sub- Secs. (1) and (2), construction of; . 
see Rovgluation a ii sk ES ee 


— — — —, Sec. 139, Sub-Sec. (1) applicable to the case of 
valuation made either uoder Cl. (1) or Cl. (c) of Sub-aection (a) of sec- 
tion 131 ; sve Royalnatjon a 

— ——  —À —, Beg. 139, Sab- Sco. $1), effect of Notice — Objec- 
thon ; ser Reva)nation is a i © s 


, Bec). 139, 140, 141 applicable to case of smb- 
stantial demolition under section 131 (2) (c) 3 aee Revaluation = 
— ae — — —— me» Sec. 557 (d), presumptloa under —Market value o£ 
property acqalred by Municipality —Land Acquistion Act, Sec. 33) ove 
Land Acquisitios n 
Carrior— Liebkility ef—Centract —Unjaid nds lus eden s et 
.o receipt before issue of bill af lading-—Gooda. shipped in the name of the 
veudet— Vendor io have possession of males receipé—Properiy in the 
geeds, when patses~ indian Contract Act (1X of 1872), Secs.$3, 178— 
issuing bills ef lading withent getting maios receipt, Uf erogful— 


NS NS NN 





* 


Shifomner setring up title in third party —Cause of action —Conduct of ` 


pariy after institution of suit—Prayer for amendment of pleading*in 
» appellate Comri—Carrier, right of, io demand pede Troner ludia 
Carriage af Goods by Seu Act ( XXVI of 1945), applicability of. ` 

By a contract the plaintiffs on tho ayth Janodty, 1926, bad bought a a large - 
quantity of gunnios from the Lansdowne Jute Mills Cg. Ltd., for delivery 


^ . 
9 . 
* * 


loo 


100 . 


138 
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Carrlor—(Conid.). 


in April, May and June of that year, By another contract in similar 
terms they resold 3,120,020 bags to the International Export Company 
Ltd. (defendant No. 1), which afterwards became insolrent. The sale 
in each caso was “froe alongside export vessel in the Port of Calcutta ” 
and both contracts contained iuter alia the following clauses : 

* (3). Payments to be made in cash in exchange for delivery order on 
sellers, or for railway receipt, for dock recelpts, or for mate's reoelpts, 
which dock receipts or mato'a recelpts are to bo handed by a dock's or 
ship’s officer to the sellers’ representative. n 


“(4). The buyers. hereby ackaowlodge, thét so long as su:h railway. 


receipt, or dock recelpts or mate’s røcoipts whether in sallegy’ or bayers' 

name, are |a the-possession of the sellers, the lien of the sellers, as 

unpald veedors, subsists both on such raliway recelpts or dock or mate's 

receipts and tho goods they represent until pay meat is made in fall. ™ 
Contracts In this form are well knowa in Calcutta and export business in 

gunnles is io Calcutta conducted entirely or almost entirely, under such 
. contracts, 


The Export Company (defendant No. 1) booked frelght with the appellants 


(defendant No, 3) and ob'alned shipping order which stated “ customs 
passes must accompany this ablpping order and the receipt of cargo issued 
by the ship must be exchanged for bills of lading.” The Export Com. 
pany imroed shipping instructions to the plalntifs who conveyed them to 
the Lansdowne Jute Mills Co. Ltd., who sent the goods alongside in 
lighters producing to the ship’s officer, in addition to the customs passes, 


a boat note for each lighter signed by the manager of the Mills and saying - 


“i Please receive on board from ths Lansdowne Jute Mulls the undor- 
meationed goods shipping documents for which have baen taken ont in 
the name of Messrs International Export Company Ltd., and hand mate’s 
receipt to our Sitcar, " On recelp t of the goods the chief officer of the 
ship issued mats receipts: *‘ Received on board the Nippon Yuten 
Kaisha Steamer Mofl Hakata Maru for conveyance at Koba from Mesa. 
International Export Company Limited the undermentloned goods 
subject to the term» and conditions of the Company's bill of lading. " 
For the bales now in question five mate's recelpts “were signed—three 
by the Moji Mara for 175 bales between the 1th and rgth of May and 
two for 150 bales om the 24th by the Hakata Maru. Bilis of lading were 


issued to the Export Company forthe Moji Miru on the 18th and 19th. 


of May and for the Hakata Maru on the asth of May, The former salled 


on the 19th May and the latter on the 4th of June. Tho Lansdowne Jute 


Mills received from the ship's officer mate's receipts made out in the 
name of the International Export Company Ltd. asthe buyers and the 
ghippermof the goods in question, Coples of those mate's receipts were 
sent from the ships to the office of the shipping Company, the second. 
defendant, aud they theretpon tued to the first defendant billy of lading 
In reget of the goods in questien, but the original mate's recelpts 


remained in the-possessign of the Lansdowne Jute Mills. The blils of - 
`: l : 


P 
e . e. ` 
. 


Paar. 


Vor, LII.] _INDEX OF CASES, 


Carrlor—(Contd.), " 


lading relating to the goods the MN matter of this sult were given to 
the Internationa] Export Company Ltd. (defendant No. 1) on the 17th, 
18th and 34th May. The plalatiffs paid the mills for the'goods on the 
26th May, when they obtained from the Mills the mate's receipts, At 
the tme when tho bills of lading were issued by the gontlemea in charge 


of the Export department of the appellant's Calcutta- office, the Export ' 


PAGE. 


> Company were not in possession af the mate’s receipts and a letter of - 


guarantee wis tak:n from the Export Company by the appellants. After 
the bills of lading had been Issued and negotiated without payment to 
the pleiatiffa in favour of Tiwan Bank, namely on the sọth May, 1926 
the plaintiffs sent to the appellants a notice of Hon stating that ‘* for the 
protection of such lioa or claim, woare entitled toretain the relative 
mato's receipts and that accordingly the bill of ladlag, on which also wo 
claim a lien, must not be issued noc may the sald goods be dellveced to 


any person whomsoever unless and until such relative mate’s receipt be ' 


previously surrondered to you," Onthe sams date the appellants 
replied that the bills of lading had already been passed and signed under 
the shippers’ letter of guarantee and asked the plalotiffs to take up the 
matter with the shippers. After somo further correspondence, this suit 
was {ostituted agalost the Export Company Ltd. aad the appellants 
clailmiag from the former tho prico of the goods la question and as 
against the latter a sum equivalent to tho total of various sums ropresent- 


ing the price of the goods which they wold tothe first defendaat, as . 


damages ; tho plaietiffs also claimed an injunction. restraining tho dofen- 
dants from disposiog of the goods in any way or delivering them to tho 
third party. On the 38th June an application was mado for aa Interlocu- 
tory injunction and ad taferies injunction was granted ; but after a few 
days asthe goods were delivered to the assignee of defendant No, 1, the 
jaterlocutory Injuoction was refused and thp ad Inferiw Injunction was 
dissolved. The plaintiffs sued bsfore the goods had been dajivered bat 
before the iaterlocutory injunction could bo obtained, delivery was made 
at Koba between the zoth and goth Juue : 

Held, that ander the circumstances of the case, the liability of the ship. 
owner (defendant No. 2 appellants) forthe value of the goods to the 
plaintiffs depended upon the consideration of ‘the state of mind of the 
appellants and on tho knowledge or notice which they had of the fact that 
the contract between the plaintiffs and the Export Company, which was 
the contract in general tse, gave to the sellers a right of lien so long as 
the mate's receipts wero in the sellers’ possession, + 


* That baviig rogard to the contract and the shipping instruction then, when . 


the goods were delivered alongside tho vessol or very shortly thereafter, 
tho general property in the goods passed to tho buyers under section 83 of 
. the Indian Contract Act.. * ro, eB 
Per Rankin, C. T. and C, C, Ghose, F.1 That the issuing of the bills of 


of 


lading in the circumstances of the present Sse was mot in Itself a arch. E 


fal at or amowtod on the part of s carrier to a conversion of goods. 


° 
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Per Lort- Williams, 9. 1. That the shipowners wore not justified in kand- 
ing the bills of lading to the Export Company without prodaction of the 
raate’s recelpts. 

Per Renkin, C, F. and C. C. Ghose, F.ı That as the plalotiffs and Lans 
downe Jute Mills Co., had accepted mate's receipts In the shipper's name, 
the ship was entitled to act. upon the footing that they at all events, 
unless they gave express notice to the contrary, could not complain 
agalost the ship for carrylag out their owa instruction. If the course of 
business beteresn the parties was cossistent with the position which they 
had adopted v/s æ vis the ship, it was not clear that the shipowner would 
be Justified, from a general knowledge of the course of thelr business, in 
refusing to istas bills of ladiog to the person from whom he had been 
exprosaly asked to receive the goods, Tho requirement that the mate’s 
receipt should ba produced before bills of lading could be issued was d 
requirement made and inserted in the shipping order In the Interest of the 
shipowner. 

Per Lert- Williams, F.ı Possession of the mate’s receipt ts prime facia 


evidenos of ownership. The holder is entitled to a bill of lading in, 


exchange, In the absence of notice to the shipowner that the holder is not 
the owner. 3 

That from-the evidence in the case the shipping Company had full know. 
ledge of the terms upon which the gangy trade was carried on in the Port 
of Calcutta and thattbey kaew or ought to bare kuown when they 
delivered bills of lading to the Export Company without production of 
the mate’s receipts that there was a very strong probability that thé 
Export Company were not then entitled to the bills. 

fer Rankin, CF. and C. C. Ghose S. i Where a ballee or carrier deals with 
goods entrusted to him, his intention Is material to the question whether 
he converts them 


The real owner of the goods miy deufsnd tham from the carrier and if the 
carrier does nd? interplead but sets up the title of his ballor, he must 
prove such title or be liable to the real owner for the value of his goods, 

Held, that as the appellants delivered the goods to the order of the assignoe 
of Export Company it would be open to them In the circumstances of the 
tase to set up the title of the vendeo as derived from but better than the 
title of their own bailor. : 

That an application to amend the written statement and give further evi- 


dence raising the defence ot better title was refuscd by the appellate - 


Court. 

That though the, plaintiffs must have a catse of action on the date when 
they instituted the suit, the conduct of the appellants in the days 
imtnodiately following the institution of the suit might well be evidenco 
that their conduct between the 29th. May and 18th Juno was a refusal of 
tho jflalatififs! claim thereto. They did so retuso and'set up and stood by 
the title of the assignee of the Export Company. On the ath May the 

wore eatitled to require tiat the appellants should treat them as 
the persons entitled tp gossossion of the goods. The plaintiff; by thelr, 
. 


e 
‘ . .. n 


Paar, - 


Vor, LI] ÍNDEX or ĠASES, 


agrfement with the Export Company to whom the general property in tho 

goods had passed, the delivery to che ship was not a completed delivery 

to the Export Company and the plaintiffs. were entitled to the possession 
at the goods, 

As thè Export Company oould not as agalost the plaintiffs, set up their own 
wrong la respect (hat they had taken the bills of Iadieg or authorised 

- the vessel to mil with the plaintiff’ goods on board thereby terminating . 
tbe plaintiff! lien, tboir assignee was tn no better position. 

If goods In the possession of a carrier on behalf of another are wrongfully 
put on boerd a vosso! and the vessel innocently accept them [n the ordi- 
nary course of bualnoss, the carrier would be entitled to demand the 
goods, 

To maintain trover thers must bea right of property as well as a right to 

i possession. This recuirement dors not operate to exclude such actions 
by baflees or carriers or by unpaid vendors whom the law regards as 
having a special property. 

Held, that on the facts of the case, the plaintiffs could recover the full 
value as damages whether they put their claim fn trover or In trespass. 

That the appellants would be lable to the plaintiffs forthe valus of the | 
goods at the date of refusal, that ison some date Immediately after tho 


soth of May. 
That the Indian Carriage of Goods by Sea Act did mot affect the case. 
Nippoa Yuseu Kaisha v. Mahaliram Ramjidas n E 


Carrier, if caa demand goods—Goods wrongfully put os board a vessel— 
Vessel accepting gocds in the ordinary course of besiness ; see Carrier ... 
Caste Disabilities Removal Act (Freedom of Religion), Sec. 1, scope 
of ; ses Renowncing Religion, effect of is és us 
Cause of action, whea arises —No specific time fixed for payment of the mort- 
gage debt—Demaad for payment of the debt 5 age Jurisdiction sii 
Champertous transaction, goneral rula to be observed ; sev Partition è .. 
——— —— — transaction, whoa Invalid in India ; see Partition ve 
Chote Nagpore Tenascy Act, Sec. 8y—Presumption—No suit brought In 
the Reveowe Court to rectify the entry Inthe Khewat; ses Burden of 


proof ose - - oe T m 
Circumstantial evidenco—Main principles to be followed in criminal cases 5 
see Miadirection ee - ^ 
= ——— —— oviderce, fallure to explain the principle to bo followed ia 
dealing with ; see Misdirectlon w ai e us 
Civil Procedure Code, Sec. 11—]cdgment in previous mit determining 
qpestion of ownorship ; are Res {udicate s. ds 


» Sec. HA Xxpl. IV—Constructlve. res poc 
* Might and ought /— Failure to ane for declaration, if bars a claim for 
substantive relief ; ses Burden of proof T" vm ws 
ee es ey, Sec. 11, Expl 4—Interest ou, dower debt not 








asserted in prior rft} see Constructive res judiosta we A = @ 


te, Soc. 7 Within the furlediction of diferent 
Cow tts, “elf restricted to Courts in Beitish Indis—Suits fo‘obtaia relief , 


* . . 


365 


T 
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Civil Procedure Code—(Contd.). 
restricting Immovable property situate in a Native State z sve Jarisdic- 
tion m - i vi a 
— —À— —— , SOL, actas if can pase an ofder under O. 21, 
R. 73 (1) —Purchase by decree-holder—Purchase money, if can be set off. 
against decreo z see Rateable distribution s asa 
——, Scc, 37 (b)— Court passing the decree, ceased to 
exist— Application for execution to the Court to which the non-ceasing 
Court's business is transferred—Application for sale of property outside 
jursdiction-- Duty of the Court to which application was made j ses 
Real decree... e ^ ein - ven 
-——, Sec, 92, seit under—Decres on compromisa— 
Appointment of new trustee by Court—Application for substitution of 
new trastee appointed by the trustee ; see Suit, maintainability of - 
—— ———— -— , Sec, 99—Subordinate Judge wrote and signed the 
judgment of reversal at home and delivered it to his Bench Clerk for 
communication to the partica—Judgment communicated to the pleadecs of 
the parties ; see Irregularity s uf ʻi one 
—— —— — , Sec, 110— Values of subject matter fo suit and fn 
, appeal—Mesno profits subsequent to Institution of sult, if can be taken 
Into consideration in calculating valne in appeal ; see Jurisdiction asi 
— nat mere nny Sec, 115— Order of the Comt granting application 
under O. 9, R. 9 of the Code of Civil Procedure by extending the period 
of limitation ; see Limitation v a e E 
—— —— — — — , Sec. 115— Order. passed donet a suit deced 
ex paris on consideration not contemplated by O.9 R. 14 Code of Civil 
Procedure—Civil Procedure Code, Sec 151 3 see Revision ... E 
^, Sec. I15— Order. under Sec. 476 of the Code of 
Celwloal Procedure ; sse Sanction to prosecute ... e 
» Sec. 144«-' Court of first instance Variation or 
reversal ndo or a SoSst t lend of order passed by superior Court; tee 
Restitution — .. n e" vis mM - 
— —, Sec, 144, applicability of—Test ; sro Restitution 
—— — —— nny Sec. 144, applicability of, if depends upon the 
character of the quesiion that may arise for consideration ; see Restitu- 





d 








— —ÀÓ — 


a 











tion s EAT ven n ae ie 
— —— a — —, Sec. 144, application under, by the mortgagor, 
before the passing of final decree on mortgage, for profits enjoyed by 
mortgageo under his possession given to him by Court in execution of 
mortgagemlecree—Mortgage decree set aside on a suit by mortgagor on 





the ground of fraud z ses Roatitution ... T m - 
— » Sec. 144, scope of sce Roatitutlon " one 
—— e —, Sec. 151, if can be invoked, when no case ia made 
tout under O. 1X R. 13, see Reyllon., «* uu us 3 


— ——, 0.1, R 8—Defendants in possession’ as managers — 
P Mahants of an Akhara—Quit for possossion of immovable property— 
Detendants in possgssion through their agents ; see Suit, constitution of 

e. * 
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Civil Proce Jure Code, O. 9, R. 9—A»plicstion made alter the prescribed 
period of limitation Court's order granting the application by extending 
the perlod of limitation— Ocder without Jurisdiction ; see Limitation — .. 

—————, 0. 3o, Rr. 1,23, 3, infringement of rules laid down 

eSI, effect of j ses Irregularity e isi - 

» O. 21, Re 58—Executlon of decree agalnst the 

administrator of tho estate of the deceased debtor by the creditor = 

Attachment of property specifically bequeathed ; see Specific legacy + 

— , 0. a1 R. 66 (2) (e)—Sale proclamatlon—Natare of 

enquiry as to value of property to be sold by executing Court ; see 





— + 























Valuation m 2" m ose m tee 
—— ——, O. ar R. 66 (2) (e)—Sale proclamation—Value of 
property to be sold Paes Valuation .., " i ‘0 
———— ——, 0. a1, R. 72 (1) ls subject to the ptovlalons of 
_ ection 73 3 we Rateable Distribution oo m ose 
——, 0, 32, R, 7—Provision as to leave, object of; eee 

Appeal m m - + T 
—— —— ———— , 0. y, R. 7, leave ander—Guardian, who entered 


Into agreement üna submitted to arbitratlon, V can subsequently tum 
round after the making of award and decree thereon and object on the 





ground that no leave was taken 3 ure Appeal — ... E du 
—— , O. 44, B. 6, application under, for a decree for the 
balance — Limitation Act, Sch. J, Art. 131 3 sea Limitation ... one 
———— m, Sch. I] Para, 16, scope of ; see Appeal... = 
—— ——— —, Sch, II Pars, 16—'' Or beirg otherwise invalid ; ses 
Appeal es -m - - " m 
Client's obligation to pay attorney, who has paid counsel; ses Attorney’ s 
cost "P m vee m m m 


Collector acting under the Estates Partition Act, If can decide questions of 
title ; ses Suit, malntalusbility of =... vii s 

Complaint in respect of offences covered by section s (1) (b), whether to be 
coafined against parties to & proceeding before Couct—Offeace com. 
mitted '' in " or '' in relation to” a proceeding —P'erson& not parties to 
the ACTA Eon Court- Criminal Procedure Code, Sec. 476 5 see 
Banction am waa ~~ me one 

Compound" intorest—Landlerd and lexuani—Usuritus Loans Act (x4 
1918), Sec. 3, construction of. 

Under section 3 of the Usutloas Loans Act Of 1918, two conditions must be 
‘satisfied before the debtor can be relieved ; frst, that the interest must 
be excessivo and second, tho transaction substantially unfair as bonn 
* the parties thereto. 

A duty is cast upon tho Court Io cases to which the Statute may be appli- 
cable to apply its mind to its provisions even in a suit heard 

*ex parte. ; . 
The words “ whether heard ex parts or not” and tbe. ‘ Court bas reson, 
‘ to bellevg ” indjeato that the intention of thë legislature was to emabio o 


a3 
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16 


149 
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Paar. 
Compound Interest ( Conid.). 
the Court to take up the question of its own motion, whether it has been 
ralsed by the defence or not, 
The words “ has reison to believe " mean something more than mere 
suspicion. $ 
Clautes (a), (b) and (c) of sub-section (2) of section 3 indicato the enquides ^ 
to be made lo order to find outin any given caso whether the rate of d 
Interest stipulated for [s excessive or not ; the points to be noted are to be 
determined by takiag [nto account such matters as tho financial condi. 
tions of the debtor, the nature of the security ete., the risk Incurred by 
the creditor, the extra amounts not paid but incorporated into ths pria- 
cipal as expenses etc ; in the case of compound Interest the periods of 
the rosis and lastly the total advantage that may be reasonably expected 
to accrue to the respoctive parties from the transaction, 
Section 3 is founded upon section 1 of the English Money Lenders Act. m" 
The section relieves the Courts from the necessity of going Into elaborate 
and often very intricate questions which arise under sections 16 and 19 A 
of the Indian Contract Act. 
Interest at 25 per cent per annum compound with yearly rests by Itself is 
not excessive and would not under clase (d) of sub-section (2) of sec- 
ton 3 justify a conclusion that the transaction was substantially unfalr, 
Tho fect that the amount consisted of arrears of rent and Selami, if these 5 
items were justly due and the fact that the tentat entered Into the stipo- 
lation with his landlord, are not sufficient to form the foundation fora 
reasonable belief that the transaction was substantially unfair, 
The defendant, a tenant, executed In favour of his landlord for arrears of 
rent and Selam!, a registered boad for Ra. Bo providing for Interest at 
25 percent per anotm with yearly rests. The claim was lald at Rs. 8o 
for principal and Rs. 301-7-6p. for Interest : 
Held, that as there were no materials on which the debtor might justly be 
relieved of the stipulation to pay interest according to the bond, the plain-- 
tlf was entitled to interest claimed. Kamar Naregdra Nath Mitra v, 


Paban Moadal - T 5i s m 73 
Comdition precedent —'' With the permission of my father" In Anumati- 
patra—Death of father ; see Construction Ms ‘aa - 287. 


© — —. ——— precedent, words creating z ses Construction m ate 287 
Conduct, subsequent, if evidence-—-Conduct subsequent to Institution of 


sult—Refusal of plaintitts claim 3 see Carrier — .. e e 365 
Confiscation of boat —Proof 3 see Boat confiscation of mm mm 471 
Consent decree, diis ef — Fulfilment ef condition impesed eu judgment- 

debtor. 


. Aconsent-decres for money provided that if the Judgment-debtor executed 

f. a patig (lease) of cortaln lands in favour of the decree-holder, the latter 
wogld not be compotent to realize the docretal money from the Judgmont- s 

$ debtor: . 

Held, omthe evidence, that as the Pedgment-debtor had always been ready 

and*willing to execute the petta, the decros-holder was not entitled t9 

.. t. 

. 


=. . e. : 


Vou, LIL] " INDEX OF CASES, 


A ` 
Consent dectoe —(Crnid J) ; 
execute the decree as e» money-decrée. Mayasankar Bhagwanji v. 
Sachindra Mohan Ghosh - 
Consideration moacy, liability for-—P-operty in Pa NS of siccis als 
by life estate holder absolutely—Salt by purchaser foc declaration of title 
~ against the executor and voador ; see Allenation, restraint on i 
Consigmoo, who pald the freight forthe goods, right ae over of 
goods ; see Damages - - os 2 


— —, right of, to the Immediate possession of goods for which freight 

was pald—Some of the goods missing ; sre Damages us æ 

Coastructios-—Articie published in ne*fspaper, If libellous piese Defamation 
Construction of docd—Chargs upen incsrvable property. 

On the rith July 1881, P executed a usafructuary mortgage of his Zemia- 

dary to D for Rs., 5,§00. The terms of the mortgage were that the mort- 

o gagor was to have no power of redemption for 15 years; after that bo was 

to pay off the entire mortgage mossy. D entered {nto possession in the 

ordinary course, On the roth November 1881 P executed a further doco- 

ment and borrowed Rs. 2500. By this document he stipulated to repay 

the ontlre amcwot of the debt in a Jump sam within the period atipulated 

In the former mortgage deed and P recited that he had borrowed the 

money by way of a further debt with interest atthe rate of Rs. 1-8-0 

par ceat per month. The deed then provided ; “ I ‘shall pay up this 

debt, inclading principal and interest, and thereafter I oan redeem the 


mortgaged village, having paid up the mortgage money. Without the 


payment of this debt I caanot redeem tho mortgeged village.” It then 
provides that P should pay every year the interest oa the amount, and if 
he did not, thenhe would execute separate bonds each year, bearing 
laterest at tho aime rite, and thon It further stated, that he could not 
pay up the prior mortgage money ortil he had paid off this debt, principal 
and Interest. . m 

Feld, on a proper constiuction of the deed in sult, that it created a charge 
upon [Immovable property in respect of the debt secured thereby. ML 
Aditya Prasad v. Lala Ram Ratan Lal .. - 


~ 





Deed, “construction of æ - - on - 
documents and powers—Applicabllity p Anglish rules— 
Authority to widew io ade)! with perasisiion af a named berton —Ados- 
, flou ky widow after death of that person and without kis permission, 
effect of—Werds creating condities precedent—Metiers for ageption, 
, religions or secular —Off cial translation of documents, : 
The fundamental rules as to the construction of documents are the same ja 
Fagland and ín Indie. While the Court must, no doubt, have regard te- 


, the surrounding circumstances,” and, Jo the caso of document executed M 


"Vy an Indian, to the fact that his suroundings, his manners, c, are 

often different from-those of an Englishman, the duty of the Cont is (o 

pscertaln the real [atention of the execatant from the pords used by Elg 
. ` * e 


9 * 
* * 


——Mistake—Bargain not intended by either party ; see - 


Ilo 


345- 


435 


* 
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Paar. 
Construction —(C enid ). 
in the document Itself, In short, the Court is bound to carry out tho ° 
Inteation as expressed and no other. 

The ordinary rule as to the construction of powers which prevails in 
England (as, for instance, that when a power is given to be executed 
with the consent of a person, and that person dies before tho power'is  " 
executed, the power comes to an end), is generally applicable to the 
construction of an Anumatipatra executed in India. 

Authority given to a wife to adopt haa to be strictly pursued, — . 

Religious grounds, namely, to secure his spiritual benefits, aro not the 
only motives which actuate a husband to empower his wife to adopta 
son to him. There may be secular motives, as, for instance, to continue 
his line of ancestors and to inherit his property and keep” up his own 
name, Generally both motives Induco the husband to empower tho wife 
to adopt a son to him, and whether the paramount intention is religious 
oc secular has to be ascertained from the language of the Anumatipatra. 

Mayné's Hindu Law, Gih edition, page 134, (7th edition, paragraph 105), 
referred to. . 

One Ram Prosad, a Kayestha Bengll Hindu governed by the Dayabhaga 
Law, executed ou the 16th February 1869 a power 1n favour of his wife to 
adopta sontohim. Hedied on the same day. The Anumatipatra 
stated that his widow was to adopt '! my father’s youngest son, Chema 
wos er ste sm soe i LE thoro beaay obstaclo to take him in adoption 
according tothe Shastras, then... she. may adopt any one else 
whom she wants, with the permission of my father, ? The father dled 
in 1873, and the widow, In 1885, adopted one Krishna Prosad. ` 

Held, (concurring with the Courts-in India), that there was an obstacle to 
take Chema, who was the testator's step-brother, in adoption. e 

Held, also, on the troa construction of the Anumatipatra, and having 
regard to the circumstance that the paramoont Intention of Ram Prosad 
was secular, ngmely; rs kese an adepied aos to inherit his semiudaries, 
that the words ‘ with the permission of my father ? Ín the Anumatipatra 
created a condition precedent to the exercise of the power of adoption, 
and therefore on the death of the father in 1873 the power to adopt given 
to the widow camo to an end, and consequently the adoption of Krishna 

° Prosad by the widow in 1885 was Invalid, 

Observations of Lord Hobhouse in Amriie Lal Duit v. Suruemeye Dasi 
relied on. 

The practice of their Lordships’ Board is to accept official t:ansiations of I 
documents ag correct. Rajendra Prosad Bose v. Gopal Prosad Sen 287 

Construction ot ents and powers—A pplicability of English rulo ; See 
Construction on we one "TT ate 387 
t Constructive ros judicata—Civil Procedure Cade (Act V af 908), sectim 
I1, Exblanatien 4—Interest on dewer dibi nefasseried in prior Sati. 

In a fait brought against a Muhammadan widow by one of the heirs of the i 
deceadbd proprietor to recover Possession of his sharo of tho estate, the 
defcedant asorted that she was ly posession of the whole property a 

. ° , t 
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Constructive res Judicata—(Conid.). 
feu of her dower. Tho final decree of the Court was, in effect, that the 
plaintiff was to receive possession on payment by him to the defendant 
of the sum of Rs, 35,235 (dower money) minus the amount of the profits 
e  ATising from the plaintif’s share of the property In the possession of the 
“defendant 1 
Held, that as no claim was put forward io the former suit by the widow that 
sho was entitled to interest upon the dower, her successors in. Interest 
were berod by rez judicata from claming such interest In the present 
proceedings instittted by the successor 1n interest of the former plaintiff to 
recover possession of the latter's share upon the footiag that the widow 
aad her representatives had already bosn paid in full the amount of hec 
dower through the usufract of the estate of which sho and they had con- 
tinuous possession. In the first salt, the widow's claim to interest^was 
e one which might and ought to have been made ground of defence’ (vide 
explanation 4 to section 11, Civil Procedara Code, 1908), and not having 
been then asserted, such a claim could not again be reopened in tho 
second suit. Musammat Nawasl Begam v. Musammat Dilafrox 
Begam m - . 1 m m 
Coutract—if binding—Risk note, forwarding order and railway receipt 
bearisg different dates z See Damages 
Contribution— Transfer of Preperts Act (IV ef 1823), netin t {Sera 
properties marigaged to secure ans dei. 
The Transfer of Property Act, 1882, section £2, prescribes the conditions in 
which contribution ig payable as Sctwoen owners of equities of redemp- 
„tion subject to a common mortgage, aad it is not permissible to Introduce 
into the matter any equitable or cther extrinsic principle to modify the 
statutory provisions. QGanoshi Lal e, Thakur Charana Sing. w 
Conversion of goods—Intention of bailes or carrier dealing with goods en- 
truated to him ; See. Carrier v PS PA Ee 
—— — ot goods — Iesus of bill of lading without producing majp’s receipt 
according to terum of contract betreen the Vendor and Vendee — Goods 
shipped in the name ofthe Vendee—Vondor in possession of mato’s 


receipt ; Sew Carrier D - pe m 
Co-sharers, not interested to the extent of molcty, if can ask fo salo ; Ses 
Partition um: iu ose 


Court, daty of, to which the ia was made— Application for sale ot 

property owtside juriadiction—Cout passing the decree, ocased to exist 

+ Application for execution to the Court to which the non-ceasing Courts 
business Is transferred ; See Ront decree 

70, M can havo recourse to section 151 Civil Procedure Code wlffn no case 


is made out under O.1X R. 33, See Revision ra - 
———, if cin redoce interest on masno profits 4 Sve Mess probis. to. 
——, M can refuse adjournmentsy though both parties ask for it ; See Revi, 
don * on. - a. 
——, whea can make ‘:coimplaal eis seon m of the Code of Gri- 
minal Procedure; ses Sanction to prosecute m a 
EM ©. 


235 


117 


365 
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Covenant, running with the land contalaed In a precarious leaze~Contract , 

as to re-entry ; see Ejectment m A 435 
Creditor, unpald, right of, to follow tbo assets of the deceased ; see Specific 

legacy - "16 
— — —, unpald, tight of, to follow the asscts la the hands She iiie, i 7 

_ how exercised --Lovyiog execution agalast the logal representativo of 

` the deceased debtor ; Sre Specific legacy Tm 16 
Criminal Procedure Code, Sec. 110—Abettor of breach of rere ` 

lence, the inevitable outcome of the dcctrino preached : see Good bshaviour 405 





| Sec. Tro—Person proceeded against, It to be 

resident within the local Limits of Magistrite's jurisdiction at the time of 

drawing up of proceeding 3 ses Good behaviour - “gts 
—— — Sen, 110—Person proceeded PU to show that 

he was not within the jerisdiction of the Magistrate at a time when the 


HH eer 





























proceeding was drawn up; see Good behaviour vos " 4*5 
—— , Secs. 110, Cis. (e), (f), 118, -Encouraging 

conduct involving breach of peazo ; fee Good behaviour M 405 
—— —— — — —— , Sec. 476-—~Application made frregalarly, affect 

of 5 set Sanction to prosecute "n dus 87 
— — —— » Sec, 476. —"Expedient i in a the intere o eie 

—Fisding not recorded dnt tes legality ee z .. 3 
———— —— , Sec. 4y6—Pleader moving a petition, if to P 

file Vakalatnama; ses Sanction to prosecute ree - _, 87 
—À — » Sec. 476—Preliminary eoquiry-—Offence com 


mitted outside Cotrt or in the presence of the Judge; ses Sanction to 





prosecute. ie - - eo - m -5 
7 — —— —, Sec. 476—Preliminary enquiry if necessary ; ses 

Sanction to prosecute iu T T E 87 
—— — ——— , Sec. 476 — Successor to the officer balore Von : 





the original trial took EA j if to make preliminary enquiry p ses Sanc- 


3 tion to prosecute one e. m vis ni’ 87 
. Sec, 476, Court, If can make complaint under— 
Offence usder eoction a11 J. P. C. by a person not a party to proceed- 





——À À rer 

















ing before Court ; see Sanction ae HS ves 149 
k ; Sec, 476, matters ander, HE iier partes; se `> K 
Sanction to prosecute ` T RA a 87 
D — , Sec. 476. object of 3 see Sanction to bisce 87 
—— — » Sec, 476, order under Application for revi 
sion usder Séc. 439 Cr. P. C. if Hes to High Court 4. see Sanction to ‘ 
prosecute ^ - "m 87 
Custom, evidence of —Unsmbiguous | Mtemwnl of don —€—Ü in Wazib- 7 
~~ wbarz ; see Custom, proof of E T 183 
tro evidtace of, In ono branch of a family, if evidonco of ilie custom 
in asother branch of the same family ; see Custom, proof of ds 133 


Custom ,—preef ja — Statement of custom in Wojib-al-arn (Records of 

fe Bvidentiary valus of—Costemary rules of succession inr Owik 

im supersession of the ordinary rules of Hindu and Muhammaden 
. 
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e i PAGE. 
Cast omr—(Contd.). ] 
Lau —Boidence of cusiom in eus branch efa Jamily, relevant as ewi . 
dence of like custom in «not ker brauch af the same f/amily—Muhamma- 
dan family— Widows succrediug to life estates —Right ef survivorship 

, between widews—Accrual of cause of action for ruit y male agnuates of 
husband to recover possession on death of cach widew—Indian Limita- 
tien Act (IX of 1908), Sch. 1. Art 141. 

- Ao unambiguous statement of & custom recorded in the E E 
(Records of Righis) of a village is -nost valuable evidence of the custom 
and is much more rellable than subsequent oral evidence given affer a 
diepute as to the custom has arisen, © ; E 

But when the wajib-ul-ers contains statements (as to custom) which would 
appear to have been Rancocted: by the persons making them In thelr own 
Interest, they are to be disregarded, being worse than useless. 

In the Province of Oudh there is not necessarily any presumption against the 
‘existence of. a custom of succession superseding the’ ordinary rules of 
Mubammadan Law. On the other bend, the prevalence of customary . 
rules of succession in this part of Indic has been recognized in the statute ^. 2 
law of. Oudh, as well as of the Panjab and the North-Western Province, ' + «^ 
which provides that in matters of succession the ordinary roles of Mubam- == 
madan and Hindu Law are only to be applied In the absence of such 
customs. The custom set up must, however, be proved by satisfactory 
evidence, though without insisting on the rigorous and technical’ rules 
which would be applicable to auch a case in England. 

Held, that in the family of the parties to the suit (Hujjajl Shelkhs of Bere” 

Baski District, Oudh), wha- n mals proprietor dies childless leaving two - 
whlows, there exists a customary rule of succession (in sapersession of 

the ordinary rules of Muhammadan law) under which each of the widows 

takes an fntorest «for fife in a moiety of her deceased husband's estate 

with reversion on her death to the male aguates of the husbesd,: The 
costom, however, doos uot recognise æ right of survivorship betwagn the . 
widows, ' ‘ ©oa 

Ono Muraffar Huseafn Khan, a Hofjaji Sheikh of District Bara Banki 1 
(Oudk), died without issue in 1865, leaving him surviving two widows, 
namely, Mithan-un-nisa (the senloci. and  Mahmud-un-nisa '(the junior), 
who wocceeded to his whole estate 5n equal -moloties for thelr respectivo 
Hives and were cach ia possession of a half shere of tho estate, The 
senior widow died [n 1772, leaving-a brother who took ‘possession of 
ber balf-ahare, The Junlor widow died on the 16th May igi: aad bn her. 
death ber brother’s sons obtained possession of her share, Within 12 : 
years of the death of the junlor widow, namely on the tsth May 19235, f 
the plalatiff, being the nearest malo agnato of the said Muzaffar Hoesein- ' . « 
Khao, instituted ths pressat soit against tha psrsons ia possession of tha | 
property of Muraffar Hosmin Khan, claiming that he {the plalatiff) was í 
entitled to ths entire estate on the death of the janlor widow: -> - . 

Held, that in accorddhce with ‘the above castpary rule of succeiwlon * 

* obtaining in this family, as the surviving widow (i, o. thejualor widow) - © 
°. 
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had no right to succeed for hor life to the properties which had been in * 
the eajoymant of the senlor widow, the husband's male collaterals were 
entitled on the doeth of the senior widow in 1372 to succeed forthwith 
to her half-share and consequently the plaintiff's suit (lostituted in 1933) 
as regards the molety of tho senlor widow was barred by limitation, bet * 
that the plaintiff was entitled to a decree for possession as to tho one-half 
of tho estate Held by the junior widow, the suit having been’ brought vaL 
within 12 yeirs of ths latter’s death (vide Article 141, Indian Limitation 
Act, 1908), 
Where two families both descended fiom & common ancestor hare lived for 
a considerable period under thesame conditions ina particular locality 
and have.been szo closely connected together asto bs froated as ona 
community, evidenco of the custom observed by one family in suporsession 
of the ordinary Muhammadan Law is of high evidentia] value as to tho 
custom in the other. Shelkh Roshan All Khan +. Chaudhari Asghar 


AH i m m iv ens e 1083 
Customary rules of succession Ìn Oudh in supersession of the ordinary rales 
of the Hindu and Mahomedan law ; see Custom, proof of ... as 183 


Damagos—Deienion of goeds by railway axikerities--Nolico under ise- 
tem 77 ef thé indian Railwsys Act (1X af 1390), if necetiary—Sec- 
Hon 77, Indian Railways Act, object of. 

Notice under section 77 of the Indian Railways Act is not necessary van 
the couslgnee claims compensation for goods detained by railway 
authorities. E 

The object of section 77 Is to prevent stale and possibly dishonest Claims 
fot loss, when owing to delay it might bs impossible to traca the tram _ 
section or check the allegations made, and when the evidence hocessary 
to rebut a dishonest claim might no longer be available, It is Intended 
as & woapon of défence against fraud not as a moans to enable thé rai- - 
way authorltjes to deprive their customers of thelr just dues. 

Lf in this case notice under section 77 of the Indian Rallways Act is neces . 
wary, tho lottor written by the consignoe’s plo&der to the Chief Commer- 
cial Agent, Howrah, setting out the facts, drawing attention to the. 
falling market and to tho fact that the skias were getting. damaged 
and worthless in the goods office, and demanding the price, was a 
sulficiont notice, 

That the letters of the conalgoee and reply to them show evidence of 
walver of notice to the ‘Manager’, if the Chief Commercial Manager is 
not really the Manager within the meaning of section 140 of tho Indian 
Railways Be. . 

Whon the cousignes paid the freight for the goods belonging to o him, ho ls 
entitled to have them handed over to him immediately, Tho railway 
apthoritios have no right either to hand them over to the pollce or to 
refuse to give them tothe consignes. The orders of the police are no > 


excweo.foc the torts which Misure committed, . . 
Thefact that some of the goods® wore missing made no faster The . 
* zie d 
* : t: e 
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Damagos—(Centd.). 
rallway authorities should have banded over the goods to the consignee 
on short receipt, as requested by the consignee and left him to take 
whatever action he thought fit with regard to the missing goods. Shame 

st Hag v. Secretary of State for India In Council... 


oo 
° 


Act (IX ef 1890), Sec. 73 (1) (a) —Siguature of person delivering 
peeds—Addition of werds alter the nams—Risk mote, Form B (as 
amended )—‘ Mincondact’-—Burden of prof—Evidence Act (lef 1173), 
Sec. 114—Presumption-— Present state of things exitting in the past— 
Question of len arising on admitted facts—Point not raised in trial 
Couri—Appellate Court, if to decide — Rish notes, forwarding order and 
fhe railmay receipt bearing diferent dates—Centract, Uf binding— High 
Court in second appeal, when can interfere with the finding of fact. 

Jn a suit for damages, the plaintiff Company proved that when their man 
took delivery of the goods which were booked in a station in the appel 
lant Company's railway, he found at the arrival station that there were 
holes-In the wagon containing the goods, through which water leaked 
Into it and damaged part of them: 

Held, that the discovering of holes in the roof was not enough to charge 
the Railway Company with misconduct. The plaintiffs must establish 
by positive evidence that It was owing to the defective state of the 
wagon that injury was caused to them. By merely proving that when 
tbe wagon reached its destination it was found in a defective state they 
did not discharge the onus which lay heavily upon them to prove mis 
cosdurt by the servints of the Railway Company. The plaintiffs should 
prove not only that the wagon was found defective at tho arrival statlon 
but also that it way on account qf the misconduct of the servants of the 
Railway Company that it was or become defe pr In other words, they 
should prove that the goods were negllgenjly or wilfully loaded in a 
defective wagon at the starting station or it was by their. mjscosduct 
allowed to become leaky. ; 

The word ‘misconduct? as used fa the risk note, form B (as amended) Is 
wide enough to Include wrongful commission, and omission, intentjonal 
ot unintentiosal—any act which it wrongfully did or which it wrongfully 
neglected to do, or, to put it In another way, did what it ahould not have 
done aad did aot do what it should avo done. 

” The word *misoonduct! denotes any unbusinem-like conduct and includes 

* negílgence or want of proper care which & bailes is to take under soc- 
tion 153 of the Contract Act. The lomenity which the risk note, form B, 

+ brings to the Railway Company is by shifting the burden of proof. In 
the cese of goods damaged in the posseasion of the Railway Company: 
covered by risk note, form B, the owner of the goods is to prove that the 


. injury to the goods was cawod by the misconduct of the Railway, 


. Company, ` " f . 
Section 114 of the Evidence Act does not’ @ so far as to enable the 


Court. to presume that the present’ state of thlogy existed in. the past: - 
.^ t “ 95.7 


‘ ‘ e. 
. .. . i 


Less of goods during transii— Defection wagon Indian Railways | 
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without any proof fro n the party who is required to satisfy the Court on. 


the point. 

When there is n» evidence in support of a finding of fact, the High Court 
in second appeal can interfere with it ; 

A Judge is ontitled to draw inferences from facts proved before bim, the 
Inferences must bo such as can legl-imately ba drawn from the facts. If 
the facts are such that no reasonable man can draw a particular [nfereoce 
from them, or if the particular inference is such asto be equally consis 
tent with oon-liability and with lizbility, thea the party who rellea on the 
Inference to discharge the onus of proof of establishing liability fails, 

The railway administration is not concerned with the ownership of the 
goods ; the authority to enter iato contract with It is fapicit in the 
delivery of goods. The person therefore who delivers the goods is com- 
petent to sign the risk notes and his act binds the owner, 

Ths plaintiffs could not retain to himself the advantage of the reduced rate 
and repudiate the consideratlon for it, the risk notes executed by the 
person who delivered the goods to the Railway Company as being 
unauthorised. 

Where the risk notes wore signed by the a who delivered ithe goods 
with the addition of the words ‘for M. S." 

Held, that this did not In any way take away nds effect of the execution of 
the document by the person deliveriog the goods, 

The risk notes, forwarding order and the railway receipt need not bear the 
same date ; if it is established they refer to the particular consignment in 
queation, the Railway Company is protected. 


The lowor appellate Couct should not refase to consider a question of law 
based on admitted facts, though’ not raised ia trial Court. The Bengal 
Nagpur Railway Company v. Moolji Sicka & Co. A 

, suit for —Policy of insutasce, how far effective—Parcel refused by 

addressoc — Box Office giving notice of the damaged condition of the 
paroel —Inspection by Insurance Company ; see Suit for damages m 
Decision as to man's will ia the testamentary judsdiction of the Court is 
finding ts rem ; see Jurisdiction ids = ses E 


Decree, consent, lf can be exscuted—Fulfilment of condition Imposed on 





judgment-debtor—]udgment-debtor, ready and willing to folülthecon- `` 
ditlon ; see Consant decree, execution of - - ru; 


—— ——, effective, for ront, whoa can bs passed against transferee ofa 
tenure ; see Limitation .. on m" "e one 
— —, execatfifa of—Application to set aside ex parte decree under O. 9, 
R. 13—Appiication dismiseed—Appeal dismissed—Application for exo- 
cation of decree within 3 years from the date refusing in appeal to set 
aside ex parte decroe, if barred ; ses Limltatign ... A E 
— A, exocution  of—Prelimiaary decree for amount poe than 
Rz. fooo—Suit on mortgage forfiale—Claim lald at less than Rs. sodo— 


Pllist claiming interest 2enden/s (its and costa j ses Appeal, If lloa ` iu |e 
. 9 vt . 


Paat. 


. 994 
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. 
t 


Decree, form of—Decres of Civil Cocrt in asuit for declaration of title— 
Estates Partition Act ; ses Salt, maintainability of is EE 
—— — based on award-—o valid sü2missoa to arbitration j see Appeal =. 
— — , based on award-—Valid sabmisslon to arbitration ; sse Appeal 
"RO, for arrears of rant which incinde intsrest not dus, and not recover- 
able, as rent, if a proper reat docree, which can bo executed by a sale of 
the tenure under Chap. XIV of the Bengal Teauancy Act; see Limita- 
. tion jí M E PM MEE Ee 
Deed, ceusiructiss of —Bargain nei intended by either party. 

A deed mast be construed and given effect to as it stands, even if the result 
be that the document is found to sehr a bargain intended by neither 
of the parties to it 

Observations of Lord Watson in Stewart v. Kennedy, relied on. Srimati 
Sunitibala Dobi v. Manindra Chandra Roy Chowdhury is 

—]P—3 construction of —Usufructuary mortgage—Deed under which further 

sum borrowed —Charge upon immovable property ; see Construction of 

Dofamation—Decumtni, consiruciioa of—Atiach on the character of a per- 
—'5 Recessive publication ' —Previleged .eccasisen — Malice. 

An article &ppoarod in the issus of eth Angust, 19% of ‘Tho Englishman’ 
newspaper after an interview of ics reporter with the Coasul-General of 


Itay, the plaintiff. As the plaintiff thought that the opinions had boon- 


imputed to him which he didnot express, be immediately took exception 
thereto by his letter of that date. The letter ended with a request for 
publication, Oa the same day the Editor wrote +back to say 1 ** I regret 
the mlsundemtanding that seems to have arisen on your part. I have 
very closely cross-examined my reporter whom I have in the past found 
extremely reliable and he states riost emphatically that your first words 
were * Italy isa poor country and cannot compete with Lancashire, * 
I regret I do not see my way to publishing your letter the concluding 
paragraph of which makes a serious and, in my opinion, unsupported 
attack on the reporter of * The Eaglishman." On receipt of this reply, 
the ‘plaintiff went to-his solicitor, who addressed to the Editor of ** The 
Eaglishman " their letter of the 6th Angest, That lottor after reforring 
to the letter of the sth refusing to publish the plaintiff's letter of the 
game date, wont on: ** Onr clieat denies that auy of the statements in 
tho three paragraphs referred to cre made by him and he calls on you to 
Insart an apology la to-morrow’s Imus of your paper informing the public 
* that the sald three paragraphs are totally incorrect and that our client did 
not make any of the statements therein referred to. Unless an spology 
* on thosa [Ines to the satisfaction of our client is published by you In to- 
morrow’s Issue of yout paper, our client will talo such proceedings as 
he may be advised. " This letter vas published in the issue of 7th August 
» and the papor added tho note,” which was really settled by the Board of 
‘Directors of ‘The Eoglishman : ° We publish the above letter in order 


that the pabli& may leara,that tha Consul-Genecal for Itlay denies the $ 


acogracy of the statements attdbuted to hlm in ‘The Englishman’ of 


' 435 


x ; 
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Augyst, 5 : as, howevor, we have no reason to doubt the veracity of our 
reporter whom wo have always fouad extremoly accurate and reliable we 
are unable to tender the apology asked for. ? ı 

Held, that the article published on the sth Apt, 1939, mee the 
interview, was not libellous of the plaintiff. : 

That the statemoat in the note published on the 7th August was not defae 
matory as on a construction of the note it was not capable of being read 
to moan an attack upon the character of the plaintiff. It was a defence of 
the character of the reporter, 

If the statement In the note be considered *iefamatory, the occasion was 
privilegod, as when tbe Editor got the formal notice from the solicitors 
that a libel action was In progress, it was his duty to Immediately bring 
to the notico of the readers the solicitors” lettors containing the fact of the 
plaintiff's denial, Ths nowspapar was woll within its rights to putin a 
reasonable defence of its reporter. 

That in this case thero was no intornal evidence of tiie eal there was 
complete absence of any reasonable evidence of malice upon external 
evidence. 

That it did not become evkdence of malos by referring. to the fact as 
© manoeuvring every position with a view to litigation, * 

Per.C. C. Ghese, 9. v—That as it was intended by the plaintif that the 
Mar should be published in “The Englishman, " no questiog of 

** excesivo publication” could arise. 

That the letter taken asa whole indicates that the plaintiff was, » notwithe 
standing the Editor's letter to him, questioning the veracity of the 
reporter. 

That the note attached to tha letter of solicitors did aot mean anything . 
more or less than this that, as the plaintiff bad demanded an opportunity 
to place before the public his vergion of the matter, that opportunity was 
being affordgyi to him and that at the same time the Editor was of the 
opinion that the reporter whom he bad employed for the purpose of 
interdewlug the plaintiff was a reporter on whose word and on whose 

"account of the isterviow rellanoe could be placed. The Ragiishman = — 
Ltd. « The Hos ble Antonio Aaivabene .. a om 345 

*^ Demise of a temporary or life interest —Restealot on allexatlon ; see Aliena- i 
tion, restraint oa - - t os 165 

Dependent, if can raise additions] reason based on E after remand 5 see 

Ejectment — Dd + ^ m om . 597 
Dependant conditional revocation —Charltable bequests—-Second will revokes 

ing the p will offends agafast Sec. 118, Indian Spccomsion Act- x 

Originating summons ; asa Jurisdiction cae on h 475 

f, Devise ofimmovable property by Hindu husband to wifa — Absence of express 

power of allenation — Use of the word ‘Warls’—Foll right of ownership. 

E ednferred z ses Hiada Law , em - ~ 7 466 
Diluviatod Iand— Continuance of Qener' niin: *5 

Morf submergence 8 the land does not gen dis put an end to the 


e 
* 
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owner's possession. Rampati Chatterjoe v, Reman! Mohan Sen... 
Discretiog given under section 476 Criminal Procedure Code, interference 


with ; see Sanction to prosecute © ww. ES «x m 
Documents, construction of—Fundamental rules—-Engiish and Indian ; see 
* Constractlon ... - - - oes B 
Document, construction of—No mention of svoharrart - Intention to create 
i permanent metirreri loaso ; ses Permanent lease as = 
Documenté, official translations cf —Practics of Privy Council ; see Con- 
straction s m - nee 


Document meaning one contingency, if excludes an'y right subsequently con- 

ferred by Jaw ; ser Permanent laaso as ʻi "- 
Dying declaration -—N :eomity of recording, when arses ; see Grievous hurt m 
Bditor, duty of, on gatting a formal notice thata libel action was in pro- 


gross ; see Dofamation — ... to ven 
mm Of a newspaper, If can put In a reasonable liens of ite m 1 fe 
Defamatioh .. m "e owe 


Ejectmout—Enkanciment of ranr based on agreement under section 46 of 
the Beng3Á Temancy Act (Vill ef 1885)—Bangal: Tenancy Act, Sec. 20, 
Sub section (14), if has reirospection cffect—Statuis, construction of. 


No statute shall be construed so as to have a retcospectiva operation, unless 
its language is such as plainly to require such a construction. A statute 
is not to be constraed so as to havo a grorter retrospective operation than 
Ita language readers necessary. 


A sait was brought in 1992 for enhancement of rent based on an agreement 
served under section 46 of the Bengal Tenancy Act on .the defendant on 
the sgth December, 1930, and for eJectment on the ground of refusal to 
pay tbe cahascod rent. Tho tenincy originated in 1896 or 1897. Tha 
area in which the land was situated was not declared to be a village until 
February 1912. The tenant held the land continuously for about 16 yours 
before 1912 and for 10 yoars after 1912. At the dato when thf scit was 
instituted, sub section (1A) cf section 30, Bengal Tenaooy Act had not 
bosa introduced. This sub-section was incorporated by Act I of 1935 1 

Held, that the suit was governed by the Jaw as it stood on tho date and as 
explalued in the case of Famabali v. The Fort Canning and Land 
Improvement Company Lid , and consequently tho defendants were nom 
occupancy ralyats at the dat» of tho snit. 


That the defendants wore within thoir rights to raise an additional objec- 
tion and new reason based on sub-section (1A) of section go Bengal 
Tenancy Act after remand. Kanak Kanti Roy v. Kripa Nath’ Oain.. 

: | Mori gugee in fostession — Ten&nis settled by tha merigagoe— Sert- 
gage deed not taking away morigages's right te establish tenant— 
Redemption of morigage—Tenants, if liable to be evicted as trespassers. 

A mortgagee 1a possession. fora limited period is mot eatitled to create an. 
interest which was to continue after the taymination of his period pf 
potsession, * e 
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Ejectment — (Cena. ) 


X 


But where ‘the mortgage deed did not stand in the way of tenants being 
settled on the mortgaged land by the mortgagee the tonants so settled 
cannot be evicted as more trespassers on the redemption of the mortgage. 
Rajendra Nath Chandra « Ding Prodban .. - 

Lease—Kabuliyat, construction of— Mnharrari lease—Fixity p 

reni—Lease, if Permanent —Tha terms ‘Sarkar and 'usosralt? in 

different portions of tke Kabuliyat, significance of—Term of re-entry— 

Cousnant running with the land—Ceniract as to re-entry, if repugnant 

ip the lease—Necessily for Khas possession. 





The material portions of a Xabullyat executed by one Panjab La Lal Babu in 


- favour of Maharaja Mahatab Chand Bahadur of Burdwan ran as follows : 
I havo remaised in possession by taking leaso In the benami of 
Sreenath Sen aud paylog Rs, 4-8 annas as the annual rent; now giving 
increase of 8 annas per yeer ou the said rent, that Is, at tho jama of 
Rs. 5 per year, and in consideration of Rs. 5 and on condition that if 

_ the Serkar requiras it, I shall give up tho building and trees which I ar 
my own expense may make (or grow), on taking the proper value at the 
market prico at the time... sasssa csoma cess On the above conditions 
Tapplied for a Mukarari leaseand my prayer being granted, I being 
present, dgn the Malsrari Ssharbwnud on the 30th Jalstha and deposit 
the consideration money of Rs. $.. eee me seose Et case of there 
being any necessity for kxsesrali to resume posenssion of the land demised, 
I shall relinquish it, on getting the market price of building and trees... 
and ] shall get back the consideration money without any interest ” 1 


Held, that upon the true construction of the terms of the Kabullyat the 


lesse was not a permanent one but was a lease on a fixed ront, witha 
- covenant for re-entry by the lessor, in case of there belog any necessity 
for the lessor to resume possession of the property demised, That the 
intention of the parties. had been clearly expressed in the Kabullyat, the 


tecms of which ware unambiguous,” that the acts of partias could not be | 


invoked in aid $£ the trae construction of the document, that the word 
*mokurari' used twice in the Kabullyat which was accepted by the lossor, 


on payment of Rs. s only as consideration or Selami indicated that there ` 


was to be a fixity, so far as the rent settled was concerned, that parma» 


nancy in the tenure was not intended by the partkea to the contract. 


that the covenant relating to resumption of possession of the property 


demised, for the requirement of the lessor, meant the requirement of the- 


Burdwan Raj at two differeat places by two different expressions, 
et Sarkar us and «€ Huzoorall n: 


‘ , *. : , 
Held, further, that the contract as to re-entry was binding, as between the 


loseor and lessee and their successors in interest 3 that it was a covenant 
running with the land contalood in a lease which was wo its very tnception 
precarious Ín Its nature, that this contract was ndt repugnant to the lease, 
that ‘the plaintif was entitled to £ khas possemion, the necdesity for 
which fad been made out. ee, Chand Mahatab ¢. Muhame 
mad Yasin vue ES " ons jè 


PAGE. 
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Ejectment, suit ftn — Sui by porion kaving o title Plaintiff te preve bis 
tile—Plaint, emridment o/— Pleadings. 

In a saft for ejettoreat by A sgilnst B and C, the plaint stated ‘Ioasmoch 
as i ogy bo coatéaded thatthe defendant C had or has some Interest in 

», the mid pieinises (which contention — the defendant does not admit), the — 
plslatitt kar boni advised’ for the mko of, greater safety to make bera 
party defendant to this suit ” ; than it weat oo to say 1 “ C has, however, 

' mo objection to'a decree lor ejectment being passed ia favour of the plain- 
tiff agalost B in rowpect of the said premises and the plaintiff does not, 
therefore, claim any relief against ber in this sult " ; d 

Held, that the last portion should Exvo'been struck 5d from the plaint, It 
was for C by hec wriften statement to sey whether she would obfect or not 
object to A's claim and whether she objected or not A bad to show title 
In himself In order to succeed, 

Questions of title should be tried on proper pleadings. ! 

Ina very different kind of cass—not *a& caso where man bas a hopelessly 
bad suit and wants to substitute another person's sult upon s differewt » 
title but ia another kind of case—it may be right to let in a now plaintiff 
In oxder that tho substance of the plafatif’s claim may really be decided . 
but gren thea it would be only right to take care to make Ít clear that the 
new plaintif should have no greater tight than he would have had 
If he had brought the suit. himself at that time and to provide for the 
defendant's costs making that plaintiff who had no just claim answerable” 

- for the defendant's costr. John Bolsogomott v. Manmatha Nath 
Mallick - va ec 7887 

English authorities, when needed ; ene Alienation, eren on m T" 165 
Bahancemoat of rent—Lease mentloning ode contingency— Landlord, if 7 
can claim enhancement upon any other ground ip the exetcise of acy "i 

right conferred on him by law after the contract ; see Permanent lease... ` 583 
—— oem Of rent, suit for, based on agreement uader sectlon 46 of the 

Bengal Tenascy Act, Sf governed by section so, sub-section (&AÀ)— 

Tenancy originated is 1896 — Area declared to ba village da 1912— 

Tenant held the land continwously for about 16 years before 19:3. and for 

10 years after 1913—Àt the time of {institution of amit, section 20, sub- ` 


~ 


section (1A) was not introduced ) see Ejectmont ... ins " 597 
Estates Partition Act, Sec. 57, order passed under, If can be questioned in 

a Civil Court ; ste Suit, maintainability of d we 39 
— — — —, Seca. 7, scope of ; sre Sult, malntalnability of ^u 247 


M — , Sec, 119 — Sult for declaration of title to the share 
claimod, if barred —Objectlon under section sz of tho Estates Partion — 
Act disallowed and ordor passed. under section 57 ) see Sult, maintain. 





ablityof ws, "T ^ x 347 
———, Sec. 119, object of Jurisdiction of Ciril Court, e 

when excluded see Suit, mafntaichbillty of sa $e 2070 NM 

— — nt —À — oy u poheme of; see Suit, maintalnabllite of ^^ wie . 247 


Hgtoppel—Guazrdian, who entered into agreoment avi subm tted to a:bitra- 
thon, If can subsequently toro round after the making X ina and 
a "i zs il 
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Estoppel—(Costd.). 
decroe thereon and object on the ground that no leave under O, 33, R. A 


of the Code of Civil Procedure was taken j ses Appeal “ane ose 
-——— Venden not to set up his own wrong ~Vendor’s uon of 
Vendeo ; see. Carrier "m € ti T 





Mortgagoo objecting to the application under section 144 Civil Pro- 
cedure Code by the mortgagor before the passing of fiaal decreo— Appli- 
cation for profits enjoyed by mortgagee under hls possession given to him 
by Court in execution of mortgage docree — Mortgage decree under 
which the mortgageo took posscesion, get aside on a sult by mortgagor on 
the gronud of fraud 3 ses Restitution "m 

Hvldonce Act, Sec, 35—Excise Officer, not a police offcor pire “Admissibility 

, Sec, I14— Presumptlon —Present state of things existing in 





the past ; see Damages... te one PEE 


Evidence of castom 14 one branch of; a family, if Wen of like custom ia 

another branch of the same family ; see Castom, proof of — ... sie 

'* Hxcessivo publication "—intention ; see Defamation a 

Execution Court, if to investigate into an approximate value of the property 
to be sold ; søt Valuation " c d 


———-— of decree, application for, within s years from the “date of tho : 


decision of appeal refusing toset aside ex parte decree, but more than 
4 years from the date of the decree, If barred—Limitatlon Act, Sch. I. 


Art. 182 Cl (2) ; see Limitation =. AI m ES 
Executive office:’s right to reduce. assessment Owner oc occupier baving no 
right to require valuation ; ses Revaluation tee m 


Executor—Ashibition. of bad. temper—Foslish deqos dana Due: 
refusing io discharge Recefwer—Judgment—Letters Patent. 

A mere exhibition of bad temper and levelling foolish charges agalost a 
person who was appointed exeoutor should not be allowed to prevent the 
testator's nomiseo from becoming the executor in the ordinary way. 

There ia & right of appeal! under “the Letters Patent from an order refusing 
to discharge a Receiver appointed In a sult for partition brought ou the 
basis of intestacy alter the grant of probate appointing the appellant 
executor, Such am order is a judgment under, the Letters Patent. 
Baidyanath Sela v. Rajendra Nath Sein. .. T 

Ex parto decree set asido without conforming to the conditions laid down In 
O. IX R. 135 Civil Procedure Code—Section 151 Civil Procedure Code, 


if can be Invoked ; see Revition ^... is ies a 
Pact, thoories of, not supported by ovkdence, if to be placed before tho Jury i 
see MÜlicection in © ase e ee oon 


Failure to spply as proprietor for the separate of the estate under Rogula- ' 
don Vlil of 1793 within the timo limitod by section 14 of Regulation I 


A ‘of 1804, effect of y sre Burden of proof | E" - 
—-9 —— to explain the principle to be followed In dealing with circumstantial * 
evidence, if amounts to miiirectlon:; see Mlsdirectione * ... ses 


Féos received from cart stands” if can be assessed to Income tax 5 see Income - 


e ~? ace on rv) we tg an 


e . 
. .. 
+ . 


Paar, 


Cad 


298 
365 


505 


100 
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Fees recelved from land used for .storing purchases of crops f palli), if can be 
soie] to Income tax ; see Income tax $e 
1 —— rocolved from the tying up of boats agalast the assessco's tand, if can be 


ameosted to Income tax j see Income tax " ^ 
in rem —Doclsloa as to man's will la. th testamentary Jurisdiction of 
the Court $ sre Jurisdiction m m PY den 
eg Findings, concurrent, of fact—Practice of Privy Council 5 m Partnership 
° * action om oon 6 " m we 


Firm, if liable on the Awadis toa holder la due course —-Partaer's, anthority 
to accept kusadis expressly cancelled —Kuowledge of cancellation ; see 


Mercaatile ficm m Pad P - m 
s From generation to gomeration ’ [n deed of gift, meaning of ~Herltable 
and alienablo ; see Hoda 7 aw ` m ves E 


* Gift of Immovable property by ndu husband “to his wife—No express power 
gf allenation conferred by deed of gift—Power of alienstios, when can be 


Inferred ; see Hindu Law "m "e PT T" 


—— of devise of Immovable property by Hindu husband to wife—Absesce of 
express power of alienation-—Use of the word '* Waris "—Full ipd of 
ownership conferred ; ses Hiadu Law S" ^» 

. Good bohavionr-—Criminal Precedure Code (Act V of 1598), Sec. 110— 
' Residence —' Witkin the local limits of his jurisdiction "— Hwrden of 
pres. 

It In not necessary that the person’ proceeded against under Section 110 
Criminal Procedure Code, neod bo resident within the local Hmits of 
Maugistrate!s Jurísdiction at the time when ho draws up the proceeding. 


A Magistrato acts Illegally ia instituting proceedings under Section IIo- 


Criminal Procedure Code against a person when he fs omtxide the local 
limits of his jurisdiction. 

It is lacumboet upon the person peocecded agalast indu Section 110 of the 
Code of Criminal Procedure to show that ho was not within the Jatiadic- 
tlon of the Magistrato at a time when the proceediog was dragn up, 
Somardi Biswas v. King-Emperor m ^i 

— — — Criminal Procedure Code (Aci y e) 2898), Secs, 110, 
Cts, (e), (f), 118—Proolons events —Vislence, tha insvitaMe outcome ef 
the doctrine of non vielence—Assectation net declared uniam/ni—4Action 
tevelving breack of perce —Security io be demanded. 

The appellants assoclated together In Satyagraha movament In connection 
with a dispute between Hindus and Mahomedans, The members of this 
movemeat defled the law and a number of tham ware sentenced to terms 
of imprisonment. Soma of the younger and most active members 
to be kaown as Satin Sen’s volunteers as they were enthusiastic 
of Satin Sen, They were by commos repate responsible for a number 
of cases [n which Mahomedans wero assaulted and alep those who were P 
apposed to the Satyagrahe movenfent, On the aoth March, 1928, proceed. 
ings uader sectioh 110 Criminal Procedure Code were drawn up against 
Satin Sen and & number of these volunteers. Da tho 7th Jay, 1938, a * 
compromise of tho dispute about proceszion pasting mosques with music 

m LJ 


L] 
. dd . 
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Good behaviour —(Cenid h z 


was arranged between the Satyagrahis and Mahomodan leaders where- 


upon proceedings under section 110 Criminal Procedure Code and certain 
© other cases were witkdiawn, Subsequently proceedings were drawn 


against the accnsed under Section 110 Cis, (e) and (f) of tho Criminal ` 


Procedure Code on the ground that they habitually commit or abst tha 
commission of offences involving & breach of the peace and are of so 
* desporto and dangerous a character as to render. thelr being at large 
‘ without securily hazardous to the community. It was found that Satin 
though his crood was non-violent, encouraged rather than discouragod the 
- volunteers Ín conduct Involving a broach ôf the peace : 
Hald, that as it was shown that by the methods Satin adopted he habitually 
abetted offences involving & breach of the peace, he should give security. 
1f the accused Satin woro aware that violence was the Inevitable outcome 
of the doctrine of moo- violence he preached, he must be regarded as an 
' abetter of such breaches of the peace as he instigated them by his pro- 
pagesda against the forces of law and order. 
When the astoclation was not declared unlawful, though some of its 
activities involved br ch of the peace, it did not follow that all of them 
did so." 


Security should not be de — nded lrom persons who were volunteers prior 
to 7th July, 1928, and might even be so still, if lt was not shown that - 


they tóok active part Ín any undesirable conduct since the settlement of 
the dispute regarding procession passing mosques. Dore 
The amount of security to be of good behaviour to be demanded should aot 
be more than the accused might reasonably be Sapete to furnish. 


Satiadra Nath Sen ». Emperor ... ER Se 
Goods, conversion of—Intentioa of ballee or canted dealing with goods 
ontrusted (o him ; see Cartier - T. "T 


Goversor-General’s proclamation ef March, 1858— Confltcation of proprie: 
tary ald under-proprietary rights in the soil o£. Oudh—Regrant, cffoct 
of 5 see. Under proprietary rights ws . m 
Drlevous hurt —2Dyíng declaereilen—Necessity of dg d aria 
Penal Code (Act XLV ef 1860), Section P INRA cones 
-quences of act. 
The necessity of recording a dying declaration arises only won the ope 
of life of the mah aro given up. 
The following directions of the learned Sessions Judge to the - in com 


nection with the emee, under section 335, ludi&n Penal Code, are ade- 


quate and quficlent: “ Both bones of the leg wero broken. If the 
prosecution tory ls true that Parma was struck with lathes until bis beg 
was'broked, there'csrnot be any doubt that the persons who so struck him 
withdathles intended to break his leg or knew that they wero likely to 
beak his log. They will therefore be guilty &f the offeace of volustary 
gilevows hurt under section 335, Indian Penal Code." ,Tfe learned 
]udgf explairod to the Jury 34 of the Indian Penal Code and after 
expla [niig thé section to them proceeded tọ cbeorve-as follows: “ This 
. 


s ^ 
a . °. f 
e 


Paar, 


405 


355 


123 


Vor, LIL] -INDEX OF CASES 


Grievous hu rt—(Coxtd.), 
sectlon (44) therefore applies whon more than ono person co-operate with 
each other in beingtog about an effect, Intended by each of them. In the 
present cass, Upendra and liaripada have been charged with... ... 
“thus co-operating to cause the death of Purna Ta. Ifyou think they 
co Opbxated not to commit an offence andor section 304, but to commit a 
lesser offence, e. E., ono under section 325 or under seotion 333, you will 
say so. A sano adult may be presmmed to Intend the natural probable 
inevitable consequences of his deed.” Upesdra Nath Ta ». King- 


Emperor -. - T Em 
Gronnd rent for permanent ined at kats aad bavars, i£ can be assessed to 
income tax j ses T@come tax -- m i 
— — rent from land oed as rick 6làs, I can bo amomed to Income tax ; 
see Income tax vu - ow 
—*. —— rent from land used as potteries, "A ca be gioi to Income tax — 
Income Tax Act, Sec, s (1) 3 sev Income tax m i. See 
Holrs of an ancestor, who renounced his original religion, position of— Inher- 
tance ; see Renounclag religion, efféct of ay we 


High Cotrrt, in second appeal, when can interfere with finding of fact; se 


Damages ves - - om 


Hiada Law,—Git sf Tanini ni by husband io wi/e— Words Con- 
ferring abselyie ewnerthip ajen wife—Dened’s power of aliens 
tien—"* brem generation io generation”, meaning of. 

` [n the case of a gift of Immovoable property by a Hindu husband to his 
wifo although the donor doés not confer upon the doree expresa power 

of allenation such power may nevertheless be deduced from the terme 

of the gift ifthe words used are sufficient to confer upon her absoluto 
ownership, unless the circtmstances or the context show that such 
absolute ownership was not intended. No particolar words are neces- 
sary for this purpose, and i, reading the document asa whole, the 
conclusion Is Inevitable that It confers the estate out aod ont with no 
reservation, the right of allewation will be Included just as much as any 

of the other Incidents of ownership, and justas much whero the gift 

ls to a femalo as where it is to a male. ` ; 
Held, on the comstrection of the particular deed of gift In sult, that it con- 
ferred upon the wife an absolute estate In the property, and she had 

therefore the power to allocate it. 

The words “from generation’ to generation (maslan bad wasian), ln & 
deed of gift, have now acquired ‘almost a technical messing, and 

, ordinarily convey an heritable and alienable estate, Jagmohaf Siagh 
v. Pandit Sri Nath .. pee a - 
Gift or devisi imucesable property by hüsbend to wife— 
Absence of express power of alicnation—Use of the word “ maris? (heirs 





"so Full rights of ownership cenferred, and not am estate fer life merely— ‘ 


, Constraction of Will—Consideration af preadeus decisions, ` . 


In construing a Will, the Intention of the tesfator mast be gathered frome * 
the tegns of the Will then before the Cogrt, reading «it as a whole,’ 


» . .. fe . 
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1335 
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135 


638 THE CALCUTTA LAW JOURNAL, [Vor LII, 


. AGE. 
Hindu Law—(Cenid.). TA 
and not much assistance is derived from previous decisions on the conse — ^ 
tructlon of other Wills, where the language was different from that of tha 
Will under consideration. 
There is no rule of Hindu Law that Io the caso of immoroable property 2 
given or devised by a husband to his wife, the wife has no powerto , ^' 
: alienate unless the power of alienation is conferred upon her In express 
terms, If words are used conferring absol ute Ownership upon the wife 
she enjoys the rights of ownership without thelr being conferred by 
express and additional terms, unless the circumstances or the context aro 
suficient to show that such absolute ownership was not intended. 
A Hindu testator by his will gave the roatdus of his property, to his two 
widows and his son's widow, in the following terms:—'' The three 
persons aro the helrs (warts) to whatevor is left from the property ” : 
Held, that on its trus construction, and on consideration of all tho terms of ‘ 
the will, the istention of the testator was to confer upon each of hls two 
widows and his widowed daughtor-In-law full proprietary rights In a one- 
third share of the residue of his estate, and that there was nothing In 
the circumstances or in the context to Indicate that it was the intention of 
the testator to limit the estate of any of the three devisees to a life estate 
orto a limited estate similar toa ‘widow's esteto” under the law of 


inheritance. Pandit Shalig Ram s. Bawa Charanjit Lal ss 466 
—— Surrender by widow in favour of daughter? sons, the daughters 
noi consenting or acquiescint. 


The principle applicable to the power of surrender by a Hindu widow is 
well settled. She cao renounce in favour of the nearest reversioner if 
tharo be only one, or of all the reversioners nearest in degree If more 
than one at the moment. That is tosay, she can, so to speak, by 
volustary act operate her own death. In other words, she cin accelorate 
the estate of the heir by conveying absolutely and destroying her life 
estate. . 

A Hindu widow executed four desde by which she purported to dispose of 
the whole of her deceased husband's property In favour of ber daughters’ 
sons, the daughters being then alive. 

Held, that tho transactlon did not amount to a valid surrender under the 
Hindu law, as the widow did not renounce her interest in favour of tho 
nearest reversioners, who were hertwo daughters and who took no 
Interest in the properties ander the sald deeds. 

Quare, whether the surrender by the widow would have boon valid if the 
daughters haddg fact consented to and acquiesced In the transaction , 

carried ont by the aforesaid deeds, Narayanaswami Ayyar ». Rama 


. 





Ayyar m m m T vee 443 
"Hindu widow's power of surtender—Principle applicable 3 see Hindu Law .. 443 
widpw, salt by, forperiloo and possession -Limitation ; sse „Hindu .t 

will - m soe 450 


* Hinda wli]- Construction aj — Daty of HN to give "v te lesater' intin- 
tion as aad in thee Witl— Indian Linliqtion Act (IX of 1908), 


E 
e. : . » 


Vor. LIL] i ibix OF CASES, 


Hinds will—(Costd.). i E 
Seh, J, articles 120, 133, 147—* When the right to sut. accrues aw Suit 
y Hindu widen jor partition and pessestion—Limitation applicable.” «i 

In coartrulng the will of a Hinde testator, while it Is no doubt legitimate 
to tike {nto consideration what are kaowa to be the ordisary motives and 

"wishes of a Hindu with respec: to th» devolution of his property, the 
primary daty of a Court of construction isto give to the words of the ' 
will thelr plain and natural meaning, In other words, eves in the case 
of a Hindu will, where the language is specific and usambiguous, the 
Court must constras the words as they find them and give offect to ma 
Tateatlon of the testator as expressed in the will Itself. 

Undsr article I20 of the Indian Limitation Act, 1908, the terminus a guè 
Is, “f when the right to sue aczrues " j and thero can bono ''rightto ^ 
sut " antil there is an accrual of tho right asserted Inthe suit asd tts 

e — lafringement orat least & clsar and unequivocal threat to infringe that 

right by the defendant agalnst whom tho suit Is instituted. : 

A Hindu widow, who uader ths terms of her deceased busband’s will, 
became entitled absolutely toa molety of bis property on the death of 
her son In 19:18, Drought thisselt fa 1937 for partition and possession 
against the son’s widow: | 

Held, (1) That if Art. 123 or 127 of the Limitation Act (12 years’ limita- 
tion) was applicable, the salt was clearly within time, 

(2) That even if article 120 (six years! limitation) applied as regards the 
claim to the moveable propert'es, the suit was withla time, inasmuch as 
though the plaintiff's right to the property arose on the death of her son, 
there was (on the fiadlag of fact of the Court below) no infringement of, 
or any clear and ansquivocal threat to, hsr rights till within six years 


before sult. Musammat Bolo v. Musammat Koklan ~. 7A 
Hundi teken In renewal—Sabstitadon conditional on the substitnted Axundi 
- baling accepted by the Crawes 3 sve Mercantile firm m 


Itlegality—Crimin i Procedure Code (Act V of 1898), Section ni Eepedi- 
eni in the interests of justice’ —Fingiug net recorded —Illegality. 

Ia connection with a proceeding under section 145 of the Code of Crimical 
Procedure tho .Magistrate pasesd the following order: '‘ Considered. : 
Canso shown and heard pleaders, Thereis material for prosecution of (1) 
Baroda Kinktr Ghose under sections 465, 467 and 193 Indian Ponal 
Code ; (a) Surendra Kristo Datta under sections 467, 114 and 193 Indian 
Penal Codo 3 (3) Satis Chancra Manlik under sections 467-114, 471, 193 

* — and 195 Indias Penal Code, Draw up formal complaint against them 
for thelr prosecution and trial for the above noted offences.” No finding 
. was recorded as required by section 476 Criminal Procedure Code and 
there was nothing to shew that the Magistrate directed his mind to the 
question as to whether any sach order as be made was expedient in ue 
. interests of jutlice. $ 

Held, that the Maglstrate'a orcer was not in ı conformity with the vieta 
of section 476 Criminal Procedure Cod% Satis Chandra Maik v. 
The PEERY ons T "m " Sat 
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IMegal partuorship—Jadizn Compsnies Act (VIL of 1913), section 4— 
Unregistered firms carrying on business and consisting of mere than 
20 persens—Iognl parinership, 

Where the total number of persons constituting four unregistered) firmes, 
carrylag on business, consisted of 23 persons, sucha partnership would 
be legal having regard to the provisions of section 4, sub-section (1) of 
the Indian Companies Act, 1913. Tho firm of Sonaji Kapurchand v. 


The firm of Pasnaji Devichand ... n ME " 
Income, what sources of, from permanently settled estates, aro assessable to 
Income tax ; seg Income tax sis - c "T 


—— 7 derived from land in permanently settled bass; if liable to assess- 
ment to incom» tax—Income Tax Act, Secs. 6 (vi); 12 ; sre Income 
tax E e é X T - 

—— — dedved from property held under trust not wholly for religious or 
charitable purposes, if assessable to Income tax 3 sre Income tax ass 

————— tax Is not a tax on gross receipts bat upon ''ircome, profits and 
gains ” ; see Incomo tax sa - 

Income tax—Zenindari income —Income fron land in HM tied 
estates—Iucome Tax Act (XI of 1933), Sees. 2 (1), 4 (1), (3), 6 (al), 
13— Permanent Seitlement Regulation (1 of 1793), Art, VI—'Otker 
seurces —Falber, Panyaha Nazir, Nazar for peine or succession, 
fees otc., tf agricultural income. 

Income derived from land in permanently settled estate is liable to assess- 
ment to Income tax under section 6 (vi) of the Income Tax Act read with 
sectlon 12, subject only to exceptions as provided by section 4.(1) and 
not exempted by virtwe of section 4 (3). Such assessment is in no way 
Incocslstest with the terms of Article VI of Regulation I of 1793 which 
contains no promise that a semimdar shall in respect of his Income 
derived ‘from his semindari be exempt from liability to any future 
general scheme of property taxatign, or that the income of semindari 
shall not be subjected with other incomes to any futuro geseral taxation, 

In section 6 of the Income Tax Act, 1922, the words ‘other sources’ "used 
In relation td tbe word '' property * meas sources other than tbe source 
which the word '* property " connotes In the Income Tax Act. 

Sources of income derived from permanently settled estates as were not 
taken Into consideration gt the time of fixing the Jama at the Permanent 
Settlement at that settlement are therefore assessable for income tax 
purposes. 

_ The income tax is upon *! income, ene and gue ^ Itis not a tax oa 
gross recel d 

Each of the (I) Jalkar or rents received from fisheries, (11) Ground 
rent from land used for potzeries, (IIT) Ground rent from land-used as 
brick folds, (IV) Fees recefved from the tying up of boats agaluat tho 


e asecgeeo’s land, (V) Foes recelved from land used for storing purchases of 


è crop (paili), (VI) Foes received from cart stands, (VIT) punyake Nasar 
or Nasar paid by tenants of agrifultural holdings at the begluning of 


the. Semindari yoar, (V|ITI) Naser for partitions presented to tbo 
. ° 7 g * a 


PAGE. 


335 


235 


4) 


235 


^ 


n Li f c ordus 


Income tax —(Contd.). tox 
seminder, dealing with questions of aucoesalon, settlement and partition, 
(1X) Ground rent for permanent shops at Hats and Basars agd (X) Stall 
fees prid by temporary (dally) sellers at Hats and Bassrs, ia not agricul 
tural inoome within the meaning of section 2 (1) of the Income Tax Act, 
*. 982. Hence they ere not exempt from assessment, 

In assessing a sesrixd&r to income taxin respect of the income derived 
from his semindari, his Income, profits and gains from that source should 
be computed after maklog proper allowance jn respect of the jams 
ameased and paid, Raja Probhat Chandra: Barua ». Kimg- 


Emperor  . s. - 
——— —— how assosted on the dat in ated of Income dusted 
from bts xeminday ; sre Income tax ... on 


Income Tax Act, Sec. 2 (0 —Agricaltural income —Fees isivad frora as 
stands ; we Income tax m - on 
en, Sea 8 (1) — Agricultural lacome—Fees recelved from land 
used for storing purchases of crops (palli) ; see Income tex... oa 
— p Sec. a (1) Agricultural income—Fees received from the 
tylng up of boats against tho eescaseo’s land ; see Income tex - 
3 Sec, a (0-- Agrienltural income—Ground rent for perma- 
nent EA at Hat, and Bagera p see Income tex | ass 
——— — , Sec. s (1)— Agricultural income—(Ground rent from land 
used as brick fields ; see Incoms tax - ds ic 
» Sec. a (1) — Agricultural Hemedan rent from land 
used as potterios ; sew Income tax i = - 
— , Sec, 2 (1)— ‘Agricultural income'—]Jeiknr ; see Income tax 
~~~ , Sec. 2 (3)—Agrizultural Incomo—Nerar for partitions pre- 
sented to the Zemindar, dealing with questions of succession, settlement 
and partition ; ses Income tax ES "ds - E 
——, Sec, 2 (1) Agricultural income—Pamyeka Nazar} see 
Income tax ‘its sis . FA 
en» Sec. 2 (1) Agricultural income— Stall fees paid by daily 
sellers at Hats and Bgoars 3 144 Income tax d ve 
e (XI af 1933), section 4, Sub-Sec. (3) (1)— Income derived 
from property held under, trust wholly for religious or charitable gure 
peses—Axemption from income tam, 
Where the Ihcome of the trust property vested in the appellant as tho head 




















—_ 


of a community called the A:ba-e-Malak, was applicable to purposes, - 


many of which were neither religious nor cbailtable, such income is not 
“income derived from prope:ty held under trust or other legal obligation 
wholly for religious or charitable purposes ? within the meaning of sec- 
* tion 4, Sab-Sec. (3! (1), Income Tax Act, 1932, so as to be exempt from 
' — ameeesment to income tax. „ Moulana Mobantinad Ibrahim Riza 
Malak v. The Commissioner of Income Tax, Nsgporo ` >e. 
~, Sec, 4, Sub-Sec* 3 d)--Income derived from property held $ . 
under trust nòt wholly for religious or charitable purposes ; ses Income. 


tax ea na em pi mm oer) am 
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v E Paar, 
Income Tax Act, Sec. 6 —'Other sources’, moaning of ; see Income tx c 235 
— ——, Secs. 6 (vi), 12—Income derived from land in permanently 

setiled estate, if Hable to assessment to income tax ; see Income tax os aas5 


Indian Carriage of Goods by Sen Act, applicabliity of j see Carrier — .. — .. 365 
Indian Companies Act, Sec, 4, Sub-Sec. (a)— Total number of persons | 
constituting four unregistered firms, carrying on busioess, consisted of -> ., 
33 persons ; ste Illegal partnership w a * 558 
—, Soca. 109, i Mc oneghtmtion of mortgage or 4 
chargo created by Company, effect of—Mortgego not absolutely .. 
avoided—Dlscretion of Court to impose terma and conditions when 
- enlarging timo for registration ; sse Priority ss sie se 26 
Indian Contract Act, Sec. 83— Ascertalnmdht of goods by subsequent 
- @ppropriation—-Contract and ahipping Instruction— General o 





— 


the goods, when passed to the buyer ; see Carrier 365 
Indian Forests Act, Sec. 59—'* Any person claiming to be Interested fo the , 

property so seixsd "—Seixure under section 53 of boats ; see Boat, com _ : 

fiscation of =... one - m" see ae 171 


Indian Railways Act, Sec. 73 (2) (2) —Misconduct—Díscovering of holes 
in the wagon containing the goods damaged— Wagon found to be defec- 








tive when it reached its destination Proof ; see Damages... B . a35 
—À —— , Ses. 77, notice under, if necessary —Claiming com s 
pensation for goods detained by railway authorities ; ses Damagos ies 360 
— — nn, Sec, 27, object of Weapon of defence—Depriving : 
customers of their just dues ; ss Damages M n 260 
Indian Succession Act, Sec. 138—‘absolutely’—Bequest eiiie life , 
. estate ; se Alonation, restraint on .. ate See ses 165 


——— ~; Secs. 925, 36i1— Execution of decree againt the 
administrator cf the estate of the deceased debtor by the creditor—Pro- 
perty specifically bequeathed to the Shebalts of an idol; sre Specific ` 


legacy - - 1 w T -— 16 
Indian Trusts Act, Sec. 88—Pleader, elf trustee for his cHent—Adrantago ; 
see Partition %. on - S sa m 493 
Inferences from facts proved, Judge when can draw ; see Damages " a35 
Inherent power—Court, if can order restitution—Case not coming within the 
terms of section 144 of the Code of Civil Procedure 3 see Restitution „a 505 
e —— ~ power - Extending period of limitation ; see Limitation PT 23 
interest, which is to continue after tho termination of the period of posses-. 
sion of mortgages, if can create ; ses'Ejectment Ni vee 143 
————~ at as percent per annum compound with yearly rests, if, by itpelf, è 
excesivo ; we Compound interest — ... v- m on 73 
— —— on amounf'doe to co-partner by e partner, whou payable; see Part- | 2 
: nership action - æ - on - $ 19 
$ 4-—— ——- ongnesne profits— Interest, reduction of ; see Mose profits . stt 173 
* — — ~aon mamo profits, if can be reduced by Court; see Mesne profits ..- - i73 
*L—  — $n overdrawings ; see Partnership action — .. SS is * 10 
.9 * 
e n ý 
° 


e 
Vou. LIL] , INDEX OF CASES. 


Irregallartty — Vow observance of the procedure laid down in O, 20, Rr. h a, 
3, Civil Procedure Code —Cioil Procedure Code (Act V af 1908), 

Sec, 99— Misabyrehension of primary Court's decision, 
., The Subordinate Judge in appeal wrote and signed the judgment of reversal 
, Àt home as he was Ill and did not attend Court, delivered it to his Bench 
Clerk for communication to the parties. The judgment was communicated 

to the pleaders of the parties : 

Held (jer Guka, F.) that, though tho merits had in no way been affected ' 
by reason of the irregularity in tha delivery of the Judgment, but as there 


à 


was no reference in the judgment ôf the lower appellate Court to the ` 


material points arising for consideration In the case and the judgment pro- 
ceeded on the entire misapprehension of the trial Court's decision, the 
Subordinate Judge had not applied his mind fully to the case before him, 
when the judgment was written out by him and as such it should be set 
aside and the caso was remanded for retrial on the merits. 

Per M. C. Gkose, Y i Held, LE officer pronounced Pe ie 
meat in the open Court. 

That section 99 cf the Code of Cirll Procedure was not applicable to the 
facts of the care as probably on account of illness he did not oc could not 
apply his Judicial mind properly to tbe merits of the case. 

fer Guha, F: Tho infringement of the procedure prescribed by the Code- 
of Civil Procedure in order 20, rules 1, 2 and 3 constitutes an irregu- 
larity. It affords no ground for reversal of the docreo based on the judg- 
ment in regard to which thera has boen any such irregularity, except on 
proof that tho jurisdiction of the Court on the merits of the case hare 
been affected thereby, . Moltendra Nath Pal v, Parmeswar Maity 

Jalkar, if agricultural income—Income Tax Act, Sec. 2 (I) ; see Income tax 

Joint family statcs, when put £o end to 3 ses -Partition ay 


Judge, duty of —Thoorles of fact not-supported by evidence, if to be placed 


before the ^ury ; see Misdirection — .. ny rn 
, when can draw Inferences from facts proved ; sse Damages wx 








traint on e am oo 
Jurisdiction —Cie/ Procedures “Cade (Act V ^f 1903), section pd Within 


the jurisdiction of diferent Courts”, if resiricied to Conris in British . 


Indla—Noe jurisdiction to order sale of merigaged property sitante in 
Native Staie— Indiun Limtiation Act ( 1X of 1908), Sch. 1, Article 151— 
- When no specific lime fixed for payment, limitation staris from demand 
and refusal— Bombay Regulation Ver 1837, section 155 for pala af 
. merigagid property, when competent. —— 

Section 17 of the Civil Procedure Code, 1908, being supplementary to the ' 
preceding section (16), the words ‘‘ & sult to -obtain reljef respecting, 
Immovabie property P i sectione:7 are wide enough: to cover: mortgage 
"inita for foreclosure, sula or redemption, E 

The provisions of th8 Civil Procadare Code are fjgsltion dating wth th. 
Jurisdiction akd-governing -tho procsdare of the Courtsin British Ind,” 


» When car have recourse to English authority ; see Alienation, rose- 


165 


and consejuently the words in'sectlog y situate withiA the jurisdi , 


i 2 
644 THE CALCUTTA LAW JOURNAL, 7 [Yor, LIL 


Jurisdiction —(Centd.). 
tion of different Courts’? limit the operation of the section to suits to 
obtain relief respecting immoveable property situate within the jurisdic- 
tion of different Courts in British Media. 

Accordingly, a British Indian Court bas no jurisdiction to try a suit for salo 
of mortgaged immoreable property situate in a Native State. 

Held, with reference to Article 133 of the Indian Limitation Act, 1908, 
which provides that a suit to enforce payment of money charged upon 
Immoveable property must be brought within 12 years from the time 
whoa the money sued for becomes due, that as no specific time was fixed 
for the payment of the debt in the mortgage in suit, the, money did oot 
become due and the canse of action did not arise until demand for the 
payment of the mortgage dobt was made by the mortgagee and it was 
refused by tbe mortgagor, and as there was no evidence of any such 
demand and refusal, the suit was vot barred by limitation, 

, Held, in a case governed by the provisions of the Bombay Regulation V of 

' 1827, that on the construction of the mortgage deeds in amt, tho mort- 
gages were not purely asufructuary mortgages, and the mortgagee was 
competent to bring a suit for sale of the mortgaged property under sub= 
section (3) of section 15. The terms of the sub-sectlon are general and 
wide and are not restricted to cases where the creditor (i. e, the mort- 
g& gee) bas been placed in possession and remains in possesmon, Nil» 
kantua Balwant Natu s. Shri Satchidanand Vidya Narasingh 
Bharati Swami Guru - - "T 

———— Civil. Procedure Cade (Act V ef 1908), section YiossVaut « 

subject-matior of fmit in Court of first insiance— Mesna frofís subsequent 
to date of sitit — Special leave te appeal gramied cx parto— Objection te 
competence af appeal raised at the hearing. 

1n computing, for purposes of section 110, Civil Procedure Code, 1903, the 
amount or value of the subject-matter of ‘the suit in the Conrt of first 
instance, messe profits accruing subsequent to tho institution of tbe suit 
cannot be taken into consideration 

Where special leave to appeal is granted by tho Board ex parte, that does 
not preclude the Board, when the true facts are brought before it from 
going Into the question of whether the appeal is competent or not, and 
accordingly it is open to tho respondent at the bearing, to object to the 
competence of the appeal. Mukhlal Singh v. Kishuni Singh is 

—— —— Originating summtus— Charitable bequests— Indiam Succession 
Act xg af 1925), Sec. r18—Dependast canditienal revecation— 
Finding in rem Question whether certain document to be admiiced te 
probate, 

The will of the testator executed on the 21at September, 1929 and who died 
oa the 29th November, 1929 leaving nieces hig surviving, was admitted to 
probate on the 23rd January, 1930. The will was deposited with the 
Regiitrar of Assurances in Calotte. Prior to this will, s*previous wii 
ha been executed on the sth March, 1928 and was deposited with tho 
Registrar of Assyrahces with a view D section 118 of the Indian Succes, 


PAGE, 
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Paor. 
Jurisdiction —(Contd.). 
sion Act—there belog certain substantial legacies to charity contained 
therein. at the time when tho probated will was deposited with the 
Registtar, the provious will was withdrawn from the cust dy of^ the 

"* Registrar and was destroyed by tho testator In the later will, there was . 
an express clause revoking all former testamentary instruments. On 
comparing the two wills it w uid bo fonno that some of the legacies other 
than legacies to chasity were different. As regards chariiablo legacies, 
certain of them had been reduced and certain of them unaltered, The 
nieces of the testator were the plaintifs in the originating summons. 
The plaintiffs made asa party the executor, namely, the oficia! Trustee, 
Th plaintiffa! caseewas that the tesator bad not made his will in soch a 
way as to comply with the provisions ot section 118 of the Indian Succes- 
sion Act, that js to say, the will at the timo of hia death was not execu» 

* ted for a period of twelve months. The Official Trostee asked the Court's 
opinion whether the bequests to charitabie uses were bad and whether the 
bequest of the residue to charitable uses was bad and void. It was sought 
upon this originating summons to make a case to the effect that, as the 
dispositions to religious and charitable objects In the second will were 
bad under section 118 of the Indian Succession Act, the revocation of the 
earlier will was dependant conditiana: revocation, and, therefore, either 
that the charitable bequests In the former will must take effeot or else 
that the whole of the former wil) wust take effect. Tho leaned Judge 
came to the conclusion that the will which had becn revoked was revoked 
only by a dependant donditional revocation, He took the view that it 
did not very much matter whether the second will was hit by section 118 
of the indian Succesalon Act or not becau:o the charitable bequests in it 
did not revoke pro tanto the charitable bequests made in the first docu- 
ment but, so far as they decreased the gifts to charity made in the first 
document, they did not offend against sectien 1131, 

Held, that the learned Jodge had no jurisciction in the originagiog sum- 
mons to entertain or decide the question. 

The question what was the man’s will was a question E decided in the 
testamentary jorudicthon of the Court. It wasa matter in reapect of 
which the nltimate finding of tre Court was a finding is ress bloding the 
whole world. 

The learned judge ordered that ‘ The executors should apply for probate 
of both documents, and the second document should be treated as a codi. 
cil to the firm. li the first document bas been destroyed, probate of a 
copy will be granted ” 

* Held, that tt was wrong to decide the question whether a cettain y 
should be admitted to probate upon an onginating summons and then to 
declaro that tho executor Was emtitl.d to apply to the Probate Cot, 


. That was a matter forthe Pr8baia Court. it was Got until the Probatee . 

Court bad decidpd the matter finally that it was given to any one to know" $ 

what thedispcritiuns made by the testate were. Elxabeth Ara 

Vangulin +. The Official Trustee of Bengal — is E 475 
. e 
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Paar. 
Jurisdiction, question of, if can be raised in second appoal; see sult, main- «. 
tainability of ow s 247 
Kabulist, Constriction PEIE of Sitting; if can be invoked da ald of com : 
struction ; ses Ejectment - wes s "486 
— — , construction of—~'Mokurrar!’ on caveat of Rs, 5 only as considera~ ,. '' 
tion or salami cont, fixity of ; see Ejectment — .... n an 486 
Land Acquisition Act, Sec. 33— Market value— Presumption— Acquisition me Ae 
by Municipal authority ; ses Land acquisition — .. i . 138 





—— (1 of 1894), section 231— Market vidc ET TE , 
nader sections 557 (d), Calcutta kunicigul Act (IL B. C. ef 1899)— 
Valuqilon of properiy—Interference by Privy Council, when justifalle. — 

In respect of compulsory acquisition of land by a Manicipaieauthority, the — | 
market value of the land for the purposes of the Laud Acquisition Act, 
1894,- section 23, shall, in the absence of any evidence to the contrary, 
be presnmed to be twenty five times the annual value of the property as ^ 
entered in the Municipal Assessment Book, [vide section 557 (d), 
Calcutta Municipal Act, 1899]. 

Held, that under the circumstances of the present case, the presumption 
under gection 557 (d), prevailed. 

The Judicial Committee will zot, asa role, interfere with judgments cf 

© Courtsin India as to mattors Involving mere valuation of property and 
the like, unless it can be shown that the judgment proceeds on a wrong 
application of principle or overlooks or misapplies some important point 
in the evidence. That on the balance of evidence it would be possible 
to reach a different conclusion, is nora sufficient ground for their Lord- 
ships’ interference, Abidhar Ghosh s. The Secretary of State for 
India ta Council w "S T E 138 

Landlord, if can claim enhancement of rent upon any other T not men- 
tioned in the lease in the exercito of any right conferred on him by law 
after the contract ; see Permanent*lease us oe m 583 

———, if recognises tenancy— Deposit of money by purchaser of an entiro 
non-transferable occupancy holding, under section 170 of the Bengal 





Tenancy Áct—Withdrawal by landlord ; ses Recognition — Ee 153 
— and tenant-—Deed, execution af, for arrears of rent— Interest at 
. 25 pet cent perannum compound with yearly resta; see Compound 
laterest m - - "^ - -« 73 
Law, question of, based on admitted facts, not raised dm trial Court—Lower ; 
Appellate Court, if can entertain such question 5 see Damages ui 335 
:Leame, ifpermanehj—Lease ona fixed :ent—Covement for re-entry by the s 
lessor ; seg Ejectment naa 1 - - e 5 486 
———— , if permanent—Loase on a fixed rent— Kabuliat, construction of; ses 
en Ejectment : s be 24 LE. 
Libel—Afticlo published in newspaper 3 see Defamation me. m 345 
, Life estate h@lder—Sale of property atBolntely to another is void ; ^ue Aliene- f 
tion, festraint on 7 m s ne SE 165 
. s 


. 
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e 


Limitation—Besgel Yencncy Act (VIII of 1885), sections 12, 13, 65, 67— 
Rent, decreg— Inclusion. of interest at 75: par "cei —Transferee - of 


Ventire— Parties to reni spit—Staintory notice te landlord bretumed— - 


Suit fer.declaration and to restrain execution against teuure—Indían 
Limilatisn Act {IX of 1908), Sch. I. Art. 130 — Terminos a qao. . - 


Under the Bengal Tenancy Act, 1885, having regard to the provisions of ` 


*poctdons 65 and 67, a cecres for arrears of rent which includes interest not 
due, and mot recoverable, ‘aa rent, is not a proper rent decree which a can 
- be execated by a sale 2f the tenure under Chapter XIV, 


Under the Act of 1885 (differing, in this respect, from the. previous law), a 
transiecte of a tenure is cot bound by a decree for arrears of rent: obe 
tained by the landlorc against the retorded tenant whose Interest in the 
tenure had then in facs ceased, and an effective rent decree can only be 
obtained against the T cansferes when he ts impleaded as a party-defen- 
dant in tho suit for such rent. 


Is the case of & transfer ofa permanent tenure, whether voluntarily or in ^ 


execution of a decree, it wil Ke pzeaamed, in the absence of evidenoe to 
the contrary, that the procedure laid down by sections I3 and 13 of tho 
Bengal. Tenancy Act was duly followed, and that proper statutory notice 
was given, through ths Collector, to the landlord. 


A suit by the transferee of a tenure for a declaration of his title and that 
the defendant-landiord has no right to have it sold in execution of an 
alleged rent decree, and for an Infenction restraining him from so selling, 
is within Art. 1900f the Indian Limitation Act, 1908, and the ** right to 
sue, ? within the meaning of that Article, accrues when the lendlocd first 
applies for the sale of the tenure, and not at the date of the passing of 
the rent deceo, Jitendra Nath Ghose v. Moamohan Ghosh ie 


— — Civil Procedure Code (Act V af 1903), O. 34, R. 6, O. ar, R. ga 
Mertgage—Fisal decree fer salic—Sale—Conftrmation sf sale-—Decree 
Jor balance-—Right to make an application therefor when accrues— Lis- 
tation—Indian Limstation Act (1X ef 1908), Sk. J, Art, tiy- Time 
Jrem which limitation would run— Appeal er other grecealingi, if sus. 
pend the operation of the statute. LT 


An application for a decree for the balance under order 34, rule 6 of tho 


Code of Civil Procedure is governed by Art. iB of schedule ] of the 


Limitation Act. 

The right to make suck an application does notaccrae unt! the Court has 
put a seal of finality to the proceedings by confirming it under order 21 
R. 92 Civil Procedum Code. Therefore the timo from which limitation 
would ran isthe date of confirmation of the mle and tho upcegtalnty 
f2usod'by an appealor other proceedings. taken do not suspend. the 
operation of the statute or entitle the plaintiff to get a deduction, 


The view of Article 18r of the Limitation Act as taken in the case of Hark . 


Mikas Dalal v. Paramesmar Shfu does not militate against tho abore 

view, Krishodbacdha Ghatak v. Panchkgri Saha  . se 
. .. 

e e 
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? PAGE, 
Limitat lom—Zs/ensien of prescribed periad— In eremi jurisdiction of Court— 
Civil Procedure Cede (Act V of 1908), order 9, R. o—~Applicaiion made 
after the prescribed period. of limitation —Courts erder granting the’ 
application by extending the perird of limitation—Order without jurís- 
diction— Revisien by High Leurt—~viwil Procedure Code (Act Va He 
section 115. z 


A Court has no inherent jurisdiction to extend the period of limitation ina " 
manner which tho law does not c.nt-myplate. 

An application was made by the plaintiff under the provisions of order 9, 
rule 9 of the Code of Civil Procedure after the expiry of the perioa of 
Hmitatlon prescribed under Article 163 of the Limitation Act. The 
Court passed an order setting aside the brevious order of dismissal of the 
suit by extending the period cf limitation in ,* manner, not preacribed 
under the law, by taking into consideration certain circumstances which 
appeared to him to operate harshiy against the plaintiff, 

Held, that the Court had no jurisdiction to do xo. . 

Held further, that tho High Court was competont to revise the sald order 
under the provisions of section tig of the Code of Civil Procedure. 

'* Madha Ram Gaonbura v. Mussammat Tupoo Rubhani vis 23 
—— ——— Limitaiien Act (LX of 1608 ), Sec, 20, Sch, l. Art, 2 4— Instalment 
merigare bend-—Nen-payment of mstalment— acceptance ef payment of 
three instalments on ene date— Waiper— Terminos a quo. 

The plaintiff sued to recover money due on a m :tgage bond payable by 
instalments with the proviso that default in payment of one or more 
lastalments would render the whole debt due forthwith. The plaint 
recited payment of tho first three instalments and it was found that they 
were paid on one date. The balance was not paid : 

field, that the present suit brought withlo 3 years from the date of payment 
was not barred. 


That the sult was governed by Sch. 1 Art. 75 of the Limitation Act, accord- 
ing to which the Zerwistes a gu? wos the date of non-payment in accord» 
ance with tif stipuletions of the contract. 


That section 20 of the Limitation Act had no concern with the suit, 
That, as tho mortgagee had accepted overdue instalments, thus waiving the 
benefit of the provisions which gave him the right to the entire claim as 
to the first default, section 20 of the Limitation Act hed no application, 
Probodh Chandra Deb Sarkar v. Mohosh Chandra Barma —— .. 591 
— ——— Limitation Act (LX ef igot), Sch, 1 Art. 85—~Mutmal, open and 
current account— Cress clai,ge— Character of items Reciprocal demands. . 
Par Rankin, £. F.: The applicability of Article 85, Sch I of the Limita- - . 
tlon Act depends upon the character of the items brought to defendant's . 
credit on the other side of the acconnt. 


t 


Theromust be cro-a claims arising out of a conrse of dealing which eviden- 
ces oris referable toan intention of set of. Tho phrase 'rediprocal » 
demanda’ does not import that gither party has made an actual demand 
in fact. e 


Vou. LIL] . INDEX OF casts, ; 


Limitation—(Contd.). ` 


Per È. C. Ghase, J.: There must bo a mutual oredit founded on a subsist- 
Ing debt on the other side, or an expross or an Implied agreement of each 
other that neither party in giving credit to the other relies on the debt 
which he has against him, there are mo mutual dealings ; in other words, 
etch party must bo able to gay to the other at some time or other during 
the period of account ‘I have an account against yon’ that [s, not merely 
ashlfting balance but reciprocity of dealing and the right to mutual 
demand which form tho exsential ingredients of a mutual, open and 
current account. 

An account Is open when the balance f not struck or though struck, is not 
accepted or acknowledged to be correct by the partles concerood ; and 
an account’ is current when Ít has bean going on as & continuous account 
betwoen the parties. A running or continued account botwoen two or 

, more parties is an account current, A shifting balance may be a test of 
mutuality but its absence is not a conclosive proof against mutuality. 

Per Curtams: A deed of bypothecation dated the 3rd February, I9to 
provided In effect that the plaintiffs would make advances or grant other 
pecuniary accommodation to the defendant toan extent not exceeding 
Rs. 80000 to enable him to work and carry on the Boloma Tea Estate ; 
but it was expressly stipulated by the deed that the advances would be 
made for so long and to such extent only as the plaintiffs in thelr discre- 
tion should think fit, and thit the plaintiffs might discontinue then as and 

' when they considered It expedient, with one month's notice to the defen- 
dant. Tho delendant, by the deed, bypothocated to the plaintiffs the 
entire tea crop for the season 1920 and the produce thereof and agreed 
to send and transmit the said tea as soon asit was manufactured and in 
a fit state for tranzmission to Calcutta to the plaintiffs in order that it 
might be sold in Calcutta by tho plaintiffs by public auction and for auch 
price as the plaintiffs might consider reasonable. It was declared that 
until tho tea should bo reconsigned and transmitted, the defondast would 
bold the same In trust for the plaintiffs and at the plaintiffs’ absolute 
order and disposal. It was farther agreed that the defendant's account 
in the platatiffs'! books should bo made up with interest at 9 per cent 
per annum with half yearly rests and that all costs, charges and exponses 
Incurred by tho plaintiffs In connection with the security and the amount 
for the time being dus to the plaintiffs on the sald account should be 
repald by the defendant to the plaintiffs on demand, or, If no demand be 
- made, within one year from tho date of the doed, 

Pursuant to this deed, the plaintilfs advanced moneys to the defgedant, 
and received from him consignments of tea, proceeds of which after sale 
thoy credited tothe defendant. The consignment of tea sent by the 


defendant from Assam in August did not reach Calcutta until December» 


J920, and was sold in dua conr&$in February, 1921, the saie proceeds 
Being received by the plaintiffs on the asth of that month. Tho plaintifs 
in September, 1920, refused to continue to make further advances. 

Tho present sult was brought to recover Rs. 09942-15-9 p. pe interest as 


balance tf account on the a2nd SIMA NU t * 


. e t *. 
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Paar. 
Limitatlon—{Conid.). 


Held, that the sult was not barred and Art. 35, Sch. I.of the Limitation ° 
Act governed it, 

That the account was a mutual, opea and current account, 

Per Rankin, C. F.ı That the accouat waa open, because it was not 
stated, and it was runniog and current until tho salo of the defendant'stea — * 
was concluded in the ordinary course of business. 

The plaintiffs’ lability to account to the defendant for the proceeds of the 
tea sold by them was an independent obligation and the circumstance 
that they were expected and intended toapply such sums as would be 
necessary In liquidation of their advances did.not mean that this was an 
account fa which the obligations wero all on ono side as distinct from an 
account In which there were cross claims or reciprocal demafds. - 

That the right of the defendant to have credit for the sale proceeds acc- ued 
on the 25th February, 19321. 

The fact that the plaintiffs had ia September, 1939 refused to contiuue to 
make farther advances did not take the case oat of Article 8$, Sch. I of 
the Limitation Act. Tho Tea Fluanciag Syndicate Ltd. v. Chandra 
Kamal Boz Barua a m ce Z^ de $14 

——— — Limitation Act (IX of 1903), Sch. l, Ari. 183 Cl, (2)— Where 
there has been afdcal'—~ Appeal from an order refusing to sit aside 
ex parte decree, 

The second clause of Article i85; schedule I of the Limitation Act does not 
cover an appeal from an order refuslag to set aside an ex parte decree. 

The decree under executlon was pasted on the z2nd. November, 1933 upon 
the basis of an arbitrator's award. Under the decreo the defendant No. 4 
(the respondent) was entitled to claim monsy within one year from date, 
as the value of ber shure of certain house. Tho lady (defendant No. 4) 
in December, 1932, applied under order g rule 13 of the Code of Civil 
Procedure to eetaside the decree as having boen passed” against her 
ex parie. This application was dismissed in 1933 and an appeal against 
it was dismiseed on tke 28th July, 19276. Defendant No. 4 then on the 
16th January, 1928, applied for execution 1 i 

Beld, that the execution was barred by 3 yours’ rulo, 

That the time taken in prosecuting tho application under order 9 rule 13 of 


eo 


. the Code of Civil Procedure could not b» excluded. Profulla Kamar 
Basu v. 8m. Sorojbala Basa x isa vs ES 594 
— applicable—Svit by Hindu widow for partition and possession ; 
see Ilinda will ~ ies x 


ven om i *450 
Limitation Act, Sec. 20, Sch. l. Art. 75—Suit to recover money due ona 


mortgage bo payablo by lnstalments-—Bond providing that in case of : 
non-payment of ons instalment, the whole will be due—Wailver— Accept- 
" ance of three overdue instalments in ono d te ; see Limitation "T “sgt 
. —M4—— — , Seb. I, Art, 14~Salt ford clamtion of title to the sbare 
. clatmed— Objection ‘under section 2s of the Estates Partition: Act die ° 
allowed and order passed under®ection 57 ; ses Suit, maintainability of 347 
LÁ A —— , Sch. |. Art. 15—~Suit to recover money doc ona mortgage 


-° . @ 


Yon, LIL) - INDEX OF CASES, 


Limitation Act —(Comtd.), 
bbad payable by instalments~ Condition in case of nos-payment of one 
instalment whole debt will bs dae— Acceptance of three overdue instal: 











ments in one date z sev Limitatin — ... m -- 
y ———, Sch. I, Art. 85—Account, when said to be open; see 
ÉEimitatlon' ... ‘ies i rat d ais 
—À » Sch. I, Art. 8s—Account, when said to be current 3 we 
Limitation, i can xu Ts ^ 
— ——— ——, Sch. I. Art, 8g-—Matual, open and current account ; see 
Limitation A vi - one 35 te 
— L, Sch. 1, Art, 8s—'"Meutaal dealings’, what is— Reclprocity 
of dealing 3 see Limitation m e div 
— ——, Sch. 1. Art. TETAK demande —Cross. clalma 





arixiug out of a coutss of dealing which evidences or is referable to an 





intentlon of set off ; see Limitation s. owe a - 
» Sch. J, Art, 85 —Shiitiog aT EY ; 8:6 Limita- 
tion m on m m ove - 


— M —— Sch, 1. Art 85, scope of ; ree Limitation - one 
—— , Sch. I, Art. 120 —Sult by transferee of à permanent tenure 
` for a declaration of title and that the landlord had no right to have it 
sold ia execution of an alloged rent decres and for am injunction ree 
training him from so selling—'' Right to sue", when accrues; see 


—ÁÀ 





Limitation A se m ET -— T 
—— ———— —— , Sch. I, Art, 130 — Terminus a qe — Wien the right to ste 
accruse’ z see Hindu will tea ws es 


— —, Sch. I, Art. 13a—No specific tims fixed for layna of tho 
mortgage debt—Time, when commerces to run ; ses Jurisdiction i 
— —— —, Sch. I, Art. 141—Accrual of cause of action for suit by 
male agoates of husband to recaver possemion on death of each widow — 
Mahomodan widows succeeding to lifo estatog ; see Custom, proof of ... 





wnder Civil Procedare Code, O. 34, R. 6— Right to mako such applica- 
tion, when accreea—Time from which limitation runs—Appeal or other 
proceedings, if suspend the operation ; see Limitation E "T 
eg ——— —, Sch. L Art, 131—^ Where there has been an appeal ?— 
Appeal from an order refusing to set aside ex parte decree—Timo taken, 

if to be excluded ; see Limitation =. ex n 
Madras Estates Land Act, Sect 4 and REPET allowed to lie fallow — 
° Castom relieving rayat of ront j sss Rent vee á KS 
Mapomedan, widows succeeding to llle estates—Right of su&lronhip 
between widows ; see Custom, proof of sr sea m 


— ———— — - minor, mother of, when appointed isis by the Court, jf 


, competent to enter into aa agteement for reference to arbitration 5 see , 


“Appeal too te 
Malice, evidence of raouri erery positio with a view to o litigation", 


pre Defamation - " m w as 
e 


314 
314 


273 


450 
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Marcantile firm —loplied authority of paviner to draw and accept bills and 
huudis—Munib, authority of—Handi taken in renemal—Right io sus ° 
on original hundi net thereby last. 

In a mercantile trading firm a partner has Implied anthority to draw and 
accept bills of exchange or hundls on behalf of tho firm. 

Where tho implied authority of the partner to accept hundis hha been 
expresaly cancelled, tho firm will nevertheless bo liable on the hundis to 
a holder in due course, unless it is established that he had knowledge of 
such cancellation. 

Quaere : whether tho sartib of a mercantile trading firm has, by custom or 
otherwise, authority to accept hundis on the firm's behalf. i 

Whore a hundi is drawn by way of renewal of and in substitution for & pre- 
vious accepted hundi, tho substitution is conditionalon fhe substituted 
hundi being accepted by the drawee. Where it is not so accepted and 
condition is therofore unfulfilled, tho original accepted hundi remains In 
full force as agalost the atceptor, and he is liable to be sued upon it. 
Ral Saheb Motilal Mignucha wv. The Unao Commercial Bank, 
Ltd. Cawnpore in as -— T i 

Mosne profits—Calculaiien, basis a/— Plaintiff, reni-receiver— Defendants, 
Jandlerds, teaure-helders and tenanis—Preduce—Interest-—Discretion 

of Court. 

The mesne profits are calculated not on what the plaintiff has lost by his 
exclusion but on what (he defendant bas or might reasonably hare made 
by his wrongful possession. 

When tho person in wro ful possession of land merely let it to others, the 
rental value of the land is the proper criterion for ascortalning mesno 
profits. 

In tho prosent case, though the plaintiff was & rent receiver and tho defen- 
dants the landlord (trespaseer), tenure-holders and tenants, the High 
Court ln second appeal affirmed, the findings of the Courts below based 
upon a calculation of the profits derived from the produce. 

Interest On mesne profits was allowed from the date of the sult -for mesne 
profits. 

The Court has Jurisdiction to reduce Interest on mesno profits, as mesne 
profits are in the nature of damages which the Court might mould 
according to the justice of tho case. Rai Satish Chandra Choudhury 


Bahsdur v. Hon’ble Maharaja Sasi Kanta Acharyya = 
Mesne profits, avcertainment—Porson in wrong(ul posecssiua, a rent recelver ; 

see Mesna profits ate r sie m jas 
——— profits, hity calculated ; sve Moane profits we và QM 


Mercantile trading Arm —Partner, if can draw and accopt bills of exchange. 
or hundis on behalf of the firm ; see Mercantile firm n 

* Minor, Mihomedan, mother of, when appointed gotrdian by the Cort, " 
cdgapetont to enter into an agreemeatíor reference to arbitration j ste 


Appeal ~ - FIL 
(Misconduct? in Risk Note, Form Bp sinia of ; see Damages 
. . 
.e e A 
. . 
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Vor, LII, | * INDEX OF CASES, 


e a 
Misdirectlon—JFudge, duly ef— Theories of facts -Fudge assertive in his 
opinion —Principles to be followed in criminal cases based on circum- 
stantial evidence. ? 
Per Suhramardy, F.1 Itis not the duty of the Judgo to place before the 
juries theories of facts which aro not supported by any oridence. 

**Retsial was ordered as the learned Judge was astortive in his opinion, as ho 
in somo places assumed the death of the deceased to be due to mercurial 
polsoning. That point with all the evidence bearing upon it should-have 
bean left to the jury. i 

Per Patterson, F.1 Having regard to the lofirmitles of tho medical evi. 
dence, the learned Judge was not Justified in expressing his opinion that 
* you conld have had no doubt that the doath of... wince Was due 
to polsoning "' in mech an emphatic manner, and it might well bo that the 
jury allowed themselves to be uadaly lofluenced by the Jadge’s opinion 
on the point. 


" The main principles to be followed in criminal cases based on circümstan- 
tial evidence are t (i) The cfrcum«tancos from which an inference ‘adverse 
to the accused is sought to be drawn, must be proved beyond all reason- 
able doubt, and must be clearly connected with tho fact sought to be 
inferred. therefrom: (h) [n order to justify an inference of guilt, tho 
Cicwmatances from which such an inferenoe ls sought tobe drawn must 
be incompatible with the inoccence of the accused and incapable of 
explasation upon any other reasonable hypothesis than that of his guilt. 

In the present cass, all that the lamed Judge did was to point out to the 
jury that there was no direct evidenco and to give them the uswal direc- 
tions regarding presumption of innocence, butden of proof required in 
criminal cases and benefit of doubt : 

Held, that was insuíBcient, 

That the failure to explain the principle to be followed in dealing with 
circumstantial evidence, amounted to misdirection and such misdirection 
occasioned a failure of justice, in the sense fhat the jury were not In a 
position properly to appreciate the evidence, and to base a correct decl- 
sion thereon, Johura Bib! v. King~Emperor - vee 


Mohast, deceased, appointment of successor of—Bardan of proof; see 


Muth ees ix ^ nes 
——— — of an Independent Muth, itas: claim to succaed to the Gadi of 
another independent and separata Muth ; see Muth En T 
‘Mokra’, if and whoa moans porpotual fixity ; see Permanent lease E 
~el- in lease, if by itself creates a permanent tenancy} rse Permanent 
loase - see T E - 


—— — meaning ; e Permanentlease  ... 


Mostgage, second, if converted into first charge by prlorlty ot aea he 
tiation—Indian Companies Act, Sec. 120, order under, made withoyt 


* projadice to the rights of sup motigegee accrued in the meantimo ș see , 


Priority * m " 
Qo ——, second, d converte ito t motif by prr of cta cop 
wt *. 
e ° 


-. . 
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Paar. 
Mortgage—(Centa.). ` 
tration—Mortgage created by Campany not Renee —Court enlarging " 
time for registration 3 sez Priority — ... e * 16 
or charge, created by Caassürec Now tec laii; effect sies 
Mortgage not absolutely avoided j see Priority ... r ves 426 


Mortgageo in poseesslon for a limited period, if can create an intereat which 
is to continue after the termínatlon of bis perlod of possession j see 
Ejectment ate ove oe oo we is 144 

Mother of a Mahomedan minor, when zppoinled guardian by the Court, " 
competent to enter into an agreement for reference to arbitration 4 ses 





Appeal on m w i 298 

Motives for adoption, religious or m pate Coustruction s ste 287 
—Induclog husband to empower his wife to adopt & 301 j see Com 

structloo see on ies iu 197 


Muth—dppetniment of successor of. deceased "Mahant-—Onus probandi— 
Admission — Whale statement 10 be considered. z 

In a soit to establish the right to appoint a successor to a deceased Mahant 
of a Muth, the onus probandi is on the plaintiff. 

Held, on the evidence, that the plalotiff had failed to discharge the burden 
that lay upon him. 

There is no authority for the broad proposition that a Mabaat of an Inde- 
pendent Muth could not claim to succeed to tho gadi of anothor indepen- 
dent and separate Muth. 

If a statement is to be relied upon as an admission the.whole statement 
must be taken into consideration, Baba Jwala Das +, Pir Samt Das 561 

Nas!an bad naslan in deed of gift, meaniag of—Heritable and alleuable ; 
sse Hindu Law - ay ai m 462 
Nagar for partition presented to the Zemiadar, dealing with questions of 
succession, settlement and partition, if can be assessed to Income tax a 


9*9 see Income tsx - m ae - 235 
Notico, presumption ora tenure, transfer of, voluntary or [ovolaa- 
tary—Bengal! Tenancy Act, Secs. 12, 13 j see Limitation... 372 
Object, right to, where there is no provision for notice in the Calcutta Muni- 
cipal Act ; we Revaluation m E 100 
Objection—Presumption —' Heard ETE on both sides,’ ; set Recognition 153 
e —— —— us to competency of appeal, if can be raised at the hearing— 
Special leave to appeal granted ex parte; ses Jurisdiction... ase 439 
Order of the Court granting appl'cation utder O. 9, R, 9 of the Coda of Civil 
Procedure by extending the period of limitation, if within jurisdiction ; . 
ste Limitation T m" 23 
—— refusing to "lscharge Recelver, & ignei Ape under Letters . 
Patent ; sss Executor one on m om 66 
0 summons —-Charitable bojati Second: will revoking the previ- 
. ous, will offends agalost Soc. 118, Indian Succession Act—Dependant » 
. conditional revocation ; ses Jurisdiction T (^ * 425 
Original Handl, right to sus on—Hdihdi taken [a renewal not" iooi 
Acceptor, liability of ; see Mercantile firm one m eT 4 
.* i e 7 
. a 


Vor Lit] tuber OF CASES 


. , 


Ovordrawiags, Interest on ; see Parinarship action 4. > - $e 

Owner, lability to—Owner demanliag goods from th cat rior Carrier, 
without interpleading, setting up che title of the ballor ; see Carrier — .. 

Parties, acts of, i£ can belnroked in amid of construction of document j fee 
Ejectment en "T en oes 

Partition — Mitakshara faint family —Trxe test of Birlitien— intention d 
sever —' Separation in mess, effect of —Partition of the property remaiz- 
ing undivided Ir. pirtition—Prasumplion~Transfer of Praperty Act 
(IV of 1384), section 41 — Reuseuable care’—Champorions tramsaction— 
General Rule applicable te suck traumsuciions— Pleader. and cliint—- 
Confidential employment, termination ej —Disability— Test Indian 
Trusts Act (II of 1882), section 88—Reqairemenis mot. fulfilled, 

The true test of partlijon is the intention of the members of the Jolnt iamily 
to become separate owners, 

It bas been well settled that when the mombeis of an undivided family 
* agree among themselves with regard to a particular property that it shall 
thenceforth bs the subject of ownership ia certain defined shares then 
the character of undivided property and joint enjoyment is taken away 
from the subject matter so agreed to be dealt with. [tis also wel] settled 
that once there isevidcnce sufficient to satisfy the Court that the parties 
intended to sever, the joliot family statas is put an end to and with 
regard to any portion of the property which remained undivided the pro- 
sumption would ba that the member of the family would hold it as 
tenants in common unless and untile special agreemont to hold as joint 
tenants is proved. Tho real question is the question of intention. 

Two brothers belonging to a Mitnkshara family having effected a partition 
in respect of their properties at Mymonuslagh took possession of their 
respective Sshams, Some Dsouttar property which could not very well 
be divided and some very foconsiderabls property at I"yrabad of which 
they may not have thought at all were left Joint : 

Held, that this jolatness did not militate againfft the theory of the brothers 

. having put aneni to their joint status as members of a Miakshara 
joint family. 

Casual eaquires made of irresponsible parsons do not comprise the 


‘reasonable care’ contemplated by section 41 of the Transfer of Property 
Act. 


In India the grounds on which 2 champertous transactlon should be held to 
be invalid Is that it is opposed to public policy. 

Tho general rulo, founded ou broad principles of equity, to bo observed In 
such transactions, is to enqaire whether the transaction is merely the 

| acquisition of an interest ta the subject of litigation bona fid entered 
iato or whether it ia an unfalr or illegitimate transaction got up for the 
purpose of mere spoli or of litigation disturbing the peace of families and 
carried on from & corrapt oz improper motivo. 

În a sult brought by aix plaintiffs for declaration of Taluki rightof tbee 
platotiff No. 1. afd Miras Taluk! right (perffanent lease) of the plaintigs 
Nos. 3 to 6 and for confirmation of possession ete, it was contended bye 


. 


~ 
e e 
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* Paar. 
Partition—(Con td. }. 
the dofendants that ths suit was really brought by the plaintiffs Nos 2 to ° 
6 who having obtaised a champertous lozso and made speculative bargain 
{nstituted the suit and therefore it shoald be dismissed, The leaso shows 
that the plaintiffs Nos. 2 to 6 undertook to conduct litigation at their own 
coats for recovering the property for the plaintiff No. 1 : : 

Held, that there was nothing In the transaction of the lease which was 
opposed to public policy. 

Whore it was proved that there was no encouragement or inducement 
offered by a pleader to bis clients to purchase a property, nor had it been 
proved that he corrected the draft of the—Robala by which his client 
purchased the property, aor had it been showa that there grat any qer- 
tlon of his clieats making a purchase from their vendor or of be having 
been engaged as an agent for that purpose or having been consulted Ia 
the matter of such a purchase or that any unfair advantage had been . 
galned by him in the course of his employment as pleader for his clients. 

Held, that the case fell short of the requirements of the dictum of the 
House of Lords in the cass of Carter v, Palmer that although the com 
fidential employment may cease, tho disability continued as long as the 
re&sors on which it was founded continued to operate. 


The requirements of section 88 of the Indian Trusts Act for constitutiog a 
pkader as trustee for his clients aro not fulfilled when no advantage was 
obtained by the plezder ovar his clients by using his confidential position. 
Amrita Lai Balsya v. Pratap Chandra Chakrabarty ... " 491 


—— — Zamindar amd permanent lessee— Tanb— Partition Act (IV of 
1893), Secs. 2, 3(1), 6—Share-kolders of different gradis—Co sharer net 
tnteresicd fo the extent of moiety, tf can ask for sale, 


Under section a of the Partition Act of 1893 there must bea request by 

== the share-holders interested to the extent of ono moiety atleast. The 

word *molety' moans molety of the entire property, wis a vis the other 
share-holders, 


Share-holders of different grades may sue for partition. A share-holder 
however small mty suo for partition of the ontlre property. 


The right of partition exists whentwo persons are in joint possession of 
land under permanent titles although thosa titles may not be identical. 

A two annas share of a tank was held by defendant No, 1 and tho remalu- 

Ing 14 as. by the pre ferme defendant No, 7. The plaintiff. obtained a 

- permanent lease of I4 annis share from defendant No. 7, The plaintiff 

saed for partitian. Dofendant No. 7 did not apply for sale of the pro- 

perty. Tho tank could not be conveniently divided. It was alleged by 

the defendant No. 1 that he and nottho plaiatiff was in possession of 

. the tack. In his defenco the defendant No. x madon prayer that he 
shofld bo allowed to purchase the share of the Plaintif in the tank, The * 

plaintif at the time of hoariag ofgthe suit filed a petition offaring to pur- 

cham the defendants share. Théplaintiff’s pleaderalso asked that, if 


the prayer be not granted], the Court might direct that the tank might be 
. LÀ 


Vg. LIL] ' rubex Or casis, 


Partitton—(Con/d.). i 


sold to'tho co-sharer who should offer the highest price above the valse- ` 


tion made by the Court 2 

Held, that as there was no request by the co-sharers Interested to tbe 

e, extent of one molety or upwards wis a vis tho contesting defendant No. I, 
thé latter was not entitled to ask chat the property be sold to him. 

That the plaintiff being a tenant, cculd not under section 3 of the Partition 
Act, get a declaration from the Court for the sale of the tank. 


A prayer for a sale under section sof the Partition Act must be & prayer 
for public salo as Indicated in section 6 of the Act. 


Where, therefore, in a aut for partition a co-sharer prays for a salo of tha 
entire property to te co-sharer who omy offer the highest price. 

Held, that such a prayeris nota request for sale within the meaning of 
section a of the Partition Act. 

That ths Court should hold a sale of the tank amongst the plaintif and the 
defendants and deliver the property to the party who should offer the - 
highest price above the valuation of the Coort. Mohit Krishna Konda 





v. Pranab Chandra Ghose - - os - 

—, right of, when exists ; ses Partition E bi "E 
——— test of— Intention 3 sea Partition - - sas 
Partition Act, Sec. 2—‘Molety’, meanlag of 5 see Partition A vus 
~ ——À —, Sec, a— Prayer for sale, natare of ; see Partition me us 





Partition sult—Prayen for sale both by landlord and eet ay n 
ses Partition e. € a vis 
Partner, amount duo by, to mm when ascortainablo—Dissolriag and 
winding up the affairs of partnership ; tee Partnership action m 


— — na mercantile tradiog firm, if can draw and accept bills of exchange 
or kwndis on behalf of the firm ; see Mercantile firm m re 
Partnership, accounts of--Value of goodwill z see Partnership actione e^ 
—————, Üsmolving and winding up the affairs of— Amount due to co- 
. partner by a partoer, when ascertainable ; ses Partnership action = 
 egal—Total number of persons constituting four unregistered 

firms, carrying on business, consisted of a2 persons; see IIlegal tal 

. ship xS E - e. = 

Partnership .actlon—Inierest ex €— Uo A O en 
„decretal amoun? from date of Pplaint—Concurrent findings af facts, 

The ordinary rule applicable in the case of concurrent findings of facta by 
two Courts in India is that their Lordships of the’ Privy Conncil ll. not 
entectaln an appeal so far as it sooks to reverse or alter those findings. 

Ina partnership action (i. e., to dissolve and wind up the affairs of a 


partnership), until the accoun-s pave been taken it is impossible to my” 


what if anything [s due from any partner to his oopartners. Interest 
should therefore bemllowed to the plaintiffs, @ot from the date of thee 


, Sec. 3, construction of; ses Partition... rA 


$ institution of their suit, but only from tho dale of the final decree by e 


PUN 
. e 
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a 
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Partnership action—( Cenid.). 
which the amount (ifany) isíound due from the defendants to the " 
plaintiffs. 

In taking the accounts of e partnership, the value of the goodwill, though 
that valus may not be either large or essy of ascertainment, must be 
brought Into the accounts. t 

In the absence of special circumstances, tho ordinary rule is that a partner 
i» not charged with interest In respect of overdrawings. Suleman v. G 
Haji Abdul Latif As vee " - it 10 

Penal Code, Sec. xi cdBrawaptlas com equin cd of act; ses Grievous 
hurt æ o oe 435 
Permanent lease Kabuliat, N A of Mera! if means fixed i 
et beiuity— Decument meaning exe cerizmpency, if excludes any right 
subsequently conferred by lam— Intentien. of farticomBengal Tenancy 
Act (VII of 1825), Scctlen 50 (b). 

The word ‘Mokra’ is a corruption of the Arabic word ‘Mokarrar’, which is 
derived from the word ‘Karar’ meaning agreement. The inflexions of 
"Kara, Mokarrar or Mokarcara which bas taken the Indian form of 
'Mokarad? has assumed z special signification by usage. So that the 
word ‘Mokarari’ or ‘Mokra’ in itself does not signify perpetual fixity. 

Bat Ifa document indicates that it was used in place of Mokarari it 
should have that significance. 

There is no presumption that = permanemt lease must be at the same time 
wmekerrari, lf sufficient intention is found in the lease, though there is 
no mention of the word Mokarrad, and exclude the Jandlord’s right 
to enhance the rent, the intention of the parties is to create a permanent 
mokarrari loas, i 

A Kabullat granting permanent lease, dated the 4th Chaitra 1288 (corres 
pondiog to March 1881) ander which the defendants claimed a perma- 

-— nent Mokarrari right ran thus: ** I shall pay the above-mentioned total 
&mount of rent your by year according to kisis specified below. I shall 
pay the road oess, public works cess and Dak cess eic. which ara now 
payable aod otherimpositions which may be levied under the law In 
futuro.. s.. shall pay without notice additional reat at the above- 
mentioned rate from this year for the land which may bo found in excess 

. upon measurement... ...Ishall on keeping in tact the limits and 
boundaries and abiding by futuro survey and jamabandi enjoy and 
possess tho land down to my sons, sons sons and other bels,” The 
Kabuliat began with a table with 5 columns, of which the third men- : 
tioned ‘Jama Mokra,’ : 

Held, that the Kabuliat created a peaninent Mokartari holding and the 
nie was not entitled to enhance the rent under section 30 (b) of the 


*. Bengal Tenancy Act. 
er Though the document mentioned one conüngency under which enhance- 
. mnt could be claimed, tke landlord was not preciuded from claiming — * 
enhascement of rent upon any Bther ground in the  exercife of any right 
coMferred on him by law after the contract, s 
. ET 
d * 
. ES 
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. 
Permanent leaye—(Coxid .). 

As the word ‘Mokra’ was used in one of tho columus of "the table it might 
very we'l mean jasex agreed upói. Honce the word alone could not be 
relied upon for holding the tenancy asm permanent ona, Other expros-. 
sions must be looked into la order to find the true Intendment of the coo- 

** tract between tho parties. 

Theclause in the Kabuliat that the tenant should pay without notice 
additional rent at the ‘above-mentioned’ rate (meaning the rate given in 
tho previous portion of the document) for land which might be found to 
be in excess by mersorament, showed that the intention of the parties 
was to fix the rent Io porpetuity,  Nabondra Kishore Sd v. Chou- 





dhury Mian oe - 
Pormanent leaso, i£ mpkerrari ; sss Permanent jas " NT 
mzharreri lease, if created—No mention of mabarrari in the 
lease —Intention ; ses Permanent lease . ave "m E 
— ——— Settlement, estate included in—Ownecship, i eee 
Burden of proof on - 
‘Permanent Settlement Regulation, “Article VI, csasueliton ne see 
Income Tax .. on oo i 


on 


Permanent, tenure, transfer, voluntary or [nvolantary, $f Prestnigtion of 
notico under sections 13. and I3 of the Bengal Tenancy Act; see 


Limitation =... m E ws TE 
Person delivering the goods to the Railway Administration, if can sign the 
risk notes as thereby bind the owner 3 se Damages es € 
Piaint and case alleged at tho trial, variance between ; see Pleadings E 
Plaintiff, new, when can ba lotin, ina sult for sees 3 one Suc: 
sult for we T m 
Pinintiff's claim, refusal of——Conduct ahasi à to o Institatlon of suit, n 
evidence ; see Cartier Vii T ; 
Pleader and client —Confidential jun EEN PER ENT of Disability, 
‘how long continues ; tee Partidon — ... ° A 


‘Ploaders oa both sides heard’ —Presumption~ Objection 3 ae Recfgaltion., " 
Picadings—Plaint, amendmert of —New plaintiff, when t ma be let In; see 
Ejectment, suit for - - T - - 
—— — Variance between plaint and case alleged at the trial, 
Ploadiags should aot be construtd too nartowly, and therefore in dealing 


with the question whether there has been a variance between a plaintiffs ^ 


pleadings and the case allegod at the trial the Court must look not to 

the more wording of the plaint, but to the Issues which wore settled for 

" trial and to the manser in which the case was deliberately fonght ont by 

both the parties inthe trial Court Sagarmall Nathanye?. John 

' Carmplet dalstsun — .- ue - m E 
— amar, Construction of 3 see Pleadings... - 

Pollzy of insurance, how far operattre—Parcel refused by adiressee— Pott 


*.office giving notico ot the damaged condition of the parcol—Inspoction by | ae 


Insurance Compapy—Loes, When occurred z ge Suit for damages e 


« Possession —Submergence of land į see Diluviatedl land e “e 
4’ * 
i 6 + 
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Possesalon, advergo—Nafare of proof ; see Adverse possession .. A 
——— — of waste and uncultivated land-—Nature of possession; fee» 
Adverse possession ov oe oes « 


Powers, construction of —Engliah Law-—Anomatipatre—Person dying betre 
power exocuted--Power given to be executed with the consent ofa 


person ; see Construction 2 pes m m 
Practice of Privy Council- Official translations of documents; see Com 
* struction 1 we - ns os in 


Presumption—Acgulsition by Municipal authority~Market valus— Land 
Acqulsitlon Act, Sec. 23 ; see Land acquisition T 
——— —— Chota Nagpore Tenancy Act, Sec. 87—No suit brought in the 
Revenue Court to rectify tho entry fn tho Kbewst; see Burden of 
proof ow - m On - 
————À «Heard pleaders on both sides'— Objection ; see Recognition 
Member of the joint family when hold as tenants in common— 
Any portion of property remaining undivided after partition; ses 





— 





Partition - m - tie ay, E 
—— Perman ont leaso, If makarrari ; see Permanent lease - 
m ——— — Present state of things exiting in the past Exidence Act, 

Sec. 114 3 tes Damages Ha n "s ne 


—— — 





2s to observance of procedure laid down in sections 12 and 13 
of the Bengal Tenancy Act—Transfer of permanent tenure; see 
Limitation  ... m sa 

Priority—Indian Companies Act (VIL hd ME 1909, 120 Beet s? 
non-regisiration of mortgage or charge created ky Company— Merigage 
xe abselutely avsided —Discreilon of Court to impose terms and condi: 
Hens when enlarging time fer regitiraiien- Order ander Sec. 110 made 
witkont prejudice to the rights of cay merigages accrued im the mean 
time—Jnte rpretation of— Second merigage net converted ens charga 

em, merely by priority of actucl registration. 
Section 109 of the Indian Comparfiea Act, 1913, provides that a mortgage 
or charge créated by a Company on (inter alia) any immoveable property 
shall, so far as any security on the Company's property or undertaking 


is thereby conferred, be void sgainst the liquidator and any creditor of - 


the Company unless the prescribed particulars are filed with the Registrar 

of Joint Stock Companies for registration within 21 days after the date 

of it» creation, The section does not, however, avold the mortgage 

absolutely, but only so far as any security is given thereby on the Com- 

pany’s property or undertaking. The effect, therefore, is that if 2 mort- 

gage ls not regivtered itia valid as an admission of debt, but as against 

a creditor orethe liquidator it conld not be sald that a valid charge on the 

Company's property bad been created. Further, it is provided by Sec, 120 

thet the Court may extend the time for registration In a proper case. By 

*, the teems of this section the Court, when so extending the time, has a 

dimretion to impose such terms and conditlons as it thinks just and 
° expedlent, 

On the’ foth August 1933 the Ploneer Mills, Limited (iérehindiss called the 


. Te 
e. . 
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Prlorily—(Coxtd.). 


Company) executed a mortgage in favour of the plaintiffs ^to secure a 
sum of Rupees four lacs. The property comprised in the mortgage was 
the Company's sugar refinery and tha distillery, and it was stipulated that 


the mortgage should bo treated as a second mortgage against the Sugar : 


Mills (L e. tho refinery), and as a first mortgage against the distillery, 
and the mortgagor (i. e. tha Company) covenanted that '' there was no 
other charge o: mortgage agaiost the mortgaged premises except that 
of the Tata Bank ngainst the Sugar Refinery.” The sald mortgage In 
favour of the plaintiffs was registered with the Registrar of Joint Stock 


Companies on the 31st. Novembez 1932 under Sec. 1.9 of tbe Indian. 


Companies Act, 1913, tbe time for registration belag extended, under 
Sec. 130 of the Att, RURSUM the High Court, Calcutta, dated tho 
14th November, 1923. 

„Oa the same day, viz, the'Ioth Angust, 1922, the Company executed a 


mortgago in favour of tho Tata Industrial Bank, Ltd, (hereinafter called 


the Bank) to secure a cash credit loan account to the extent of Rupees 
five lacs, the property mo.tgaged being the immovezble property and 
machinery described inthe schodnle thereto, the whole of which was 
declared to be free from Incumbrances. The promises thus mortgaged 


to the Bank were the refinery and the machinery attached thereto. It- 


' was on these premises that the plaintiffs (as stated abore) held a second 
mortgage. The mid mortgage in favourof the Bank Was registered 
under Sec. 109 of the Companies Act on the send December, 1922, the 
timo for registration baying been extended by an order of tho High Court, 
Calcutta, dated the 6th December, 1922, passed under Sec. 120 of the 


Act. The order was In the following terms :—'' It is ordered under” 


asction 109 (this is‘an obvious mistake fur Sec. 130. —K. J. R.) of the 
Indian Companies Act, 914, that the time to file with the Registrar of 
Joint Stock Companies, Bengel,a doed of mortgage dated tho roth 
Anguat 1923 executed by the above-namof| Company in favour of the 
mid Bank and the particulars thereof, be extended for three weeks from 
the date hereof, and this order is to be without prejudice “to the rights of 
any mortgagoe accrued la tho meantime, ” 

Held, (by the Privy Council) that though the order of the Cout, by which 
the time for registering the Bank's mortgage was extended, expressly 

_ provided that the order should be without projudice to the rights of any 
mortgages accrued in the meantime, and though the plaintiffs mortgage 
wasot both the refiaery and the distlilery, the plaintiffs (by registering 
thelr mortgage on the ist November, 1922, 1. e., a date prior to the 


, actual registration of 'the Bank's: mortgage) did not thereby eacquire á 


right which they did not possess before, and accordingly their mortgage, 
which contained an express term thatit was a second charge oo the 
refinery, had no priority over the Bank's mortgage which included the 


*. refinery. The effect of the registration of the Bank's mortgage om saad,’ 


December, 931,41. e., within the tims exteadod by the order of 6th 


December, 1922, wag: that-tho mortgage constituted a valid charge, 


. 
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Priority —(Conéd.). 
ab initio, i, e, from tho date of its execution, vin, the roth . 
August, 1923. 


There was nothing in tas order of the Court of the 6th December, 1932, 
which interfered with the priority of the Bank's mortgage upon the 
refinery over tho plaintif mortgage therein. Lal Ram Narain » , ° 
Radha Kishen Mot! Lal Chamarla w m S 16 
Privy Council, interference by, whon Justifiable—Valuation of property— 
Acquisition by Municipal &uthority— Wrong application of principle— 
Overlooking or misapplying important point in evidence; tee Land 


Acquisidon — .. se m 1 Prt - 138 
——— Council, practice of—Concurrent &ndiegs of fact; are Partnership 

action m m Ou, Io 
—— — council, practice of — Offical caaviacioas of documents ; see onii 

ton . T one one 387 
Property in the goods, when passed tothe boyer—Contract and shipplog * 

Ínstruction ; see Carrier — aw 365 


Provincial Small Causes Courts Act, Soe. 35—Non-consideratlon of evl 
dence and all the facts and circumstances of the case and conduct of the 
parties—Error of law ; fee Revision... ove E uo 328 
Punyahs Narar, If can be asseseed to Income tax ; see Income tax si 235 
Question what is the man's will, where to be decided ; see Jurisdiction B 475 
—— —— whether certain document to be admitted to probate—Ouiginating 
summons— Executor tc apply to probate Court ; see Jurisdiction iis 475 
Rateable distribution—Civit Procedure Code (Act V & 19089), O. XXI, 
R. 73 ( 3), section 73—Execution of decree — Pisrchüse by decree-kolder— 
Acceptance of poundage [ee—Purckase money set off against decree— 
Other crediters decree-helders against the tame judgment-debtors— 
Application fer raicalle distribution Purchase mensy tobe treated as 
part of the assets realised by the executing Court fer rateable distribu- 
Hom. ° 
Whenever a dePree-holdsr apples for a rateable distribution under sec- 
tion 73, Civil Procedure Code the Court is not competent to prsa an order 
under ocder 21, rule 72 (2) of the said Code, 
R, obtalned & money decree against S, the judgment-debtor and ín execu- 
tion thereof put up the properties of S in lots for salo, One lot was pur- 
chased by a third person and the sale proceeds wero deposited in Court. 
Two other lots were purchased by R himself but on his prayer to accept 
only the poundage fee by setting aff the purchase money against his 
decree, the poundage feo alone was accepted though no formal order was 
passed allowing his prayar. There woro other decreo-holder creditors of 
S, who having got money decrees against him in another Court of the 
game Snb division applisd for transfer of all the sale proceeds to the latter 
*. Court for rateable distribution of the assets, upon which it called for the 
from the former Court. .t 
Held, that though no formal order gras passed by the first mentjoned Court 
alloying a sot off it may bo implied that by accepting only the ponndage 


. 
. ~ . 9 
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Rateable distribution—( Contd. ). 

feb he agreed to the set off claimed and this order should be treated as 
as order under order XXI, rule 72, clauso (2) Civil Procedure Code but 
should be subject to the provisions of S. 73 of the Civil Procedure Code, 
The purchase money for which the property was purchased by R must 
He regarded as part of the assets realised by the executiog Court for 
rateable distribution. Rajani Kanta Sutradhar v, Surendra Mohan 
Roy’ o 


Railway authorities, ere of —Right of nline to tho immediate Veni 


of goods for which freight was pald—Gome of the goods missing ; we 
Damages - —- e mM = m e 
Recognition Tewancy— Withdrawal « deposit under sction 170 of the 
Bengal Tenancy Act (VIII af 1885) by landlerd—Deposti by purchaser of 
non-transferable occupancy holding— Esieppel—Frevesi— Heard Mea- 

o ders on beth sides." s 

Withdrawal of monoy, deposited under section 170 of the Beagal Tenancy 
Act, by the purchaser ofan entire non-transferable occupancy holding, by 
the landlord, amounts (in the circumstances of the present -case) toa 
recognition by the latter of the tenancy. . 

From the words * Heard pleaders on both sides, P” it cannot be assumed 
that there was an objection on the part of the landlord before he withdrew 
the deposit amount. 

Assuming there was protest on the side of the landlord, if ths money is 
accepted by the landlord, that amomats to z recognition of the tenancy 
onthe principle of estoppel. Chhota Murari Mohan Panda v. 
Protap Narain Panda .. e - - e 


of tenancy by lendlord—Deposit of money by purchaser of an 
entire Don-transferable occupancy holding, under section :70 of the 
Bengal Tenancy Act— Withdrawal by landlord ; a«e Recognition - 
—  ———— of tenancy by landlord-—Money aceeptod under protest by land- 
lord—Deposit under section 170 of the Bengal Tenancy Act by tbe pur- 
chaser of an entire non-transferable occupancy holding ; see Recognition 





Re-eatry, contract as to, if repugnant to legsc—Molarrarl lease ; see Eject- - 


ment ats ws æ - te 


—  —— , contract as to, In a Kabuliat—Non.permanent loase-~Contract, 
binds whom ; see Ejectment ns "S m 
Registration Act, Sec 17—BHyoapatra —Another document for passing to ; 
. sse Admimibility TE we - - 
Regrant, effect of—Gorernor-General's ebciniad lisa of March, du. 
. fscation of proprietary and under. proprietary rights in the soikdt 
see Undec-propeletary rights one an En m 
Regulation 1 of 1793, Art. VI ay - one 
Rellet In the shape of reatitution-—Sale in execution of mortgage diced 
“+ Possession obtained by deccee-holder auction-purchaser—Suit by mort." 
ragor to set aside execution and decrese-Retrial of mortgage nuit 


Applleation under section 144 Civil Proceduf Code for p s enjoyed by, 


4 3 
. . Li . 
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Retlef— (Cen id.). 
mortgages under his posseusion, before final decree under mortgage ; see 
Restitution... ow 
Renouncing religion, effect of — Caste ‘Disabilitins Sia Md, (Free 
dom of Religion), (XXI af 1856), section 1— Scope of—~Persom renouncing 
religisn alone protected. 

Section 1 of the Caste Disabilities Removal Act, XXI of 1850, in terms 
only applies to protect the actual person who either renounces his religion 
or has been excluded frem the communion of any religion or has been 
deprived of caste, and prozects such person from losing any right of pro- 
perty or of succecding as Eelr. Mitar Sen Singh v. Maqbul Hasan 

. Khan me - see m 
Rent— Madras Estates Land P (4 Mad. 4 1908), sections 4 omd PESE 
allemed to lie /allem— Custom rolieving ryot ef rent. 

Where there is a custom to zelleve the tenant of rent În respect of land 
allowed to lie fallow, such custom is one of the conditions under which 
the rye¢ holds his land within the meaning of section 37 of the Madras 
Estates Land Act, 1908, auc the operation of section 4 of the Act, which 
entitles the landholder to collect rent in respect of all rycti lands, is 
restricted to the extent to which the tenant by the custom is so relieved of 
his rent. B. Raja Rajeswara Setbupnsthi, Raja of Ramnad v. 
Mangalam .. - - m os - 

—— —Haura:ki Makarari least Consirnction— Kent pasable partly im cash 
and partly in hind—Paddy and Kelasses— Value. mentioned in ihe 
lease— Tenani Hobility. 

A registered Kabullyat executed after the passing of the Bengal Tenancy 
Act was given In following terms: ‘The jama is held by you in khes 
as appertaining to your hushand’s estate, I having applied for taking 
eettiement of the sald land and fama in Moureshi Mokrari Kaemi right 

>œ ' on payment of a Salam! consideration of Ra. 250 and on fixing Rs. 12 

asthe rent in cash and 13 seers*of Gwia date molames, the price 

whereof is Rs, *r and 8 Arkis of Gwla paddy (rentin kind), each arki 

being equal to 16 palis of 4 scars a pali, the price whereof is Rs. 12, 

aggregating to Rs. 35 per annum in accordance with my prayer, you 

grant settlement to me in Moureshl Makarari Kaeml right in respect 

` of the aforesaid 8 bighas of land with trees etc. on taking from mea 

Selami consideration of Ra. 250 in a lamp and at an annual rent of Rs. 

12 in cash and 12 seers of date molasses and 8 Arbis of died Gula paddy 

(rent in kiad) at full measure withont variation and give mo pattah...... 

Tho cash rent will bo payable by 2 equal kists In Aswin and Pous and 

the paddy andhe molasses will be deliverable in Poua every year, 

If default is made.in the payment of cash rent interest at Re. 1 p. c. 

p. m. oc damages.at 25 p. c. will be charged and besides the rent 

* fixed ces will be recoverable,” There was no provision for pay. 
monlof interest on the produce renti 

Held, that the tenant is primarily ablo to pay the arrears ult: rent at 

the rte of Ra. 12 in cash, 12 8068s of molasses and 8 arts of py, 
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Rent —(Cenid-). 


in the measore as giren im tha Kabultyat. It will bs for tho tenaat to 
show that he is not in a position to deliver the molasses asd the paddy, 
andifit be found that the tenant has no molasses or no paddy to deli- 


o, Yor or that there is no molasses or no paddy to be attached, then he 


will be liable not at the market rate, bet at the rate which is mes- 
tioned in the Kabuliyat. 

Held further, that ifthe tenant be lablo for the cash value of the pro- 
duce, in that caso the landlord is eatitled to Interest ander section 67 of the 
Bengal Tenancy Act at the rate of t2) per cent per annum. Bishan 
Moadal ». Chara Chandra Chatterjeo ome x 


Rent decree — Execution. of —Limttation—Dengal Tenancy Act. (VIN y 


1885), Sec. 143 Sch, III Art. 6~Cteil Procedure Code (Act V ef 1908), 
Secs. 37, 39~Euteriaining application for sale of property ontside 


' jurisdiction and jurisdiction to exacuie the decree—Court passing the 


decree, consed to exist—Application for execution to the Couri to which 
the non-ceasing Courts business trausferred~—Application fer sale aff 
property outside jurisdiction —Daty of the Couri io whith application 
wat made— Continuation of proceeding. 


A decree for rent was obtained 'Ín the srd Court of the Munsiff at Bhanga 


onthe 6th July, 1923. This Court was subsequently. transferred by 
Government motificatlon to Gopalgunge asd became the and Mumsiff's 
Court there, the 31d Munsiffs Court at Bhanga having been abolished. 
On the sth Jaly, 1936, the decree-holders applied for execution In the 
and MunsiPa Court at Gopalgunge by attachment and sale of immoro- 
able property of the Judgment«lebtoc which was situate within the local 
limits of the Jurisdiction of the Munsiff, rst Court, Bhanga, and had 
never been within the Jurisdiction of the Muusiif, and Court, Bhange. 
There was also a prayer for execution by attachment and sale of the 
judgment-debtor’a movabies. The Munsiff pf Gopalguage on the 18th 
Febcuary, 1937 returned the execution application to the decree holders 
for presentation tothe proper Court. The decree-holders then refiled 
the execution application on rst March 1927 is the Bhanga ist Muanalif’s 
Court. The execution proceeding was dismissed as not maintainable by. 
an order dated roth December, 1937. On appeal it was declared that 
“all proceedings ia the case after 18th February, 1937, were takeo 
without any sanction of law” and the appellate Court directed the 
Munaiff, tnd Court, Gopalguuge, “ to proceed ander O. a1 Rr. 5 and 6- 
»Ctvil Procedure Code after taking an application from the decree. holders 
tender section 39 Civil Procedure Code * Tho docroo-holders tok pro- 


" ceodiags accordingly, with the result that the Gopalgunge Court On 17th 


August 1923 sent the decree for execution to the Munmsiff, rst Court, 


Bhanga, together, with a certificate of non-satisfaction. On. the papers, l 


belog recetved by the latter Cowt the decree-hoidors on 27th August 
"1918 filed a fresh application for execution there. 


Held, that the applicftion for execution dated Bo a7th August-1928, wase 


not barred under Article 6, Sch. LII of the Bengal Tenancy Act. 
*. 
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Reut—(Conid.). - 
The Gopalgunge and Munalff’s Court belag the Court which passed the ` 


` 


decree having regard to section 37 (b) of the Civil Procedure Code was 
the Court which could receive the application for execution and decide 
on any question as to whether the decree was barred by Hmitation ete., 
and then to transmit the decree to the Bhasga rst Court asit (Gopal. 
gunge and Court) could not attach ai well property situato outside its 
Jurisdiction. 

The Court which passed the decree (Gopalgunge and Court in this case) 
had jorisdiction to entertain tho application for execution. 

There is a real distinction between jurisdiction to eatertain an application 
foc sale of property outside jurisdiction aad Jurisdiction | to execute the 
decree. by'sale of such property. 

Per Mukerji, Fi Wharo application for execution was filed In tho trans- 
ferring Court before transfer of the decree, it fs not necessary to file a 
fresh application for that purpose in the transferee Court, 

Sectiow 38 of the Code of Civil Procedure confers jurisdiction upon either 
Court—the Court which passed the decree (the expression being read in 
the light of explanatory section 37) as well asthe Court to which the 
decree Is sent for execution by such Court (in accordance with the powers 
conferred By the enabling section 39). 

The application for execution was filed within time in tho Gopalgunge 
Court, which under section 37 (b) of the Code of Ciril Procedure was tho 


Court which pamed tho decree. When subsequently the decree was, on 


the decree-holder's application, transferred to the ist Court of the 
Mumaf at Bhanga accompanied by a certificate of non-satisfactlon, 
there was nothing on the question of limitation to stand in the way of 
execution. k i 

Per Mitter, 9: The application for execution, which, in fact was an 
application under O. 31, R. 11 of the Code of Civil Procedure, was made 
in July 1924, before the Gopalgunge Court. Having recelved the appli- 
cation It was the duty of the Gopalgunge Court to sead It for oxecution 
to the Bhaoga ist Munsif's Court having regard to the provisions of 
section 39 clause (b) of the Code of Ctyil Procedure. The Civil Proce- 

- dure Code was made applicable to executloa of decrees for rent umder 
section 143 of the Bengal Tenancy Act, 

Per Curiam, $1 An application to havo a decree transferred to another 
Court, though not an application for execution : is astep in aid of 


execution, Sreemath Chakravarti v. Pesa Nath Basdo- 


padhya *. u - E E ers 
me, enhaacement of, landlord, " can claim, upon any other ground not men- 
tioned in the lease in the exercise of any right conferred on him by law 
aftey the contract } ses Permanent lease -— ae Ves 


m, Jf fixed in perpetaity—Intent of parties —Kabullyat stating that tho 


fBnant should lay without notice additioaal rent at the rate given in the 


previous portion (of the et) for land which might “be found to be 

if excess by measurement z sev Permanent las ` - “en? 
. e scs 

. . 
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Ront payable partly fe cash and partly in kind—Valne mentioned in Mauraai 


Mekarari loase—Tenant’s liability ; ses Rent se m V 179 
Res judicata—Ciei] Precodure Code (Act V of 1905), section. 1 Judgment . 
in frevieus uti determining question of ownership. 
I» anaction of ejectment brought by A as owner against the widow and , 
* four children of a deceased intestate, it was held that as regards the share . 
of one of the children, namely, B, he being the plaintifs temant, was 
estopped under section 116 of the Evidence Act. A decree. for ejectment 
was accordiogly passedin the plaintiff A's favour, and it was further 
declared that he was entitled to, and was the owner of, the share of, the 
defendant B in the sult property, , ; 
Held, that a subsequent suit brought by B against tho plalatif in the faime > 
action (A), to estaiah his (B's) title as absolute owner to the share in 
question as ono of the next of kin of his father, was barred by the rele of 
res judicata, us tho former judgmont, helng between tho same parties, 
* had finally and conclusively determined in A's favour the ownership of | 
the share now clalmed by B in the new action. AME e 
nos v. James Golder Robinson - i 
— — constructivo —Fallure to aus for declaration, if bacs a claim for in 
substantive relief ; ses Burden of proof sas T As Sia 
Restitution —Cisil Procedure Code (Act V of 1908), Secs. 144, pina are sed 
tHon—Courfs inherent pewir—Ex parte morigage decre e—Execulion ..— 
stie — Purchase by mórigagee — Delivery of possession after conformation — 
ef sala — AtMicaiion for setting aside merigago decree. by merigager en . : 
the ground of fraud—KEx parto decree set aside —Resteration of the origis 
nal morigege suit— Kectuery of possession by morigager—Application by 
morigupger for account of profis during the time of the aforesaid posses 
sien of merigages—(Qusstion left open by Couri—Fiual decree passed 
subject to enquiry about profisumder secilen 144 C. P. Code—Afplica- 
Hen made by morigager under section 144 before the final mortgage — E 
~ decrte—Aplication, maintainabilüy | o/-MEstephel—Cour?a. inherent 
jurisdiction te give relief. ° 
Per Curiaw |. itis open toa Court in the exercise of its Inherent power, 
to make an-order for restitution for the purpose of doing Justice between 
the parties concerned even in a cass which may not come withig tha' terms 
of section 144 Civil Procedure Code, 
The plaintiff opposite party appellant baviog obtained an exparte mortgage 
decree against the defendant applicant respondent purchased the morte -~ - - 
. (aged property and npon confirmation of the male obtained delivery of -+ - 
possession on the soth October 1918. The respondent then instituted a E 
. Malt for setting aside the exparte decree. on the ground of effaud And  - 
obtained an expacte decroe and recovered possession of tbe sald property _ 
in May 1926. The original mortgage ssit having been restored thereby, — 
it was retried and decreod on contest on the rat March 1928, Inthe . . 
"cgurwe of the retrial the respondent, applied for an account being taken of? 
the profits enjoyed by the appellant for the period from the aforesald goth. 
October 1913 to the data In May 1996 wifin the. respondent Sale 2 


* 
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Restitutlon—(Cesid.)..  _ 
posecssion, The Court left the question open with the remark that thee 
question might be determined on an application under section 144 C. P. 
Code. Before the final decree was passed on the sist March 1929 tho 
vespoadent made the present application under section 144 Civil Proce. 
dure Codo for boing awarded tho sald profits. It was contended that the 
application was not maintainable : 

Held, per curiam, that apart from tho question of the applicability of 
section 144 to the facts of the present case it was clearly the duty of tho 
Conrt to proceed under section 151 C. P, Code and give the respondent 
the most complete relief in the shape of rpatitution. 

Held, per Muherji, J 1 The appellant having taken the decree in the mort- 
gago sult with the reservation that the question of profits for the period of 
his possession would be determiaed on an application under section 144 
C. P. Code and having reaped the benefit af that decree by execution, 


cannot be permitted to turn round now and challesge the maintainability ` 


of that very application when it has been mado, 

The words ‘Court of first instance’ in section 144 safficlently pofnt to the 
Inteatlon an the part of the Legislature to confine the applicability of the 
section to cases where the variation or reversal has boen made orisa 
consequence of an order passed by a superior Court, 

The applicability of section 144 does not depend spon the charactor of the 


que&tion—simple or complicated—that may arisa for consideration, If - 


the case comes within the parview of the section, no matter whether the 
question is simple or complicated, it will have tobe determined on an 
application made under it and a separate sult would be barred, 

Held, per Guka, F, That the provisions of section 144 &re'applicable to 
the facts of the present case, 


Section 144 C. P. Code which ombodies the rnle to be followed in cases 

id where restitution is sought, after rovocaa] or variation of decrees, contem- 
plates all cassa of reversal or varlation and is not confined to reversal or 
variation om appeal or revision. The test belog whether the decree pro- 
viously mado remained in force or mot ; was the decroo annulled, bo it by 

a decree passed ox appeal or revision in the same suit, or by a decres 
passed in another sult brought for the purpose of setting aside the decree 
previously made. Ramanath Karmoker s. Sheikh Assanulla — .. 


Restraint on allenation— Demise of a temporary or life interest ; see Aliena. 


tion, restraint on E oss i oe 
Rotrial—Judgo assertive in his opinion:; ase Misdlrection ies - 


Revaluatioa—Bjection, if te le heard—Calcutta Municipal Aci QUI of 1933 
B. C.), Secs. 13%, Sub-Secs. 1, 8, Cle. (o) & (e), 1137, 132, 139, Sub- 
Secs. (1) S (3), 140, 146— Provisions, applicability of-— General valna- 
fion OF the whole ef the ward —Nptice, when io be given— Right to object 
whgre there is mo provision for a msiice —General right of the Rxecutive 
Oftcst— Reduction in the assemmesi —Omnir or occupi having se 
righ fo require n rev l sation —Reduction of assessmen by the Kx scuttes 


*. ME 
9. * 


Paag. 
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Revaluatlon—( Cond. ). ` 
Oficer—Stainiory obligation to hear objection—Interpretalion of a sta- 
Ixie—Dnuly of Court—Appral—Specific Relief Act (lef 1877), Sat. 40. 

Sections 139, 140 and 141 of the Calcutta Municipal Act,’ 1923, apply to 
a case of: substantial demolitlm under section 131 (2) (€) or In other 
words, a person dissatisfied witha re-valuation under that part of the 
sub-section ts entitled to be heard, aad, if necessary, to appeal under the 
provisions of thosa sections. 

The duty of the Court is not to put a construction which seams to the Court: 
to be best Ín the sanse that it will work out with tho most justice or 
with thé least inconvenience but to put a construction which seems to 

the Court to be the best in the senso that it Is nearest. to the lange go of 
the Legislature. © ; 

Thero is an appeal from the order of tho learned Judge of the Original Side 


making absolute a Rulo leíued under section 4$ of the Specific Rellef . 


Act. 

The provisions In sub-section (1) of seotlon 137 of the Calcutta Municipal 
Act are intended to apply when the getteral TUHORIUCA ward bas bosa 
completed. 

The notice referred to in sub section (1) of section 137 isa notice which Js* 


to be consequent upoa the completion ofa general valuation of the whole 


of the ward, 

Section 138 of the Calcutta Alunicipal Act applios to all cases of an 
Increase io valuation and not merely to a case where generi nmesement 
of valuation has put a higher figure than previously. 


The general language of sub-section (1) of sectien 139 does apply tothe - 


case of valuation which the Executive Officer Is required to make either 
under clause (a) or clause (o; of sub section (a) of section 141, = 

It is wrong to regard sub-section (3) of section 139 as cutting down ina 
drastic manner the deliberate general language of sub-section (1) of that 
, section. 

The effect of sub-section (2) cf section 139 Is that in those cases whero 
under the Act the owner is given the benefit of a notice, the title within 
which the objection isto ko taken Is limited to ‘a oortaln period aftér 
recelpt of the notice and in cases where there is no provision for a notice, 
the effect of sub-section (2) ls not to take away his right to object but 
merely that there [s no limit or no effective limit upon this right. 

The provisions of sub-section (3) of section 131 are not to be confounded 

» with the general right of the Execative Officer under section 146. 

Both clause (a) and (o) of sub-section (a) section Igt give a to the 

. subject to call for & now: valodtion with a view to reduction if the nebess- 
mont and the mere fact that by clause (b) of" section' 146 the Executive 

Officer has the power to reduce the amonat of aby valuation In the aisass- 
mont book—a power from the exercise of which there is no appeai-- 

* into way shows that thoro is no appeal from ‘a valeation which under 
section 131 thewner or ozcupler has'a rigfft to require. 

If tho owner oc óccttpler has no right: ‘to rogalce a ro-valantion, the Exace- 
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Rovaluntion—(Cvsid.), 
tive Officer in a proper case may still redoco his assessment. and no right . 
of appeal from that is given in a case in which the statute has not given a 
right to revaluation. 
The construction of section 139 is ndt to be controlled or governed in any 
way by a contemplation of the concluding words of clause (b) of sec- ex 
Hon 146. J.C, Mukerjee v. Karnani Industrial Bank Limited ... 100 
Reventio entries, effect of—Possesiion of waste and uncultivated land see : 
Adverse posxsessioa Em en ae ^ os 283 
Rerision—Civil Procedure Code (Act V ef 1908), See. 115—~Irregularity— 
Application to sei aside ox parte decree —Ceuri's peme r—Civil Procedure 
Code (Act V of x908), Order IX, R. 13 and Sec. 151, scope of—Ex parte 
decree sei aside irregularly —Inherent jurisdiction of Comgt—Misappli- 
cation —Cour?s power is reí "is a ljourn ment prayed for by beth sides. 
The plalatif brought a suit in October 1923 fora declaration of title toa 
certain property and for certain celleía as regards possession and rents * 
against a number of defendants, Amongst the defendants opposito parties 
before the High Court only the defendant No, 17 filed a written state- 
ment. The case was protracted for a long time and ultimately the 18th 
July 1927 had been fixed forthe hearlng of the case, which all the 
parties knew of had the usual means of knowing. On that date both sides 
applied for adjournment which was refused by the Subordinate Judge 
who tried the sult, Tao case was then taken op. The plalotlf called 
his witnesses and the defendant No, 13 called a witness. Tho other 
defendants applied.for adjournment, But when this was refused they 
did not take any further part in the proceedings and the sult was decreed 
ex parts against them. Some of theso latter applied under order 1X 
rule 13 of the Code of Civil Procedure toset aside the ex parie decree. 
No case was made oot. under order IX rulo 13 but the sult was restored 
on other considerations not contemplated by the above role and under tha 
provisions of section I5: Civil Prosedure Code : 
Held, that as the» Subordinate Judge exercised powers which are not to be 
found in Order IX rule 13 Civil Procedure Code and set aside the decrea 
Irregularly, the High Court could interfere under section 115 Civil Pro- 
ceduro Code. . 
When no case js made out under Order IX, rulo 13 itis not open to the 
Trial Court to ealarge the rule by having recourse to section rev Civil 


Procedure Code. 
It is often vory right for a Judge to refuse adjournments which are asked for : 
by both parties. K. B. Dutt n Shamsuddia Shah Shahob w 534 


—— —— Provincial Small Cause Courts Act ( LX of 1887), Set. g5— Smit jor 
damages fer breach of coniraci—Nen- consideration of evidence and all 
the facts and circumsiauces of the case and conduct of the parties— 

Error & law. . 

The difendant contracted to sell roop maunds of” husks to the plalatiff at. — «* 
three and a half annas a maund.e He duly delivered 589} anaunds but 
delayed in the delivery of the remaining 410} m&ands and finally tene 

~ e f : " 
° e. 
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Reviston—(Conid,). 


d8red husks mixed with sand of which the plaintif refused to accept 
delivery. The plaintiff's contection was that the husks subsequently 
tendered were not up to sample, that they were inferlor in quality to 
husks previously supplied. The plalatiff brought a suit claimiag damages 
for breach of contract. It was admitted on behalf of the defendant that 
the husks tendered to the plaintiff contained a certain amount of sand, 
but it was contended that it was unavoidable. There was evidence 
adduced on behalf of the plaintiff that about one-sixth of the so called 
husks subsequently tendered to him consisted of sand and it should be 
presumed that it was aot fit for the cattle consumption. The trial Court 
without taking the evidence on this point into consideration and 
especially the cofiduct of the parties, dismissed the plaintiffs claim 
for damages: 

Held, that the trial Court erred in law ín not takdag into consideration and 
attaching due weight to the facts and circumstances of the caso as meon- 
tioned above.  Ashutosh Geral v Firm standing in the name of 
Balorukand Kishen Gopal w e- on on 

—~—, application under section 439 Criminal Procedure Code, If lies to 

High Court—Order under seccion 476 of the Codeof Criminal Proce- 
dure 5 see Sanction to prosecute T: - eve on 

Right to being a suit for declarátion of title, if in any way affected or cur- 

tailed by the Estates Partition Act ; see Suit, maintatnabillty of v 
= to sue on the original Hundi—Hundl taken id renewal not accepted — 


Acceptor, liability of ; se Mercantile firm d soe 1 
Risk Note, Form B—Immunity given to Railway Conipany ; see Damages ... 
—— — , Form B—Misconduct—Negligesce ; ss Damages "e 
Risk Note, Form B —Misconduct meaning of; see Damages D 
-—— Note, Form B—‘Miscondnct’—~Wrongfu! commision and omission, 

intentional or unintentional ; see Damages | d m ves 
—— Note, forwarding order and railway recelpt, if to bear the samo dato ; see 

Damages ats E ES s 


—— Note signed by the person deliver the goods to the nlir adminis- 


tration with the addition ofthe words 'for M. S.', effect off see 


Damages) e - ^ T eos m 
Rifles, Fundamental, as to construction of documests—Esglih and India; 
eee Constroction as ei - i ave 


Rules of the High Court oa tho Original side, Chap. XXXVIII, rule 59 
(corregponding to rule 35 in the preseat edition of the Rules—Attorney's 
application for realisation of his costs—Summary order; sese Attorney's 
cos. "m m om tes ~~ ra 

Sale, if froo from all encumbrances, under the Bengal Tenancy Act—Decres 
for arrears of rent which Incinde interest not due, and dot recoverable, 





"^ asfent; see Limitation... k $ T" E 
by a life esta& holder of property wold is void; sre Alienation, ; 
restraint On .- ml PT vee 4 
s - 
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Sale proclamation Value of property to be sold—Executlon Court, if to 
investigate into an approximate value of the property to be sold j see « 
Val vation ise pm aes 145 

Sanction—Criminal otini Code (Act V of ae Salida 476, 198 (1) 
(b)—Complaint in respect of offences covered by Section 195 (1) (D), 
whether te bs confined against parties to a precoding before Court— OR- 
ence committed ‘iw’ er ‘in relation’ to a proceeding— Parsons, not parities 
te the proceeding before Couri —Couri's.— furisdidisn—imdtan Penal 
Code (Act XLV of 1860), Sec, arr. 

The Court may make a complaint against à person under secticn 476 
Criminal Procedure Code for an offence ynder section 211: Indian Penal 
Code If it is of opinion that the proceeding before the Court was caused 
to be started by that person though ho was not a party tom proceeding 
before tt. ` 

An offence may be committed by a person tu re/atien to a judicial pro- 
ceeding though he may not be a party to the proceeding or though ft 
may not have been committed by that person in a fadiclal proceeding, 
Akhila Kulla Chaudhury v. Emperor M sia 149 

Sanction to prosecuto—Revision—Criminal Procedure Code (Act vf 
1898), Secs. 499, 46 —Civil Procedure Code (Act V. ef 1908), Sec. 175— 
Supervising furisdiction—Court of law—Offence committed in er ont- 
side Court—Preliminary emguiry, if mecessary, befere commiimeni— 
Successor in ofice, Uf tound te make enquiry before -commilmeni— 
Pleader, if cam fila petition wader section g75 Criminal Freerdure 
Code withent vabslainama., 

Per coriam: An application in revislon to the High Court against an 

: order under section 476 of the Coda of Criminal Procedure does not lie 
under zection 439 of the same Code as it is not a matter connected with 
any proceedings before any infedor Criminal Court within the meaning 

~e of sectlon 435 Criminal Procedure Code. By an order made by the 
Chief Justice the Bench taking cfiminal matters is authorised to receive 
and hear appedls and revision applications against orders passed under 
sections 476,476A and 476B Criminal Procedure Code by Civil Court, 
If tho revision application is not entertainable under section 439 Criminal 
Procedure Code the High Court can only Interfere under. section 115 of 
the Code of Civil Procedgrs or section 107 of the Government of India 
Act. The Rule obtained under section 115 of the Code of Civil 
Procedure fs limited in its scope and the High Court has sot the 
freedom which it generally assumes in dealing with criminal matters 
under section 439 Criminal Procedure Code. The order of the lower 
Court passed theappeal under section 476B, Criminal Procedure Code 
can only be challenged coder section 115 of the Code of Civll Proce- 
dure for wrong, illegal or irregular exercise of jurisdiction. 

° ° When a matter comes up tc High Court and the High Court thinks that 

ta tip interest of justice the order of the lower Court should be set asides > 


it can da so in ite supervisirg jurlediction. * 
An ord; made wader section 476 Criminal Procedure „Code without pro» 
e a. 
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Sanctiog to prowqcute—({Contd.) 


liminary enquiry was never bad either mador tho old section or under 
the present section. 


A successor to the officer before whom the original trial took place, is cst 


*ebound to “hold an Independent Investigation before making the order 
under section 476 Criminal Procedure Code. 


. Per Coatelle, J: It is not necessary or even a matter of prudence that . 


any enquiry should be held in cases where for example all tho facts 
which are material to the charge which is to be made, have already 
coms out im the course of the hearing of the case or where they have 


already been brought to the notice of the Court in swch a form that tbe , 


Court can rely ox®the information before it: 


Per Curiam |. The Court has to decide in oach individual case whothor 
, in the interests of justice a preliminary favestigation is necessary. Ina 
caso where an offence bas been committed outside the Court and not ia 
the presence of the Judge, it would be judicinas, if not incumbest, 
upon the Court, to hold a preliminary enquiry in order to find ont for 
itself whether such an offence was really committed. But where an 
offence Is committed in the pretence of the Court or from a perusal of 
the record it Is of opinion that itis necessary in the Interests of jusice 
that a further enquiry into the matter should be made in the Criminal 
Court, it may make a complaint to that effect to the nearest Magistrato 


without making any preliminary enquiry. It cannot be laid down as a ' 


proposition of law that in every case It ie prudent to hold a preliminary 
enquiry before making a complaint under section 476 Criminal Prooedure 
Code. There may boa case whero the revising authority may frink 
that an action wnder section 476 Criminal Procedure Code was too 
hastily taken amd that there should be further investigation in the 
Per Costello, Jı A Court. of law does not arr: Pr of “the particular 
individual or individuals who may be presiding over the proceedings 
therein at any particular momert but it isa permanent institutioc and 
therefore any judicial officer who sits fo tho Court is fust as compatent 


to deal with the matters coming before the Court as any other incumbent - 


of the office. 


Per Curiam, J: A suit was filed upon a bond and It was supported ky the l 


evidence of not less than alx witaesses. The Munsiff who had derided 
* tho sult wont thoroughly {ato the matter and from the circumstances and 
evidexco'In the case was clearly of opinlon that the bond was agérgery. 


* That decision was upheld by the appellate Court. Tho suocezsor in office ^ 


wont through the reoord and ordered prosecution under sectim 476 
Criminal Procedure Code and fa the concluding portion of his order said 
f" Now, it appears lome oo a Careful examination of the record that a 
prises facie casb bas boon mado out that all (he opposite parties abore- 
mamod have committed an offesce punishablee under section s09-130 B. 

I.P, C. abs under section 310-511-1230 B of tho sajd Coda P : 
. e 


Sanction to Prosecute—(Cenid. ) 
Held, that the petitiocers woro in no way prejudiced by the "Münsiff not * 


making & farther investigation in the matter. 

A pleader who moves a petition under section 476 Crimlaal Procedure Code 
need not file a fresh vakalatoama for the purpose. Tho Court takes action 
of its own motion anc what the pleader does is to bring the matter to the 
notice of the Court. 


A Vakalatnama filed in a sult remains in force In all the different atagos of > 


the case. 

Per Costello, Yı Under section 476 Criminal Procedure’ Code there is no 
restriction made as to person. or persons by whom an application can be 
made to the Court and therefore if the pleader is io ono sense an 
unauthorised person hoe is none the less competent to make an applica- 
tlon to the Court: if ho chooses, He does nothing more than to bring 
the matter to the attention of the Court. It is then apen to the Court if 
it thinks fit in the Interests of justice to take action in the matter in the 
samo way ks it might ako action sas mois wilhont any application at all. 

An application, made irregularly does not by itself deber the Court from 
acting in the matter urder section 476 Criminal Procedure Code. 

Any Court which from aay source acquires knowledge that there is a prob- 
abHity-that one of such offences as are mentioned In section 195 of the 


Code of Criminal Procedure has been committed, ought as a public duty . 


in suitable oases make & complaint under section 476 Criminal Procedure 
Codo.. 

Matters andor section 47€ Criminal Procedure Code are not inter paren. 

One of the objects of section 476 Criminal Procedure Code is to prevent a 
private person who happens to be an unsuccessful and disappointed liti 
gant, from captiously retaliating upon his successful opponent by insti- 
tuting or eesking to institute criminal proceedings against him. 

A Court ought to be very reluctant to interfere with the discretion which is 
conferred upg a Court when making a complaint under section 476 
Criminal Procedure Code. Parna Chandra Dutta s. Sheik Dhata.. 


‘Sarkar’ and ‘Huzoorali’ in different portions of the Kabuliat, significance of ; 


see Ejoctment , sear ies as vis «e 


Shamilat Taluk, what is ; ree Burden of proof s w Aa 


* $hnre-holders of different grades, if can sue for partition ; see Partition ... 


Shipowner, liability of, for tho value of goods to the vendor—Prodaction of. 


mates receipt before iswus of bill of lading, coaditlon as to—Non-obser- 
vance of condition —Unpald vendor's lim—Goods shippod in the name of 
the vendeo- Vendor i in possession of mate's receipt ; see Carrier Du 


Signature of person delivering goods to the Railway Administration on the 


risk note, if binds the owner j 506 Damages m ere on 


, Specific Iggacy —nalan Succession Act (XXXIX of 1925), sections 335, 3 — 


Property specifically bequeathed te the shebaite of an idel—Decreial debt 
affsinst the deceased deltyr antecedent to specific legacy created nder Als 


will-eKxecution of decres by ib creditor against the administrators of. 
ChE ortate of the Satoh debior—Attachment of the property specifically > 
ME" 
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Specific leyacy —(Cenid.). o 
bequeathed, if vald—Cisil Procedure Code (Aci V .ef 1904), O. a1, 


Rr. 48, 63—Croditor's. right t follow ihe assis. in the hands ef the. 


specific legnite—Pricedure. 

«, If & creditor is not pald, be has a right to follow the assets of tho deceased 
whether they-be specific legacies “or whether they-bs of a: diferent 
character. L'o can follow the specific legacy just as much as any -athor 

: legacy. 

The right of a creditor to follow the astets In tho hands of a legatee isa 
right which has to be exercised by a tult, It cannot be exercised merely 
by levying execution against the egal representative of the deceased 
debtor, ; is . & ` , 

The defendants obtained a decree for possession of some property against J. 
Subsequently J died having by his will left the disputed property to the 

e ahebaits of a cectain idol. The whole of the heneficial Interest ic that 
property was given to the idol, After Js death the defendants proceeded 
in execution against the legal representatives of the deceased. In the 
meantime the administrators with the will annexed of the estate o£ J, put 
the shebaits In possession of the dispnted property. The deferdants, 
thereupon, as judgment-crediters proceeded in execution against the 
administrators of the cetate of J. and attached the disputed property. 


Held, that the property was not liable to attachment merely by levying oxe- i 


cutlon of the decree, Joychandra Roy «. Satis Chandra Roy — .. 
Stall foes paid by daily sellers at dats and basers if can be assessed to income 


tax-3 ave Income tax E p i E yap 


Statomeat in newspaper, dofamatory—Oceasion, prirleged—Editor, duty 
of, on getting a formal notice that a libel action was In progross ; 14s 
Defamation Nase" PS ET NS Ae 

———— we mada before an Excise offer by .co-eccused, if adm‘sible— 
Exclso Act, Secs. 46, 61, 74—Criminal Procedüra Codo, Sect. g6o170 3 





ses Admissibility s vee m - 
—— — — of custom fn Waxib-ul-ars—Evideatiary pem of; we Custom, 
proof of 5s " ; " s ix 
Statute, construction of —Retiospective es sue Ejectment a 
, construction of z ses Boat, confiscation of ... s T 

—— —, construction of 3 ssa Revaluation a m i 
Stop in aid of execution—- Application to have a decres transferred to another 
* Court ; see Rent decroe m ns xd Seca 
Stoep-brothbr, if can be adopted ; see Construction , ee NS 


Submergence of land, effect of, on possesion ; see Ditaviatea lant ^ dae 
Sult, constitution -ef—Ciwll Precedure Code (Act V ef 1908), Order 1, 


rule 8—Defendants in poscession as managers. and malasis of ap. 


A “gkhara”, . 


Plaintif sued, on the basis of his title, to resover possession of certain * 


im moveable property from tho defendants, e who „wero jn pcessession fs 


managers or Mabants of an insigon called the “ [sna Ak^erz." Jt? 
ENEY © xi e 


695. 


335 


345 


133 


646 


Salt —(Cexid ). e 


was found concurrently that the defendants were, at the date of the Insti- ° 


tution of tho suit, ín possession of the said property through their agents t 
Hold, that In the circumstances, tho suit was properly constituted, and that 
it was not necessary for the plalatiff to have recourse to the provisions of 
order I rule 8, Civil Procedure Code, 1908. Mahant Bhagwanpurl 
v. Tho Secretary of State for India In Council 5 sas 
~, maintainability «f—Religttus seciety—Burra Sikh Sanpai— Civil 
Procedure Code (Act V of 1908), Sec. 9a-—~Suit for removal of irusies— 
Sylt compromised —Appeintment of ua, trustee by Court—Legislation 
fer the regulation af Sikh Gurdwara — Punjab Act V of 1925, Seca. 40, 
4%, 127 — Meeting and resolution of Burra Sikh Sangat—gTrusies, right 
of, to nominate his tuccessor~—Appelniment oftrusiee by Burra Sikk 
Sangat—~Application in the original suit for removal of trustee for 
substitution of trustee appointed by the Boird—~Appeininent of Court 
withent jurisdiction — A ppoin!ment, effect 0j , in the subsequent emit. 
The right of & trustee to nominate his successor is a right which 
must be derived from some specia! provislon either in the deed of 
acttlemant or in the rules of the foundation or in the custom of the 
soclety or otherwise, 


Suit No. 3502 of 1922 brought by Burra Sikh Sangat (hereinafter called 
B. S. S) under section 92 of the Code of Civil Procedure for removal of 
Bhai Mohan, Damodar Das and Sardar Sundar Slagh —the latter two 
wera also defendants in the present sult—was decreed on the agrd 
February, 1923 on compromise, the decreeappolnting Shiromoni Gurd- 
wara Prabandhak Committee, a registered’ body [hereinafter oalled 
S. G. P. C. (Regd,)], as solo trustee of the Burra Sikh Sangat, Bhai 
Mohan Singh resigned from bls trustooship. Thereupon, the persons 

* acting for S, G. P. C, (Regd) clalmpd from Damodar Das a sum of 
Rs, 10,000, as trust monsy. ° 

The present suit was insticuted in 1934 against Bha! Mohan Singh for 

Rs. 10,000 and Damodar Das for Rs. 9900, 


In 1935, Act V was passed by the Punjab Legislature for the regulation of 
Sikh Gardwaras fn the Punfab, by dection 40 of which [t was provided a 
Board should be constituted and for every motiüed Sikh Gurdwara a 
committee of management, Section 43 (1) provides that the first Board 
shall be known by such name as may be decided uponat a general 
meeting of the first Board, such name tobe approved by the local 
Governmagt. Section 43 (1) provides that fo default of the selection and 
approval of & name undor sub-clause (1) the Board shall be known as 
the Central Board, Section 127 provides that the Board may hold and 
a dujnister trast funda for purposes of a reilglous, charitable or edura- 
dim nature and so forth. . 


On the 23rd November, 1925, thg plaint in the present sult. was amended 
Putting inthe name of Ganda Singh ta tho constitated attorney of the 
S. G. P. C, (Regd lp i 
_e * ' t7 

° . 
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Sult-—(Ceaid.). : 

On the 4th November, 1936, S. G., P. C, (Regd.) passed a resolution for 
its dissolution and transferring all its functions to the Central Board. 

On the 36th December, 1926, B. S. S. appointed the Contral Board as 

e, trustee lo place of the S. G. P. C. (Regd.). 

On the ars January, 1927, the name of the Central Board was changed 
and the name o£ S. G. P. C. was approved by the Puojab Governmsnt. 

On the 10th Jane, 1927, a resolution was passed appointing the S. G. P. 
C. in place of the Central Board. 

Oa the roth Jane, 1938, members of the B. 3. S, appointed the statutory 
Board under its new name o£ S Ga P. C. to be the trustee of the Sangat. 

In 1928 an application was made by the S.G. P. C. and cartate other 
persons as members of B, S. S. by summons to have the new statutory 
S.G. P, C. appointed trustee of the B. S. S. in Sult No. 2502 o£ t912. 

. The Court on the sth July, 1938, appointod the mow statutory 8, G. P. C, 
as the trustee of the Sangat. 

Thereafter an application wes made Ín the present sult to substitute this 
statutory body S, G. P, C. ae plaintiffs and it was they who ware the 
plaintiffs when the sult came on for trial : 

Held, that the application in Suit No. 2508 Was ont of order, es it (the 
suit) had come to an end by tho decree of 1923. d 

That the Judge had no Jurisdiction to make any order as hedid om the sth 
July, 1928 upon the summons which was a crude evasion of section 92 of 
the Code of Civil Procedure. . 

That the plaintiffs ia the present suit could not rest thelr case on the order 
of the sth July, 1928. The effect of the order wag not to cons-itute the 
present plaintifs trustees of the Gurdwara or of the ecdowment belonging 
thereto. . 

That there being no evidence whatever that S. G. P. C. (Regd ) had any 
power to nominate a successor In the trastoeship and there belag no 
evilooos to show what the nature and constitution of the B. 5. S, was, 
the S. G. P. C. was not validly mado trustees of the Sangat zo as to be 
able to maintain the suit In that capacity. 

That the mesting and resolution of teelf operated nothing at al in tho 
matter of the trastos. 

Aa application in the Court of appeal for loave to adduco further evidence 
to show what the nature of B. S. S. was, what its history was, what rule 
governed it and how according toits constitution trustone should be 

. appointed was refused as being too late, Narmyandas Barman s. 
Shitomoni Gurdwara Prabaadhak Committee -— - 
m, maintainability of—Suit for declaration of title—Obfiction under 
Sec. 23 of the Estates Partition Act (V B. C, of 1897)—Hatates Parti 
Hem Act, Secs, 26, 37, 57, 119 ~Hatates Partition Act, chject ej—Co- 


Act (1X of 1908), Sck. I Art. 14—Question of juriediction allowed ime 
raised in send appeal. 


ci was put forth apparently ander epee as of the Esse 


Q0 jrepeieter—Cellscior, {f can enquire inte question of thtle—Limilation i 


78 
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* Paor. 
ult-—(Cenid.). 
Partition Act by the plaintiff as to ceitain share in a certain Mouza. He * 
laid claim to that share. That objection was over-ruled by the Deputy 
Collector; after over-ruling that objection hp passed an order which 
appeared to be passed under sectlon 57 of the Partition Act, The plaine 
tiff more than one year after tho passing of the order brought a sult for 
declaration of title to the share claimed by the plaintif and allotted tothe . 
defendant under section 57 : i 
Held, that the suit was neither barred under section 119 of the Estates , 
Partition Act, (us if it was for declaration under section 26 or 37 of Parti- 
tion Act), nor under article 14, schedule I pf the Limitation Act. 
Section $7 of the Estates Partition Act deals with the mode of partition 
and the allotment by the Deputy Collector of different sakates. An order 
passed by the Deputy Collector Ín the exercise of the powers vested ip 
him under section 57 cannot be questioned in a Civil suit. 


The Collector acting under the Estates Partition Act has in no case been 
empowered to enquire fato questions of title raised by a party interested 
{n the partition. ` 

The right which a person posstseee uador the general law of bringing a suit 
in the Civil Court for declaration of title is oot Jn any way affoctad or, 
curtailed by the Estates Partition Act, 


The object of section 119 of the Estates Partition Act is to exclude jurledic- 
tlon of the Civil Court when the question relates to the mode of deter- 
mination of Government revenue or to details of partition and it does 
not oust the jurisdiction of the Civil Coutt in matters which Involve 
questions of title. T : 

A co-proprietor is in the same position asa stranger with reference to suits 
for declaration of ttle. 


e lt may be that the effect of the order of the Civil Court will be to interfere 
with the order passed by the Dep@ty Collector under sectlon 57 of the 
Estates Partition Act which cannot be questioned in a Civil suit, A Civil 
Court is entitled to declare tke title of the plaintiff before it and request 
the Collector to award to the plaintiff. a share corresponding to the ttle 
found. The Collector may ulso proceed under provisions similar to those 
mentioned in section 89 of the Halates Partition Act, Sections 26 and 27 
of the Estates Partition Act provide the form of the decree in cases in 
which partition is In progress or has been completed. 


The High Court in second appeal allowed an objection as regards juris : 
diction of Court to be raised, though not pressed in the fimt appellato 
Court, *. . 


Per Costello, F: The genera: scheme of the Estates Partition Act Is that 
it ip only the questions relating to tho apportionment of revenue that are 
* e. really efompted from the jurisdiction of the Civil Court. i 
All quéjtions relating to titlato land and possibly orders determining the € 
shares of individual proprietors afe capable of being deddéü io Ciil . — - 
Court, Kedar Nath Sanyal v: Naresh Chandra Ghosh - a 47 


, e .í 
9 i 


Vor, LiT] ° INDEX oF casks, . 61: 


"LO Paar. 
. Sult by traasferee of a permanent tenure for a declaration of title and that the 
'-landlord had no right tohaveitsold in execution of an alleged rent 
decree and for an injunction jene him from so selling —Limitstion . 
Act, Sch. I, Art. 130—'* Right to sue ", when accrues; see Limitation 373 


Salt for damages—Zw/cy of insurance, how far opratin—Liability of 


RE 


` Insurers, 

A policy of insurance having sefeidis to goods, gold and silver ia parti- 
cular, to be sent by post from Calcutta ‘to other places, was enterec into ~ 
by the plaintiff firm with the defendant company, one of the terms of 
which jeter alia was that it was to be a '* registered insured parce. post 
or registered parcel post at and ftom Calcutta to any place in India 
against all risks » and the '' risk to commence from the time rooelpts for 
the packages are given by the postal authorities to the assured‘ and to _ d 
continue until delivered by the postal authorities to the. addresseos or Ut 
thelr reprosentative. " A parcel of gold covered by the sald policy of ' `` 
Insurance was sent through post office from Calcutta to Sambalpur to bo ` 
dellrered to Tarbha. The parcel when itreached the destination was 
tendered to the addressee but was refused on the ground of its not 

* welghing so muchas it weighed before. The post office therexpon took 
the parcel back and reconveyed It to Calcutta and gave notice to the 
plaintiff firm that the parcel was in a damaged condition. The parcel on ] 
luspection by the Iusurance Company's surveyor Was found to qpatain a Mo 
stoso wrapped in dark red tissue paper Instoad of gold, The plaintiff M: 
claimed that the loss occurred when the risk was under the policy ow the i 
defendants : dub 

Held, that the fact that the goods were T coupled with the fect tbat ^ ^ = — 
when the parcel was brought back to Calcutta it was found in the cond? ae 

` Hon fa which it was and there was nothing buta placa of stone which 
weighed much less wasenough to warrant the conclusion that the loss 
was not after the refusal but before the refgsal and the defendants were 
Hable for such los. 


‘ Otter: The policy was nothing more than a policy of inanes and If the 


addresses rofused delivery ani the event occurred that the goods to be 

delivered were never golug to be delivered to the addressee, that did not 

mean that the policy was tobe extended until the return journey had- 

been made to Calcutta. Commercial Union Assurance Co. v. Binjra] ^ ° 
Johurmull m m "s ke -: 7 60 


—— for declaration of title, right to bring, if in any way affected or curtalled | ' 


* 


— for decfaration of title to share claimed—Stranger and co-progrietor , if 


. 


by the Estates Partition Act ; see Suit, malntaloability of .. WORST 347 


any difference ; see Suit, malotaloability of 


~~ for enhancement of rent based on agreement under ééction 26 of the 


Bengal Tenancy Ast -Tenancy originated in 1896—Area declared topo è 
, hage i in 1912—Tenant heldehe land continuously for abou: 16 years s 
" before 1912 aad for 10 year after 1912—At tho timo of ‘institation of* . 
vit, Sec. 29, Sifb-section (1A) of the Beaga| Teüancy Act was not inito- 
ducod—Sult, F goveraed by section 20, Sub-Sec, (TA), see Ejectment n! n? oy 
ey e e 
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: bd Paar, 
Salts Valuation Act, Sec, 8—Sait on mortgage for sale— Claim laid at less . 
than Rs, 5000—Value of the suit ; ses Appeal, i£ Hes ane * s589 ° 
Supervising jurisdictioa—Crder ander section 476 of the Code of Colminal 
Procedure—Interest of ^usiice ; ase Sanction to prosecute — .. us 87 
Surrender by widow in favour of daughters! sons, the daughters not consent- y 
ing or acquieacing ; see Hindu Law one te T 442 
Survivorship, right of, between widows—Mahomsdan widows succeeding to 
life estates ; ses Custom, proof of ... aM 183 - 


Tenancy, recognition of, by landlord —Bengal Tenancy Act, Sec. 170, deposit 
under by purchaser of an entire non-transferable occupancy holding— 





-Withdrawal by landlord ; see Recoguition , — .. T" T 153 
Tenant, if can be evicted — Mortgage deed no bar as to setting of tenants on ~ 
the mortgaged land —Redemptioa of mortgage ; see Ejoctme?it m" 142 
Tomant’s linbility--Ront payable partly In cash aad partly In kind—Value 
mentloned Jo Maurasl Mekarar lease ; see Rent RE 179 
Tenants in common, presumption s to—Portlon of dxbids remainiag d 
undivided after partition ; see Partition us "T ets) 492 
Toetator volition, exercise of y sge Allenation, restraint on Si ves 165 
Tithe, question of—Pleadings ; see Ejectment, suit for m ora 357 
—, question of, ifcan be enquired Into by Collector acting under the 
Estates Partition Act ; see Suit, maintainability of EM ER 247 
Transfer of Property Act, Soc, 82, if can be modified ; see Contribution’... 117 
————, Sac. 41—' Reasonable. care'— Casual enquiries 
made of Irresponsible persons ; see Partition s= = ie 493 
Trespasser, suit by, for ejectment—Title, who is to prove—Pleadings ; see 
Ejectment, suit for m S - — oss 357 
Trover, acHon on, if exclades as to poesession of Prope by bailes or carrier : 
or unpald vendor ; sse Cartier si a cae pa -365 
nee, action when malntalnable ; ses Carrier vi ui - 365 
Trusteo, appointment of, without jurisdiction —Effect in subsequent salt ; ser, 
Suit, maintainability of |... rudi as = 78 
» right af, to nominate bis succeasor ; ; tee Suit, malntaioability of aes 78 


Under proprietary rights—Oxds—ZAfect of Governer-Gensral’s preclama- 
Hon confiscating propristary righis im the soil af Ondk. 

In a suit brought by the plaintiff Taluqdar, ax the superior proprietor of the 

. village, for a declaration that the defendant had no proprietary or under- 

proprietary right in the village, the defendant pleaded that he held 

ander proprietary rights iz the village, which had been granted to his 


_ ancestor by the ascestor of tho plaintiff. | . 
Held, that the evidenge adduced by tho plaintiff, was sufficlent to throw the 
onus upon the'dMíendant of proving that he had the under- proprietary . 


rights In the village which be claimed, 
Held, further, on the evidence, that the defendant had discharged the said 
e onus. * . Š 
Although by the Governor: Generals proclamation of March, 1858, proprie- ° 
tary as yell as undor-proprietary gh in the soll of Ondh were confis- 
catedeand pasecd to the Po Goverament, by the express conditions of 
E ] . . o 


Vor, LiL] * e INDEX-Of CASS, ead : Ll 


PAGE, 
Under proprietary rights-(Cenid:). |. ni - Roel d: og Toyo 
the regrant by the Government of the full proprietasy rights to is quony 7, A 
: dam oyper, thender proprietary rights In the soil (whlch had besa bald, ^ >. at? 
against thg proprietors before the confiscation) wore Ukewlse réstcred fo `` "oe 
thelr respective former owners, Raja Bahadur Raja prd" Saran | 


Slagh v. Rawat-Sheo Bahadur Singh " SR S T. 
Usurious Loans Act, Sec. 3—' Whether hoard es patie c or Hone hes -- c 
reason to helleve’ ; s¢¢Cdmpound interest "is nm et s lut n2 


d — Mm a—Ó 





» Sec, 4,.corlstruction of -ses Compound interest — ^ s P 73 
— M — —À See. 3) Sub-Sec. (2), Cls. (a), Qa and (c), conzfractlort ` 


of ; see Compound interest © ^ tons bae C008 9€ 7 8 S voa 
Vakalatnama Aled jn "acsuit, how jong esum lo forco"; sev "Sasctlon to” LS +: 
prosecute vee Tat ed cru ner 87 


Valuation — Sae. proclamation 7- Civil Proceduri Code (Act Va rbar) Di LE DES M 

R. 66 (3) ( «)—Material.fer purchases teknow—Vains of property tebe - 
-. ssld —Differencs of valuations, belwtin parties —BNxecutiug- Cri, aj ] 
ef— Enquiry, if tà Ba elaborate -Trouble and expense, 0 T? 2 

Value of the property to be sold x1 estimated! by fhe Court Ha m ENT 

:o, very valuable information which helps the intendibg purchaser to Tor an ^77 

idoa of the price which he is prepared to offor for the property. ^ 7^ ^ "ERR 

“An executing Court will not be discharging its duty properly if Ht ordasan 7 
investigation [nto an approximate value of the property to Be sold. è 7764 

Where the valuation pé the property to ba sold as given by the docrée-holder ^ ^" 
was stated by the judgmont-debtor as grossly undervalued anda certain. con 
valuo was stated by.the latter and the Court direct&t the valisHons med? 
tioned by the decreecholdez und: the jadgment-dabtor to be icsaited me ^ E T 
sale proclamation, withontany enquiry i m WE tm ss SERE 


` Held, that though the enquiry ‘need not be an ' elaborate ene, it shanld be. . 
mado by the Court j it should set be abitked en the ground af. emus and M ND 
t elo. E . : PN 
The value that was to be gii Ta the salo dia cado shoul be She ica A 
estimated by the Court and not what tho parties stated to Ee. If the Court. ;.- 
was satisfied that tho valuo mentioned by tha  decree-holder onthe Judge —3, «lag «^ 
mentedebtor was approximately correct, it should bo putin the sale pro ,.- 
clamation as the value fixed by the Court j and, if it was eatisGed that . 
somo other valno oughtto be put there, it-ahould try to ascertain what 
that value should be. Lachiram v. ont Hon'ble Maharajadhiraj 
Bahadur Sir Rameswar Singt- PER e E $e 145 


Variance between pialat and case alleged at thp trial ; sse Pleadings | de we EM d 
Vengdor's lien, unpaid —Condition as to production of, mate’ s Tecelpt, before —.., 
imus of bill of iading--Shipowner ^ delivering gooda Yo the vendes S 
. aselgacs fo ditregard of the condition — Mate's receipt Ir possession of thg -~ 
vendor-- Goods shipped io the name of the vendeo ; see Carrier, CU gteysg * 
e 


Verüiaculs word should be laserted in bracket after -the English rendering >t 7 3 
see Burden of proof m tA e wi : sia 


* Watver of notice under section 77 of the Indian Rallways Agt see Damages i 260 
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Ero Paar. 
Wasto aad uncultivated laad, possession of—Nature of "posscacion y Wc 

Adverse possession E RS me c 893 
‘Waxib-tl-arz, custom recorded in, (leidenn as Clai, proof of 3s 183 
Widow, Hiedn, suit by, for partition and possession —Limitation j sses Hindu 

wil -> Pues m m" ES 450. 
— m, surrender by, In favour of daughters’ sons, the daughters ‘aot com 

seating or acquiesciag ; sss Hindu Law - "E (4a 


We, gift of immovable property by Hioda husband to—No oxpress powet of 
. allemation conferred by deed of  giít —Power of ecol, when caa bo 
inferred ; see Hindu Law - oo à wy 7 74687 
7, Hindg, if absolute owaership given by dosd of gift of inuovable pro- 
pocty by-hasband—No express power of alienation cosferted-Particular 
- words, E necessary ; see Hioda Law FS ary " ` 463 
— — , Hindu, if given full right of ownership—Gift or devise of Immovable = `U 
property by hashaod-+Abseoce of express power of alienation —Use of the 
word ‘Waris’ y see Hindu Law X m ase - - 466 
Wife's power of alienation of immovable property, when cam be inferred—No  - 
expross power of allenation conferred by deed of gift of Immovable pro- -~ 


perty by Hindu husband ; see Hindu Law im a - 462 
WII, cosstrootion of— Previous decision om the construction of othec willa y 
ses Hinde Law à: ach - 0. 466 


-— of & Hisdo-testaboe Duy of Comt to give slack to tactator a detention as 
expressed In the will—I.anguage, specific and unambiguous; see Hinds 
will m cà s * 450 
—— of a Hindu testatot— Principle appileable in TAR j see Hinda will 450 
Withdrawal of money deposited mador section 170 of the Bengal Tenancy 
Act by purchaser of an entire non-transferable occupascy holding, by 
landlord, effect of 3 sse Recognition - ` 153 
Wrongful Act—Issuing bills of lading—Contcact, condition in— Production ot 
i mate's receipt before [sene of bil] of lading —Veador ia possession of 
mates 'receipt-2 Goods shipped is ths same of tho vondes—Bill of ladtag | 
isod In the name of the vendes withoet production of mate’s receipt ; 


see Carlos — .. m us 7 _ 365 
Zemindar,how to be assomed to income tax, fn respect of income derived 

from his Zemindadl 3 ses Income tax ... ee - 225 

. ERRATA, 


1 At page 46. /got mote for s Bd, J. 238 read 3 C, L. J. 238. a 
At page 493 feot neis for L, R, I, A, 24 read L, R, 1 L A, 24r. 
. At page 541 line ra TOR os WEM Rama Chandeajee road Setrucherla 


* Ramabhadrars ju. . 
At page 548 footnote for C. b. J. 379 oe 6 C. L. L 379. 
. ` 
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Adverse possession against mortgagee, if affects mortgagor Fa 


Agreement by parties to sait to abide by the statement of a referee, affect of 
Autrefois conyict—Assanlt in Court--Punishment for interruptiot—Sub. 

sequent conviction for assault - Au - 
Appeal —Order under section 151 Civil Procedure Code T ps 


—— , dismissal of, if illegal—Appollaznt's failue to file affidavit In proof of 


. sod where the peon served on own identification a 
Bengal Tenanucy Act, Sec. so (b)—Holding converted into p tf 








liable to enhancement... - te on 
- —— —— , Sec. 48 — Lands held by raiyat and under. irat: 
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—— — — —— , Sec. 116— Zirat. 1and—Accraal of occupaacy right, 
if barred ie x - pom n 
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If nullity and impeachable in a subsequent sult for rent T m 

— — —— —— , Sec. 147 À 5 V applies to decree in sult on trespass ... 

— —— — ——, Sch. IIl. Art. s—Dispossesion by landlord as 
auction-purchaser— Special Imitation not pleaded, effect of — 2 

—— —— ae, Sch. T Art. s or Limitation Act applicable— 
Suit by teversioner—Dispoeseasion of Hindu widow by landlord et = 
Coals Act, Seca. 26, 41 (a), 103—Cesa, assosement of, by Collector—A ppeal 
to Commissioner dismissod—J urisdiction of Civil Court m 

Civil Procedure Code, Sec. rr—Prior interest of purchaser of equity r 
a redemption not mentioned in mortgage suit—Sabeequent suit based on 





that prior Intatost = . n 
———————, Sec. 47~ Claim by logaleroprecentative that the pe 
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Separate suit, If maintainable € " 
——— —— , Sec. 47, Q. a1, Rr. 9s, Sa in niaii 
between judgment-dobtor and stranger aoctlom purchaser, If appealable as 
a decree—Application, character of .. on wn 
— — — — , Sec. 47, O a1, R. os Rejection on the gtound ot 
imitation of application for possession by decres-holder auction-pur- 





chaser—Separte suit, £ barred se owe m ^ 
—— —— — 4——, Sec. TOS, scope of we - e 
— — ~—, Sect. 144, 151, O.21, R. go—HEzecution sale set 
23ido— Application for restitatlon and means profits m" on 


~—,0.9, R.9g-—'' Plaintif”, if includes '' persons 
claiming through the plaintiff" —Substitution of plaintiff legal repro- 
sentative in appeal from proceeding under O. 9, R, g—Subsequeat suit 

by auch representative in respect of tho samo cause of action, if barred ... 
— —————, O, at, R. 54—8Sale of property after the attach- 
ment befoce levy of attachment by proclamation, if voidablo— Transíeroe 

' in good faith, if protected —Transfer of Property Act, Soc. 53 i 
eb Fae rea O; at, R. 66 (a) (c) —Hindu Law—Interest of minor 
sons 'not impleaded, iícan be iuserted In sale proclamatlon—Decree 


against father i "m ec P ow ^ 
—— — ; O. 21, Rr. 66, 69, 9go—Valuo not stated in sale- 


proclamatlon—Adjournment of date of sale without notico—Matorial 
` irregularity H seek y si an ons 
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fructuary mortgagee’s rights, if malotainable — .. oy n 
—— —, 0. a3, Rules 3 and 4, 11, t2—Executlon appeals— 
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» 0. 33, R 2— Application to sue as a pauper, if cone 
e tains plaint—Coart’s jurisdiction to permit stamp to be paid on rejection 
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of application—Effect of the ordfr — ... “is m" 
——— —- —, 0.44, R.6, application for biac when to be 
made-—Limitation Act, Sch. I. Art. 116 voe 


——— ~, Secs. 38, 43— Transfer. of siens rodediugs to 
the Court of Nativo State—Transfecring Court, if can pass ordors in exo» 














cution before recelpt of certificate of non-satisfaction - ma 
—— — , O. 4s, R. 3— Matter of general Importance En 
— , Sch, II, Para, t4—Arbitratlon by Court-—Reviow 

application E - 
Companies Act, Sec. parecer for business — Profits to be applied, to 
charity—Netetalty of registration — .. - d - 


' Contract Act, Sec, 63—''Neosasaries?", If Includes money advanced to save 


minor’s property ou son a pe m 


a »* Criminal "Procedure Code, Sec. 4 (b)— What constitutes complaint — 


Creminal Procedure Code, Sec. 190 alternative or mutually exclusiva-te 
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——— , O. at, R, go-— Application to set asido sale of usu- 
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Crimimal Procedure Code, Secs. 118, 436 (1)—Release on bail, of person 
directed to furnish security under section 118, pending appeal--Ball 














order, if legal e = - is us 
— — , Socs. 182, 123, 406À —Reference to Sessions 
Court-—Sessions Court, if competent to test sureties nx oe 
— » Sec, 145 (4)—Summoning of witnesses 2amed 
by parties, if obligatory on Court =. as RS fan 
— —— — » Sec. 162—Statemant of approver to Police 
during investigation — Accused entitled to copy  ... naa 
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—M— —— mmm , Sec. 488 (8)—'' Last resided, " meaning of— 








Jurisdiction è v0 w - to = 
— ——À ——, Sec. 926, Cl, (6Ay— Coats of frivolous appll- 
cation for tranafer—Local Government, If entitled - on 


Daughter, adverso possorsion of mother’s stddhan by, and thon iahectiag 
to mother before completion of 13 years— Change of character of posses- 
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Decroo, proper form of —Sult for sale. on mortgage imploa ding puse mort- 
gagoo.who sets up a prior mortgage . 

menmam passed withoat jurisdiction —No objection raised In piecing pro- 
coodings—Subseyuent sult to declare the decren a nullity, if maintain- 
able - - ow m "6 dee oo 

Evidence Act, Sac, 115—No estoppel when truth is accessibie—Transfer of 
Property Act, Sec. 41—Ostensible owner—Transfereo should oxarche 


m. 


reasonable care - 1 . 
Fishery right, if included in "— of land oe ae 
Guardians and Wards Act, Soc. 43, 47 (i)— Ordec pst a rends to 

marry the ward to a certain party, if appealablo... one 
Hinda Law —Mitikshara school—-Partition between sons and P 

sons- Step grandmother's share js = ove 


Income Tax Act, Socs. 3 (1), 4 (3) (vill), 8, 18— Mortgage and, lease to 
mortgagor —Rent under lease, whether agricultural income—Interest on 
securitios paid to, vendor up to date of purchase— Vendee, ¥ exempted— 
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mutation foes, [£ Hable to taxation — ... oon oo os 

— — ——, Secs. 8, 1o, 13, 24-—Deduction for collection charges of 
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of m . - on -- 
Judgment ia probate, if judgment in rem "m e 
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ing subsequent advances, if binding ... ja 99s 
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Police Act, Sec. 34 (3) —Act complained of, does not prove obairuction or 
be annoyance—ConvicHon, if bad - —.. s ES T acm 
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Rallway Act, Sec. 72—~-Contract Act, Sec, 160~Goods Traffic Code, 
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' Succession Act, Secs. 232, 233—Apfeal to High (Cont for Letlers of 
administration—Death of the sole legatee appellant—Heir, if entitled to 


continue proceeding - - om tes "m 
Succession certificate, if can be granted to a member "of a joint Hindu 

family fe d 
Transter of Property Act, Sec. 41—Ortensiblo onae Tremila should 

exercise reasonable care one - m w 
Trespasser extracting minerals, if acquires title to the mine... i 
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HEARING THE COMPLAINANT IN RULES OBTAINED 
m BY THE ACCUSED. 


In that class of cases in which the prosecution is conducted in 
the name of “The King-Emperor on the complaint of X ", (a 
private per;on), a difficulty often arises when the matter comes up 
tothe High Court in revisfon. It is the general, if not the uni- 
versal, practicajin those cases where the accused is the petitioner 
to pray for the issue of notice to show cause on the District 
Magistrate only. The complainant consequently gets no notice, 
* and if he wants to appear and be heard he is immedia-ely met with 
the objection from the petitioner that he is not entitled to appear 
as he did not receive any notice,.......thus penalising the com- 
. plainant for an omission made by the petitioner himself. The 
objection generally finds favour with the Bench and the matter is 
inevitably decided ex parts on the basis of whatever statement the 
petitioner chooses to make in his petition, and the belief or expec- 
tation that the complainant may be prevented from having his say 
in the matter and traversing his allegations is not always conducive 
to the petitioner's making full, complete or accurate s:atements. 
The difficulty is further accentuated by the fact taat in some, 
if not many, of these cases the Crown does not think it its worth 
. while to appear, the reason being that no question of public interest, 
is involved, The complainant, wMo is vitally interested in the 
matter, is kept out and he is often seriously prejudfced when the 
accused succeeds in getting his Rule made absolute in this way. 
This sort of thing cannot happen ifthe complainant is heard, for 
he can then place before the Court facts which the accused peti- 
tioner did not place, or placed inaccprately, before the Court in his 
petition, Something like this actually happened in & case decided 
by the Hon'ble Mr, Justice Jack on: June 4, 1930 (Criminal Revi- 
sion 429 of 1930). In this case the accused was convicted under 
. Ssctiong 323 and 324, Indian Penal Code and in tits” High Court 
the accused prayed for the setting aside of the conviction or, at 
least, for the application to him of Section 56a of the (ode of 
« Criminal Procedure. The complainant was heard ia spite of. the 
usual objection as regards want of malice and the Rule wm dis- 
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charged when the fact (not stated in the accused's petition) that 
the accused had assaulted one of the complainants a few. months 
before the present occurrence and that on the complainant 
institutiog criminal proceedings the accused avoided the issue by 
paying some money to the complainant and filing an undertaking 
in Court, signed by himself and his father, not to molest the com- 
plainànt in future, was placed before the Court, 


In another case, Adinash Chandra Sarkar v, King- Emperor (1), 
the complainant was similarly heard ani the Rule in that case also 
was discharged (per Sanderson, C. J. and Beacheroft, J.). 


In both the above cases I appeared on behalf of the complainant 
and my submission in both the cases was that the King-Ensperor's 
name is used in these cases more as a matter of form “than anything, 
and that the person vitally interésted inthe matter from start to 
finish and likely to lose or gain in the failure or success of the 
proceedings is not His Majesty but the complainant, In such 
cages it may so happen (and this was the apprehension of the com- 
plainant in the case decided by Jack J.) that if the accused 
manages to get off, the complainant is compelled to leave the 
locality. 

It is respectfully suggested that in such cases the complainant 
may be served with notice or, in any case, beard if he so prays, so. 
that the matter may be decided after hearing the parties really 
interested, 


Bar Association, } 


Calcutta, Bimala Charan Deb. 


*^ (1) (1918) 138 C. L. J 120; 23 C w. N, 385. 
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Cipil Procedure Code, section 47— Claim b legal representative that LLR. st All, 878. 
2777 propexty is Mr own and not an asset of the Guanes judgment- iay 


* deblor—Ssparate suit, if maintainable, Pe " 
Imtiax Bi 
. M, a Mahome dan died leaving a widow N, « daughter and three ur 


v. 
brothers.as heirs, One brother B made a gift of his share to his Kabia Bibi 
wife W. N brought a tuit for her dower debt against the heirs of M 

*to be, realised out of M’s assets and she got a decree, B died and 
his heirs including W were brought on the record as B’s legal 
representatives. N proceeded to execute the decree and attached 
her husbaud's property in the hands of his heira including the share 
of W. No objection was jaken by W and the property was sold and 
purchased by N herself, W then brought a suit for recovery of 
possession on the ground that it was no part of the assets of her 
deceased husband B. 

Held (jer Sulaiman and Banerji, JJ.) thata separate suit was 
barred under section 47 of the Civil Procedure Code as the claim 
shoull have been preferred in the execution Court, the question 
being one which comes within section 47 of the Civil Procedurs 
Code. 
$. R; 


indian Railways Act-— Notice of claim under section 77—" Deteriora- 
tion ", meaning of. . LL, R. x1 AlL 855. 


The plaintif indented some rice from a station B under the 
e Bengal Nagpur Railway. The goods were consigned to station D. tenes 

The Railway receipt was wrongly made out to show that the rice was Narag 
sent to a place J, A part of the consignment, however, arrivé at Thee 
D onthe r4th April 1927 and the remaining. portion was orly eub 
received there on the 8th May, 1927. 

The plaintiff applicant thereupon sued for damages on the 
allegation that by the time the consignment of rice arrived, the 
market for the rice fell and the plaintiff suffered a loss, 

Held (per Mukerji, J.) that the word deterioration in section 77 
of the Railways Act includes loss in value owing to delay in :dsli- 
very ahd a fall in the market value of the commodity consigned and 
suit for the recovery of such loss is not maintainable Won the 


notice under section 77 of the Railways Act, . . .* 
$ Ro. T aa er » : - A 7 ° 
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L L. R. 51 All. gos. Croll Procedure Code, Schedule Il, paragraph 14—Arbitration by 


1939. Couri— Review application, è can bs entertained, 


Baijoath A suit was instituted by the plaintiff with respect to. a wall which 
v. divided the houses of the parties, After the case went'to trial the 
oe AT, parties asked the Munsiff to dispose of it on an inspection of the F 


i documents and the locality and they agreed to accept his decisipn 
arrived as such. The Munsiff thus became virtually an arbitrator 
ofthe case. The suit was decreed in part. The defendant filed 
both an appeal anda review, The appeal was dismissed by the 
District Judge as well as the High Court. The application for 
review was also dismissed by the Munsiff as he observed he was an 
arbitrator and could not ent&rtain the application for review. 

Held (per Mukerji and Niamat-ullak dJ.) that the Munsiff in 
accepting the position of an arbitrator did not cease to be a Court 
and the party had every right to have matters set right by him if 
required. ; * 

Bathanta Nath Goswami v, Sita Nath Goswami (1) not 
approved, 

The practice of a Judicial. Officer accepting the position of an 
arbitrator without the sanction of bis superior officer was 
condemned, 

8, R 

(1) (1911) L L. R, 38 Calc. 421. 

Civil Procedure Code, Order X X4, rule 66 (23e —Hindu Lam—Inur- 
ests of minor sons nol impleaded, if can 00 inserted in sale procla- 


L L, R. 53 Bom, 777 


co . mailen of a decree against tha father. 
pis ndra The plaintiff brought a suit upon a rvsv£Tafa (adjusted account), « 


*. against A, father of the defendants, who are minors, and A's 
Bhagwant Goni) brother, H, as members of a Hindu joint family, It was subsequent- 
—. ly dropped. After-the decree the plaintiff applied for execution 
by attachment and sale of certain proparty and put in a petition 
to include the interests of the minor sons aleo in the sale procla- 
mation, Notice was served upon the minora and their grandfather 
was appointed the guardian ad litem. The debt was found to be 
not immoral, 

Hold (per Afadeavkar, J.) that in a decree against a Hindu 
fathet on a rutwhhata, where the debt is not immoral, tha decree- 


holder in execution proceedings can apply under order ar, rule 





e » 66 (2Xe) to include in the sale proclamation the interests of the 
d *, minor sons not impleaded in the suit agitant the fathey. =e 
* $ S&R e. a 
. i 
* e@ 
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THE RT. HON’BLE SIR BINOD HITTER, ET., P. C. 

We deeply regfet to bave to record the death of the Rt. 
Hopn'ble Sir Binod Chunder Mitter, xT, P. c. which melancholy 
event took place in London on Sunday, the soth July last, His 
death has deprived India of one of her foremost lawyers and Cal 
culta Bar of its most distinguished ornament, 

Born in January 1872 the third son of the late Sir Romesh 
Chunder Mitter, who was a distinguished Judge of the Calcutta 
High Court and the first Indian to officiate as Chief Jastica of 
Bengal, Sir Binod had an extraordinarily distinguished career as 
a member of the Calcutta Bar, After taking his law degree in the 
University of Calcutta he was articled to the late Mr N. C. Bural 
who was in his day one ofthe leading Attorneys of the Calcutta 
High Court, Mr. Bural's firm was then koown as N, C, Baral, 
Pyne and Sett, They had a large and substantial business and 
young Mitter applied himself to learning the technique of the 
Solicitor’s branch of the profession with, great industry, But he 
aspired to be an Advocate and he drifted to the Bar ofthe Jud- 
ge's Court in Alipore where his talents were much appreciated, 
He did not however tarry long in Alipore and in May :895 he 
sailed for England to qualify himself for the English Bar. In 
this he was greatly encouraged by the late Sir Tarak Nath Palit, 
the late Lord Sloha (then known as Mr, S, P. Sinha) and the late 
Mr. W. C, Bonnerjee, Hos studied law in the Chambers of 
Mr, W. H. Upjohn. Mr. Upjohn is of course at the present 
moment ín the very front ranks of the English Bar and a 
K, C. of many year! standing. But thirty five years ago 
Mr. Upjohn was easily the most distinguished member of 
the Junior. Bar in England, distinguished alike for unsurpassed 
industrysand for vigorous language. His pupilroom in New Coutt 
in Carey Street wes full of promising people, but very seldom*had 
the pupils any chance of meeting the great mag, Itis said that 

$i: ° 
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one evening Mr, Upjohn's clerk handed to young Mitter an Opinion 
brief and asked him to write oat the Opinion with expedition, 
Mitter wrote a long ani detailed Opinion and cited a number of 
cases in support of his Opinion, The papers were laid before Mr, 
Upjohn the -next morning. After the day's work was over Mr 
Upjohn glanced at the Opinion written out by Mitter, He did not 
hke Mitter's Opinion because his own view was contrary to that 


taken by Mitter. The question had reference to a difficult point of ' 


Conveyancing and Mr, Upjohn con.idered himself a perfect master 
in the art of Conveyancing. Be thgt as it may, Mr. Upjohn revolved 
Mitter’s idea of the matter in his mind, He tock the books home 
and when he came to his chambers next morning*hs sent for Mitter 
and said : “ Mitter, you are the first man who has beaten me. You 
areright anl lam wrong." Having said this Mr. Upjohn cop- 
signed the Opinion which he had written into the fire place, Sp:cs 
will not allow us to relate many other incidents which happened 
during the period Mitter was with Mr, Upjohm 

Mr. Mitter returned to Calcutta in December 1897 and soon 
attracted the notice of -Mr. Justice Sale and Mr. Justice Jenkins 
(afterwards Sir Lawrence Jenkins), He xlto attracted the notice 
of the leading men at the Bar, Asa Member of the Calcutta Bar 
the career of Sir Bino1 has been one of phenomenal success, He 
impressed every one by his erudition, his remarkable knowledge of 
caso law, his clarity of judgment and capacity for work, He 


worked for some years as a junior to the late Lord Sinha and soon: 


leapt into fame, 

Sir Binod was appointed the Standing Counsel of the Gorern- 
ment of Bengal in November rg1o and was nominated a member 
of the Bengal Legislative Council, To carry on his work in the 
Court of Session he had to sacrifica a good many briefs on the 
Civil side of the High Court. To the great delight of thd 


Bar and those connected with the High Court he was appoint: : 


ed to officiate as Advocate-General of Bengal, but his appointment 
was not confirmed to the resentment and deep chagrin of all sec- 
tions of the profession, . 
Since*ibe death of Sir .«Rashbehary Ghose, Sir Binód Mitter 
enjoyed the undisputed reputation of being the most learned advo- 


cate io India, known throughout the length and breadth of this - 


continent for his learning, ingenuity and lucidity, He bad a 
profound grasp of tha fundamental principles of the law*ani "he 


hadea wonderful ability to elucidate and apply them. with remark- i 


able swiftness ang cogency. 
. 
. * 
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The appéintment of Sir Binod as a member of the 
Judicial Committee of the Privy Council was hailed with 
delight throughout India a; the worthy appointment, of an 
Indian Jurist to take the place of Lord Sinha, .His'work as & mem- 
ber of the highest tribunal of the Empire impressed bis distinguish-. 
td colleagues and excited the admiration, in particular, of Lords 
~ Dunedin, Buckmaster and Blanesburgh. As was expected of him, 
. his juJgments wers clear anl crisp and exhibited a passion for the 
very spirit of justice operating upon a technical mastery of the 
details and th& principles of the law, 

The sudden and unexpected death of Lady Mitter proved too 
much for Sir Binod, and he succumbed' to a heart attack, His 
death: has evoked universal grief, and lawyers and litigants alike 
are mourning tha.loss of India’s foremost jurist and of a loyal 
Warm-hearted friend and a true gentleman who impressed every- 
body with his suavity of manners and his quiet friencliness to 
which Lord Dunedin made an appropriate reference the other day. 

We offer our Leart-felt condolence to Mr. S. C. Mitter, a Mem- 
ber of the English Bar, the eldest son of Sir Binod, and to all the 
members of the Fereaved family. 


Leference in the Calcuiia High Court, 


A full Court cf the Judges of the Calcutta High Court mourned: 
the loss of Sir Brnod Mitter on Tuesday, the sand July, 1930. 

The Court room of the Chief Justice was overcrowded with 
members of the isgal profession when the Advocate General on 
behalf of the Calcutta Bar referred to the passing away of Sir Binod, 
for many years tte leader ofthe Bar, °. 

The Advocate-General ( Mr. N. N. Sircar) in formally bringing 
to the notice of the Court the passing away of Sir Binod seid: 
“ For many years Sir Binod Mitter was the leader of the Calcutta 
Bar, Since he jcined the Bar in 1897, his success had-been pheno- 
monal. He had not to pass through weary years, waiting ior briefs, 
but within a short time of his taking up practice, he accuired the 
reputation and in the opinion of the Bar, a well-deserved reputation 
of being an erud.te lawyer. When I joined the Calcutta Bar in 1907, 
there was no other member in the Bar Library who Hrd as much 
work to do as M-. B, C. Miter, as he was then known. The amount 
of time and troublo he devoted to his briefs and the. thoroughness, 
with which the cases were [tepared were all known to your a 

ships who must have seen him very oftes-before you, . 
A Msn Sir Binod was appointed sandig eee he: fido 
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return very many briefs indeed, and for years he had to sacrifice a 
large amo1nt of money for sticking to this office of the Standing 
Counsel, In those days, as your Lordships might be aware, the 
business of the Stanling Counsel was not confined merely to 
attending to murder trials but to attend to all cases which were 
tried before the Special Jury. He worked zealously and strenuously 
as Standing Counsel for years but we all knew that he was not 
made & permanent Advocate General of this Court; ; 

“Sir Binəd, wat knighted in 1913. Shortly after that, his 
health broke down with the result that every: year he used to be 
absent for three to four months, But during the few months his 
services were available, his energies were overtaxed and he had to 
over-work all the days io the week, He was not blessed with a 
robust constitution ; it was undermined by various "complaints ; and . 
the last shock of the death of his wife within a few days of tht 
arrival in England proved too much for him, In fact, in letters 
received after her deatb, Sir Binod expressed doubt as to whether 
he would survive the shock and we row find that he had not, 

“ Sir Binod was very popülar in the Calcutta Bar and his repu- 
tation as a great. lawyer was euch thatthe Calcutta Bar deeply 
mourned his loss. ‘Ve inthe Bar did not look upon him as one 
who had ceased to belong to the Bar Library of the Calcutta High 
Court, He left us. only last year and only in April last Sir 
Binod met many of his friends and came tothe Bar Library more 
than once, It was difficult for us to realise that Sir Binod was 
no more. 

i About his servizes to the Judicial Committee, we are not sup- 
posed to know anything but it was an open secret that he received 
letters from his colleagues containing the highest appreciation of bis 
merit, And the letter which was received immediately before he 
left India from Lord Buckmaster showed how he was appreciated 
by the members of the Judicial Committee. 

u Sir Binod has left a large family of whom the eldest Mr, S. c 
-Mitter is a. member of the Calcutta Bar and the- second occupies 
avery responsible post in the Department of Industries of the 
Government of Bengal, ï 

- -On bobt lf of the Calcutta Bar, the “Advocate Genén: Sied 
to their Lerdships the great sense of loss and regret whieh they 
„felt án the demise of a great lawyer and good man, 

. Dr..S, C. Basak on behalf of the *Dar Association, eid. that of 
‘Sir Binod it might be aad that ho. AD the true type of 
Ingian gentleman, — Sass td 
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On belfalf of the Incorporated Law Society, Sir Deva Prasad 
Sarbadhicary said that they remembered Sir Binod most and best 
a3 a gentleman, He was a tender father, a devoted husband and 
a loyal friend. He was popular amongst all branches of the -pro- 
fession and when news was received of his death yesterday, many 
of the members of the Bar as well of other branches of the pro- 
feasion found it extremely difficult to carry on their usual voca- 
tion. . , : 
On behalf of the Judges the Chif Justice seid: “Heavy 
and painful have been the losses of our friends in recent 
months and the death of Sir Binod Mitter brings gief to us all. 
The Judges much appreciate what has been so well and go truly 
said by you of the character and the career of ou: friend. We 
cannot avoid sad reflection when we think of the last days clouded 
over by the sudden death of one so-near and dear to him and tor 
day we would rather turn our minds to the years during which we 
had the happiness of his friendship in the Court, the constant 
stimu'us of his active mini and the guidance of his present counsels. 
It was. with the highest hopes that we learn that he had been 
appointed a member of the Judicial Committee and we looked 
with pride upon him as representing the Calcutta Bar in the highest 
Court of the Empire. He followed -in the traditions of Lord Sinha 
and Mr, Ameer Ali and worthily maintained, as we knew he would, 
the great reputations they had made. With deep regret we now 
learn how little wag left to bim of life and how brief his oppor- 
tunity. 

"For many years Sir Binod Mitter had been the foremost 
figure in the Court, His learning Was wide and profound and he 
had a natural gift for the law. The law was tho "great interest of 
his life, I well remember feeling when I first came to this Court, 
that to have him as Counsel in a case was great help to an in- 
experienced Judge and even before 1 cama to know him intimately 
I was greatly indebted to him for the instruction and assistance " 
I hád derived from him, : 
— "His was a ‘courteous and kindly nature, serious with à high 
sincerity, modest, reasonable and friendly, His memory will 
stand out like a monument in all my recollection? of Calcutta and 
tosome of us here his loss is the loss ofa life-long friend and 
‘comrade, We deeply feel with you for his bereaved family and * | 
tut that they may beable to sustain the double stroke of fate" 
with courage and without despais, "Our greatest sympathy goes" 
out to them and we would -wish them to know that the memory * 


* 
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of Sir Binod will long be cherished in this Court, not merely asa 
distioguished lawyer but as a good friend, kindly and sincere, 
who steadfast and in earnest served his day and generation to tHe 
utmost of his great abilities and who has left us all his debtors for 
the example of a life well lived." 

Tributes by the Judicial Committee of ike Prioy Council, : 

Eloquent tributes were paid to the memory of Sir Binod Mitter 
on Monday, the arat ultimo at a meetiog of the Judicial Committee 
ofthe Privy Council by Lord Dunedin, Lord Blanesburgh, Lord 
Atkin, Lord Tomlin, Lord Thankerton, Lord Russell of Killowen, 
Lord MacMillan and Judges from all three divisions, 

The Committee assembled specially for the „purpose, and 
members of the Bar engaged in various appeals stood while Lord 
Dunedin, the senior member present, expressed the Tribunal’s 
profound sorrow at Sir B. C, Mitter’s death, ‘ m 


Lord Dunedin said that those who had sat with Sir B. C. Mitter 
had no difficulty in recognizing how amply he had justified his 
choice for the firat appointment under the arrangement securing on 
the Judicial Committee the presence and assistance of- lawyers 
skilled in Indian Law, - Sir B..C. Mitter, he said, joined patient and 
studied julgment to consummate knowledge of various systems of 
law in India. He was ofinvaluibla assistancs to the Committee 
and would, if he had been spared, have left his mark in the steady 
development of decided. law, the great aim of the supreme 
Tribunal. z 

The speaker emphasised the attraction of the quiet friendliness 
With which Sir B. C. Mitter approached his colleagues on the Com- 
mittee, and trusted that the legal profession in India would note his 
words and understand how truly they appreciated his character and 
would revere his memory. Š 

Mr. W.J. Upjohn, K. C., who wasa close friend of Sir B, C. 

e Mitter for 35 years, spoke on behalf of the Bar, partfularly ’ 
those practising in Indian appeals, and concurréd with Lord 
Dunedin’s words. He said that the way Sir B. C. Mitter dealt 
with Indian cases had always given the Bar the greatest satisfaction. 
They felt that ehjs full knowledge of law had been placed af the 
disposal of the Committee, 

à Mr, Upjekn added that it had been a great grief to him to seo 

2 that ‘dpring the short period since Lady Mitter’s death, ae B.C, , 
- Mitte? health had been failing, 
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` Sir Binod Mitter. 


. An appreciation, 
(By C. C. G.) 


It is impossible to describe what a profound shock it was to me 

+, on Sunday night when Irecsived a cable from my frien}, Arthur 

Hunter, conveying the sad news of the passing away of my most 

valued friend and relative, Sir Binod Chunder Milter, It is not my 

purpose, however, to refer to my private sorrow, but itis the barest 

truth to say that his death is not merely an event in tbe legal world, 

but has attracted wide interest and evoked the deepes: sorrow in the 
community to which he belonged. 


During the 31 years that he piactised at the Calcu:ta Bar before 

his elevation as a member of the Judicial Committee of the Privy 

* Council he had gained wide popularity among a krge clientele, 

enjoyed the unstinted confidence of the Judges before whom he 

practised, and had been accepted by the profession asthe finest 
lawyer in Calcutta, 


He was notin appearance & physically powerful figure, but he 
expressed in his distinguished features a very great measure of force 
and intelligence, Itis seid of him that he never had a quarrel or 
a controversy with any Judge, Never impetuous, nor at any time of 
sanguine disposition, his quiet strength, formidable industry and 
acute intellect were ever at the service of his clients, If- ho lost a 
case it was from no lack of technique, His forensic zifts-were of a 
very high order, and a glowing and well deservad t-ibute was paid 
to him when he was Standing Counsel by that vere distinguished: 
Chief Justice, Sir Lawrence Jenkin’, at the conclusion of a very 
sensational trial in the Calcutta Sessions, I refet tothe trial of 
Sergeant Heelis, E 


Great as he was as Standing Counsel in the days when giants ` 
adorned the Calcutta Bar, he was equally great at Misi Priws-in the : 
Original Side when he was engaged in unravelling the intricacies of 
the law before a succession of distinguished Judges. : He might not 
be considered to have been a great speaker like Sir Charles Paul or 
Sir William Garth, but his language was chosen with great taste and 
often expressed with great finish, He hada profound knowledge of 
the revenue law of the country and he was equally at home on the 
Appellate Side as on the Original, Hoe possessed great courage, not, * 

*  ceuragein the sense of being able to beat down a recalcitrgnt j jury’ 
or an argumentative Judge, but coutage in the sense of making sure ' 
that everything that could reasonably be said on behalf of his * 
i .! 7 e _ we . 
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clients would be said up tothe very last word, even though the 
Judge from the start hid been hostile, and this courage camo 
because of his profound knowledge of the law and procedure of our 
Courts, added to an unrivalled acquaintance with case law since the 
establishment of the High Courts in 1862. I remember hearing 
from Sir Francis Maclean’s lips that he was a veritable walkirg 
encyclope lia of law, 

Qf the Chief Justices before whom he practised I have men- 
tioned two, Sir Francis Maclean and Sir Lawrence Jenkins. Both 
of them had the ‘highest regard for Sir Binod Mutter, andit i: no 
secret that Sir Lawrence Jenkins had sof hig heart on baving bim as 
one of his colleaguos on the Bench. Lord Sinha eras his close 
personal friend for over 30 years ard I have heard from Lord Sinha 
that although in his estimation Mr. W. C. Bonnerjee was an out- 
standing advocate in his day, Sir Binod Mitter was a greater lawyer, 
The late Sir Tarak Nath Palit and the late Sir Rash Behary Ghose 
had an equally high opinion of bim, and wonderful are the stories 
of his forensic tussles with those great masters of law. 

Of his work asa member of the Judicial Committee this is 
neither the time nor the place to speak, Those however who visited 
"England last year brought back the news that among bis colleagues 
Lord Buckmaster and Lord Blanesburgh were most enthusiastic 
about Sir Binod, No less enthusiastic was Viscount Sumrer, and it 
is no secret that these noble Lords expressed the warmest apprecia- 
tion of Lord Cave’s choice of Sir Binod asa member of the-Judi- 
cial Committee, To-day his silvery voice is silent forever, and 
those who are left behind can oly mourn his loss, 

In private life be was one df the finest gentlemen, Ever com 


siderate, he was always eager and able to get into the other mans 


akin, and find out for himself in a most successful manner what was 
. passing inthe other man’s heart, It is said that acute intellects 
often go with cold hearts. That may be true in some cases, but 
* most certainly it was not crue of Sir Binod Chunder Mitter. May 
his soul rest in peace | (enn e Statesman, July 22, 1030. 
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RIGHT OF SUPPORT.* 


The law of easements is of very ancient growth and has dere- 
loped for the most part by means of a series of judicial decisions. 
These decisions have, on the whole, struck an even talance 
"between the owner of the dominant tenement and the owner of 
of the servient tenement. While protecting the former, the burden 
of the latter has not been allowed to becoms excessive, The right 
of support from the adjoining soil, however, occupies a position 
peculiar to itself, and, as the authorities now stand, this rght is 
subject to considerable anomalies, which are liable todo much to 
lessen the advantages enjoyed by the dominant tenement. 


Every proprietor of land has a right of support as against the 
Adjacent and subjacent soil unless such right has been expressly 
waived, This right ie an ordinary right of property, and exists 
wherever the landowner has not increased the pressure upon the 
adjoining tenement by. the erection of buildings. Tho owner of 
land may acquire in addition to bis inherent right not to have his 
unincumbered land let down an easemsnt of support against 
neighbouring owners for buildings erected on his property, The 
nature of the right of support was considered at length by the 
House of Lords in Dalton v. Angus (1). As a result of this decision, 
it is clear that twenty years’ enjoyment of support to a building, 
whether from the adjacent or subjacent land, being peaceable open 
and as of right, will (either by a right springing out of the enjoy- 
ment at the common law, or under the Prescription Act, or under 
the doctrine of presumed grant) confer the right to have the sup , 
port continued, A similar right of support miy bs acquired for 
buildings by buildings. T 

The position of such rights or easeménts of support has son 
considered in a number of cases where the respective rights o the 
owners of the dominant and servient tenements have Seen 
thoroughly thrashed out. These decisions show that there isa 
curious gap in the liability of the servient owner where, owirgto ° 
* the user of his property by- his predecessor in title, the right of 

„ the dofninant owner to support is ultimately infringad, Under 
the civil law the right of support from the neighbouring soil was 
- not only recognised, but the law went further and put restrictions 
on the doing of any act which would naturally have the effectof > . 


ÁFtom the LaweT'ines, dated June 14,1930,e Vol. 169, page $33. Ts . 
(1) (1881) 44 L.T. Rep. 844 3 6 App. Cas. 740, i 
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withdrawing such support, The servient owner could not excavate 
immediately on his neighbour's boundary. He had to leave & 
space equal to the depth of his excavations. A similar provision is 
to befoundin the French Code Civil. Eoglih law, never apt 
to provide measures to prevent a mischief, places no such restric; 
tions on the user of the servient owner's land, The dominant owner's 
right of support io this country does not confer on him any right to 
have the whole or any part of the adjacent or subjacent soil left in ` 
its natural state, but simply a right not to have anything done 
which injures his property by letting it down. In this respect the 
position of the owner of the dominant tenement is the same, 
whether his right of support is founded on the’ inherent right of 
‘property or has been acquired in respect of buildings as an ease- 
ment, Though its origin is different, the character of the right ip 
each case is similar, The nature of the right was discussed at 
length in Bonomi v, Backhouse (1) Mr. Justico Willes said in this 
‘connection: "We think that no cause of action accrued from the 
‘mere excavation by the defendant in his own land, so long as it 
caused no damage to the plaintiff ; and that the cause of action did 
accrue when the actual damage first occurred,” 
In the same case inthe House of Lords Lord Cranworth said: 
'“ Tt has been supposed that the right of the party whose land is 
interfered with is a right to what is called the pillars or the support, 
In truth his right is a right to the ordinary enjoyment of bis land, 
“and till that ordinary enjoyment is interfered with he has nothing of 
“which to complain.” It was subsequently held that the Statute 
“of Limitations runs from the tims of the accruing of the "damage, 
“and not frpm the time of the taking away of the support which 
caused the damage, It is the disturbance of the enjoyment of 
: the property which constitutes the wrong and not the withdrawal of 
support, The seme view of the law was adopted by the Court of 
` Appeal in Mitchell v. Derby Main Colliery Company (2), where it was 
- held that where there are successive subsidences arising from the 
same mine, each subsidence gives rise to a fresh ‘cause of action, 
notwithstanding the fact that there have been -no further excavat 
': tions, e. i - 
` The law thus clearly established has led to two decisions which 
are liable to-work hardship in cases where mines have been work- 
sed tinder or quarries made immediately adjoining the dominant 
tenement, which Alura cause damage to pu dominant tene- 


aS E. B. & B. 622. 
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ment, which ultimately cause damage to the surface, In Graenmell 
and olkers v, Low Beeckburn Coal Company (1) the owner of some 
mineral property lying under the dominant tenement worked thé 
minerals, Subsequently he leased the mines to the defendants, 
Susbidences afterwards occurred which injured the land 
And buildings of the plaintiffs. It was proved that the subsidence 
was the resalt of the earlier workings and had not been caused by 
the operations of the defendants, The plaintiffs, as owners of 
the surface and entitled to an easement of support, contended that 
the defendants were liable for the subsidence on the ground that 
they were the persons in possession of the mines at the time when 
the subsidence ocqurred. Mr. Justice Bruce held, that this was 
not the correct view, The defendants had dene nothing to cause 
the subsidencs and were not liable for nuisance for having left 
fhe cavities in the mines. Until the actual subsidence happened 
there was nothing unlawful in the state in which the land was left. 
At no moment prior to the subsidence were the defendants under 
any duty to provide artificial support ; and therefore, the defen- 
dants were not guilty of a fault of duty in allowing a state of things 
to continue which was perfectly lawful, 

The decision in Greenwell v, Lom Beechburn Coal Company (1) 
was followed by Mr, Justice Kekewich in Halv, Duke of Nor- 
folk (2), where it was held that the owner of minerals was not Hable 
for damage caused to neighbouring land by subsidence occasioned 
by the working of minerals by his predecessor in title, although the 
damage did not actually occur util] after the owner came intó- 
possession, i 

As a result of these decisions, the eatement or right o? support 
vested in the dominant tenemant is liable to be seriouslf cut down, 
for the owner of the dominant tenement has no right to object to 
the owner of the servient tenement mining oz quarrying imme- 
diately on his boundaries, Until some damage results, or must 
practically inevitably result, he is powerless, His right ccmes into 
existence only when actual damage occur»; but since the decision. 
of Mr, Justice Kekewich it appears that if the ownership of the 
servient Jenement has changed hands, the owner of the dominant 

-tenement has no right of action against the person iff “possession 
ef the land, but must go against the original excavator. 

It has been suggested that if the original excavator erecta somg 

() ELT. Bep. 579 5 [1897] 49. B. 165% ` 

(2) 33 L. T. Rep. 835 ; [1900] 3 Ch. 493. ` . DES 
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artificial support to prevent subsidence, the liabilitp of his succes 
sor in title will be greater should such erection collapse, and a 
subsidence result. This view is based on some references, merely 
obiter, of Mr, Justice Bruce to the maintenance of arlificial sup- 
port and on the observations of Mr. Justice Sargant in Mifermey- 
General v, Roe (1). In this case, the. defendant owned and occ 
pied a worked out quarry immediately adjoining a public highway, 
which was vested in an urban district council and repairable by the . 
inhabitants at large. A prior ow ner, when excavating the quarry 
in 1865, had erected a retaining wall beside the road to protect the 
subsoil of the road and as a fence wall above its surface. In 1913 
part of the wall collapsed and as à consequence the subsoil of the 
road fell away carrying part of the surface with it, It was held in 
an action by the Attorney-General at the relation of the council, 
that a mandatory order must bo made on the defendant to abate 
the nuisance by rebuilding the wall and restoring the particular 
liabilities resting on the owners of property immediately abutting 
. on a highway, Mr, Justice Sargant, in his judgment, observed 
that: “ Obligations between private owners when support has 
been removed by ‘a predecessor in title, appear to stand on a some- 
what different footing, and even there the question of liability was 
left open where there might be a structure to be maintained, 

Itis difficult to see what principle can impose on the owner 
of the servient tenemsnt a greater liability when his predecessor 
has built a retaining wall, than when he has not done so, There 

. appears to be no case in which the owner of the servient tene- 
ment has been held liable to repair such a structure on the grounds 
that it was supporting land, which had a right to be supported, 
The genergl rule, therefore, seems to apply that there is no obliga- 
tion to repair on the part of the owner of the servient tenement, but 
the owner of the dominant tenement must repair : Stack v, Jones (2), 

As the decisions now stand, the owner of the dominant tene- 
“ment is in an unfortunate position, . He cannot prevent 
excavations on the servient tenement so long as these do not let 

` down his property, nor can he insist on the owner of the servient 
tenement taking any steps to minimise future damage. Should thé ` 
excavationsin effect ultimately result in damage, his right of action, 
is gone against the owner of the serv'ent tenement if the ownership 
has changed hands. In these circumstances the only remedy the 
*ownér of the dominant tenement hag is to enter on the the, serviept 
tenement and repair the <famage at his own cost, « . 


(€ 113 L, T. Rep. 581; MP 1Ch s35, 0 , .° 
Az) 133 L. T. Rep, 127 ; [1975] 1 Ch. a41, . 
s.. PR . 
s yi 
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Medical Jurisprudence for India by Major-General Sir 
Patrick Hehir, 1. M. S., K,C, 1, E, GB, CMG, MD, F.R CP, 
F.R C.S, ani F,R,3. E. and tho late J.D. B, Gribble, 1, c.s. ; 
sixth edition by Lieut Colonel D. G, Rei, 1, m, 8, Published by 
Associated Publishers (Madras), Ltd, Higginbothams Dept, 1929. 
Price Rs, 18, : 

This is the sixth edition of a popular hand-book on Medical 
Jurisprudence which was originally designed on a less ambitious 
scale for the benefit particularly of lawyers, Judges and Magistrates, 
In this edition the work has outgrown its original character of a 
layman’s handfbook, though the author has been extremely careful 
to make his exposition as free as possible “rom technicalities so that 
the book may be easily intelligible to non-medical readers, Several 
new and valuable chapters have been added by General Hehir 
himself and the book has been revised and brought up to date by 
Lieut Coloael, D. G. Rai, 

The method followed by the author in his exposition is admira- 
Lle for & practical hand-book to the medico-legal practitioner, 
With reference to each subject the precautions to be observed and 
the signs to be noted in the subject of observation has been very 
carefully summarised, the sig nificance of each relevent fact lucidly 
expounde d with great precision and every guidance is afforded to 
the practical medical jurist and lawyer to help him to determine 
facts and shape his arguments. The language used is generally 
free from: technicality and where technical terms have been used 
they have been carefully explained i in foot notes, A very valuabla 
feature of the book is a summary of" illustrative cases, which though 
not exhaustive i3 fairly full and extremely helpful, 

Although the lucidity of exposition gives the work the air and 
character of an elementary treatise, itis none the less very full: 
and scientifically precise and we have no doubt that this enlarged 
edition of the work will take its place as & standerd work on the 
subject, 


. 
y » 


184 
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NOTES OF CASES, ° 


Criminal Procedure Code, Section 459 (9) — Meaning "of. “ Last 
resided"— What confers jurisdiction, 
The complainant wife was married to the opponent husband l 


‘about 3 years back and then went to Surat and lived there for six 


or seven months and on account of ill treatment of the husbang’ 
came away to her father at Bombay. The husband followed" her 
there a day later and stopped for 8 days and gave out that he would 
try and find employment but afterwards left. The complainant ' 
subsequently learnt he was at Surat, sent him a pleader's notice 
for maintenance and thereafter filed this application before t 
Presidency Magistrate at Bombay who dismissed it for want of 
jurisdiction, : 

Held (ger Patkar and Wild, JJ) that where the husband and 
wife had no fixed abode or permanent residence their temporary 
residerce at a placa for about eight days with the intention of lon- 
ger stay if employment was found by the husband gave the Court 
at that place jurisdiction to entertain an application under section 
488 of the Criminal Procedure Code. 


Mrs. E. H Jolly v. St. John William Jolly (1) followed, 
Ramdei v. Jhanni Lal (a) distinguished, 

S. R. 
(0 (1917) 31 C. W, N. 872, (2) (1926) 27 Cr. Li J. 820. 


Cisi! *Pronadurs Code, sections 38, 42— Transfer. of execution pro- 
cecdings to the Court. of a Native State—Transferring Court, if 
competent to pass orders in execution before receipt of certificate of 
non-satisfaction, 


The respondents obtained a decree for money in Tasgaon Court 
on October 29, rg11 and got it transferred for execution to the 
Court of the Native state of Kolhapur. On December 9, 1923 they . 
applied | for ita return to Tasgaon and again from there t on 
March 6, 9, 1924 and withdrew it for non-satisfaction on March 'y8, 
1924, Their petition in Tasgaon Court on January 25, 1924 had been 
dismissed on their own application. In 1925 they again applied to 
e Tasgaon Court to transfer the execütion proceedings+eMolhaphir and 
* ie proceedings were tf&nsferred on February 6, 1985. The decree- 


eholder asked he Tasgaon Court to recall thd ila ade on April 6, 


S. ° y<] 







~ 
, . 
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26 and it was granted and the proceedings were returned from 
Kolhapur en August 3o, 1926. On April 15, 1926 the decree-holder 
applied to Tasgaon Court for execution by arrest of a judgment- 
debtor and accordingly the latter was arrested and on May 16, 1926 
id the decretal amount in Court, On June 8, 1926 the eppek 
lants @ppeared under Order XXI Rule s2 Civil Procedure Code 
d contended that the Tasgaon Court had no jurisdiction tc take 
in execution before the return of the proceedings from 
Kolhapur and that there had been limitation. 
Held (ser Madgavkar, J.) that having regard to sections 38, 42 
Civil Procedure Code the decree-hélder could apply to Tasgaon 
"ePourt which had passed the decree for arrest’ of -the jadgment- 
debtor even before the receipt of the proceedings from Kolkapur 
where they had been transferred for execution, — AN 
Held further that an application for the retarn of the decree 
from Kolhapur was a step in execution, 
8, R, 





Civil Procedure Code, section 64, Order XXI, Ruls 5¢—Order of 
attachment of immovable property—Sale of property after ths crder UER. 53 Bom, 851. 
- of attachment before levy of attachment by prociamation of orésr— 1929. 
Sale if veidable—Transferce in geod faith if protected —Trantfer  Gatabhal Lallubhai 
of Property Act, section 53. Kika Jivan, 
The plaintiff had obtained a decree against P on September 27, = 
1920, He applied for execution on June 41, 1923 and notica was * 
ordered to issue under Order XXT, Rule 23, Teturnable on Jqne 29, i 
1923. An order for attachment was also made meanwhile on 
June 16, 1923. On June 17, the plaintiff informed P of the order 
mado and he received the information on June 18. On June rg P 
sold the property to the defendant with whom there was negotiation 
before June, 16, 1933. The order of attachment was promulgrted 


on June s2, 1923. On the defendants’ application the Court Z 
: remeved the order of attachment on March 17, 1924. The plaiatif . > / 
E yah to have the said sale declared void. .? : 
ld (per Madpavkar, J.) that a sale of property by a judgment- y oS Pi 


debtor after he is aware of the order of attachment but before the 


actual prohibition and proclamation under Order XXI, Rule 51if « n: 
not voidable itho d of the decree-hol ier under section a 64 of e i 
the Civil r x 


Further, nás ld not be set aside as fraudujent undet sec-" : \ 


1265 


I, L. R, p Pat, 1. 


1919. 
v 
Raja Rajendra 
Narayan Bhanja 
Deo 


v. 
Commissioner of 


Income Tax, B. € O. 


LL. É. 9 Pat, 97. 
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tion 53 of the Transfer of Property Act when there was negotiat 
before attachment and the transferee. paid adequate priee. 


SR 


Income Tax Act, sections 2 (1) (c) and q (3) (oiii)— Zemi 
dwelling house and mutation fess—Zf. Hable to taxation, 
The assessee derived more than half of his large income from ^ 

agricultural rente, He has a* residential palace upon his estate in 


- Which quarters ars allotted to some of hisgitaff, The Income Tase" 


Officer determined Rs. 3coo es the proportionate valuation of the 
portion of the palace which was not required for agricultural pur- 
poses, The Commissioner made a reference under sections66 (3) 
of the Income Tax Act for a decision of the question as to whether 
such proportionate taxation of a large residential building though 
entirely claimed as being used for agricultural purposes was correct 
and also whether mutation fees paid to a landlord were agricultural 
income. 


Held (per Terrell C, J., Ross, Kulwant Sakay, Wert and Mas 
pherson, J], Macpherton, J. dissentiente) that where the seminder 


- required his dwelling-house by reason of his connection with the 


land its annual value was not liable to income-tax and further the 
mutation fees paid toa landlord upon -guccassion to a PRE was 
agricultural income and exempted from taxation. 


8, R, 
. 


` Police Act, V af 186r, section 34(3)—Act complained of doss not 


prove obstruction er annoyance—Convi ction, if bad, 


A cart was kept by a cartman on the road in front of G’s shop 
for about two hours-and G was convicted and fined Ra, 5 under 


section 34, clause (3), of the Police Act, The rr si 


- 40 ft. "wide and only one wheel of the cart wason the d 


portion of the road and there. was no evidence of actual obstruc- 


* tion to the traffic, 


Held (per Adami and Chattlr Jf.) that in eadem to convict a 


e person under section®34, Police Act, 4861, it must be established 


that his act did cause obstruction, inco onch, annoyance, Mak, 
e 


~ : EN 
. N 
IL] ane OF CASES, 


ger or damage td the public and as such no offence uader sec- 
on 34 (3) was committed in the present case, 


Rawtcharitar Kahar v. King-Emperor (1) followed. 


8, 
y 51 1, C. 340. 


Code of Civil Protdure—Seclion 1r-—Prior interest oj ihe 
^ : ; 
purchaser of the equity of redemption not menlioned in a mortgage 
suil— Whether subsequint suit based on that prior interest barred 
as res judicata, ui 


The predecessors of A, B and C sold the land in dispute to P 
on 213 July, 1906. On the sgth July they again mortgaged the 
same lands together with other properties to M, Tha same preje- 
cessors sold to P a further portion of the land alreacy mortgaged 
to M, which was other than the portion which was sold to P on arst 
July, 1905, In 1915 M sued to enforce his security and he implead- 
ed the predecessors of A, B and C and also P because of the latter’s 
purchase subsequent to the mortgage without any reference, how- 
ever, tothe earlier sales of July, 1906. M obtained an exparie 
decree in 1916. The property was put up to sale and purchased by 
the mortgagee in June, 1925. He took delivéry and dispossessed 
P who applied to get possession under order a1, rule roo but this 
was refused. T then brought this suit for a declaration that the 
mortgage decrea was not binding on the properties purchased by 
him in 1906 prior to the mortgage, The Munsiff gavə a decree but 
the Subordinate Judge held the suit was barred as res judicata, © 

Held (fer Terrell, C. 7. and James, J.) that the prior para- 
mount interest of the purchaser of the equity of redemption which 
was not considered ina mortgage suit by a puisne mortgagee ran 
form the subject of a separate suit and it is not barred by 
res judicata, 


8. Ry 








"np 





Code Criminal Procedure Secs, 118 and q26 (1)—Rehass on bail 
ofa person, directed to furnish security under soztion r18, paning 
appeal—Bail order, if legal, 

Petitioner#*Wete directed by a “first class Magistrato to furnish 
personal bonds in ab two sureties in Rs, roo each to be 
of good behaviour, or year and in default to undsyo rigorous 


I. L. R. g Pat. 


1929. 
eed 
Koi Sahu 


ain 


118. 


v. 
Atul Krishna Ghoeh. 


P 


Qe L. R. 9 Pat. 131. 
e 


. . 
1929. 
. bend 
Charan 
Y. 
* King-Em 


"ANC 2" 


to 
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imprisonment for one year. Security was not furnished ani 
were committed to prison. Against the order they» preferred 
appeal to the District Magistrate under section 406 who enlarge 
the appellants on bail pending the hearing of the appeal. Th 
appeal was transferred to the file of the Sessions Judge of Man 
by the High Court and eventually it went to the file of ehe 
tional Sessions Judge. At the instance of the Crown the bail b 
were cancelled by the Additional Sessions Juige who held 
order was illegal and without jurisdiction Against the said order, 
the petitioners moved the High Court. , 


Held (fer Macpherson ani Dh role, JJ.) that under section 42 
the existence of an appeal by a «cewvicfti person is a conlitio: 
precedent to jurisdiction to grant bail and & person dealt with under 
section 118 of the Code sof being a convicted person cannot be 
released on bail by the District Magistrate pending the disposal of 
the appeal by him, : 


S. R, 


income Tax Act, “sections 4, ro, 12 and ag—Deduction for collection 
thurges of inlerest on securities —I] allowable. 


The assessee was the holder of debenturea and Government 
securities, He claimed deduction of charges piid for collection of 
the interest on these securities ani he also claimed that his income 
from this head was taxable not under section 8 but under section 10 
as the profits of a business, The incom) tax authorities held the 
income was taxable under section 8 and no deduction was permis- 
wible, The assesseesthereupon mbved the High Court under sec- 
tion 66 (3) to call upon the Commissioner to refer the question ns 
to whether the cost of collection in respeat of securities and deben- 
tures was deductible under sections 8, 10, ra or a4. of the Income 
Tax Act, 


Held (fer Fas! Ali and Chatterji, JJ.) that“ no deduction Was 
allowable on account of expans»s incurred for collec terest 
on sechrities taxable under section 8, Such expenditure is not a 
“loss” within the meaning of section 24, 


es, R t 
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ak which have. to be made i ina "iom peculiarly applicable 
a to Indian conditions, The phraseology of section 75 has proved : 
ote be inopportune, Now Twill endeavour ‘fo PX how the. contine ; 








dec bean tieated. with scant courtesy by the Indian leat 
; nactments in the self. same section, 










= Carriers Act of. 1830 the im ao 











ng pru provisions í (ior peatection obs common. carrie 
ase of valuable articles embodied in ;smalt .compass, the. 
ar iament, however, did not allow ths carrier to be absolve: 
ommon law liability ia cases where the loss ‘of or injury 
valuable goods. were cause ad. Uy the felonious acts of the 

nts of the carrier or when it was due to the negligence or mi 
duct of any of his agents or servants, This contingency w 
provided for in section 8 of the English. Carriers Act, 1339, which 
“ Provided db that nothing. in this A Act shall be deemed to : 






















of tite responsibility of common carrier i in nva 
d into two distiffet compartments;eiah with —— 
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; distinct exceptio: s. That i is, (1) in respect of ordinary goods, in 
"which the carrier bad to shoulder the responsibility of insdpers 
in all cases except where the loss or damage was occasioned 
by the act of God or by the King's enemies; and (2) in 

of. viable goods under the Carriers Act of 1830, in which 4 
insurers if the article” 
d declared and insured and no A 
; lability if such declcration was Bot. made, except when: the: loss 
was due to the felonious acts of the servants of the carrier or was 
caused through such servant's neglect or misconduct, 


The two subjects were however under two different ‘controlling 
. powers ; one being the common law of the realm and the other 
. beinga Parliamentary enactment, 
India, however, has no common law and it has either 4 to be 
governed by her own Legislative enactments or by: ‘the common 
law rules of England. zu 


- The Indian Railways Act. XVITI of 1854 did. not enact what was 
to ‘be the responsibility of railwaysin India in ordinary cases ; 
: subsequently i in such cases they were governed by the common law 
rules of England. Bu: the Iadian Railways coull not be govetued 
by the Parliamentazy enactment of. England (The English 
Carriers Act, 1839), 3o section 10 was incorporated in the Legis 
: ative enactment of 1834, The provision of the English - Act was 
however incorporated ina very modified form and was amputated 
of its redeeming provi: as contained in section 8 of the English 
Act. | 
: The only. provisicn mide in the Indian enactment. was that 
made in section ro which said that " No such railway company 
shall in any case bz answeralje for the loss of or injury to any gold 
or silvar coined or uacoined &c, &c., unless the value and nature 
of such articles shall nave been declared... ecu „and an increased 
charge for the safe coaveyance of the same shall have ben paid. " 
hi t was that in Mu/&ayalu. Venkatachaía Chetti v 
en Railway Co. (x) it was hell by the Madras. Hi 
of the Indian Railways Act, XVIII of 185. l 
; ho railway company: shall in any case be answerable 
for loss or injury. a respect of gold, silver and other excepted 
 arüclgs, unless the conditions of that section are fulfilled, azpies 
where the loss has been caused by the criminal acts of the Qompany’s 
servants.” In the absenceeof provisions like those of section 8 of 





























fu] (1881-2) T. E. Reg Mad, 208. ES ; 
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*. 


the English *Carriers Act in the Indian Railways Act XVIII of 
"o 1854, the above. must follow as the only logical conclusion, 
MU he next Legislative | enac: gment governing Rail mays. in aan ; 









ing to section 72 sub tection is which declared that de responsi- 
bility of a railway administrition as carriers of goods was to be that ^ — 
x bailees under sections 15b isa and 161 of the Andian Contract p 





sduled edo (uuo delivered to iiy pem ured and | 
. This absolute immunity, as we have seen ras extended ; 
ot y the scheduled but also the unscheduled n. if 2s 









gp section " 
sub-section OE af the Indian Railways Act, 1890, included. loss 


al misappropriation ol the parcel by a servant bf "c 5 
n inistration in charge thereof. The greater difidulty — ——— 
Ite from the fact that a case of theft by "mer M 


eges d R, 1g Bom. 159. e es 
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servants, even if proved leaves the owner of the parcfl without any — 


remedy under the Indian Penal Code. For when the parcel bon 


The matter. becomes. further complicated in the case of paréis 
booked as luggages. In such cases according to the fiat of the 
Allahabad High Court i in EL. Ry. Co. v, NOR e Roy '(1) where a 
box. book d.a ge contained scheduled and unscheduled 

"articles, it was he t section 75 of the Railways: Act, 1890, being. 
one of general appl lity applied also to luggages of passengers, * 
Ta case of. personal luggages therefore ai uiscru pulos servant of 
the railway having | Xf them during transit has only to provid 
i od enough tocleverly undo boxes booked 
as luggage and he would be able to help himself to make huge 
profits if some of the boxes contained scheduled articles worth only _ 
a hundred rupees with unschedule gaods worth thousands and they 
were sent uninsured. He would thus be able to extract the 
scheduled goods and if necessary do away with the whole box if he 
found it profitable to do so. If the boxes so opened and pilfered 
‘did not exhibit outwardly visible signs of depradation at the time 
‘that the passenge took delivery of the box at. the other end of his 
journey no amount of protestation that it contained valuable arheles 
subsequently made, would be of any avail, px 
he otherway round, an unscrüpulous passenger 
n rupes G.C. notes inside a box and keep two: 
hundred r rüpee -Gi notes in his pocket i 1 | purse and arriving at 
the. railway statior 


contents in the presence 
n station show them that the 


ut E D R. y All 463, T 


tT 


2) 


^ 
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been pilfefed during transit. Thus he can safely make out a proper 


ealise Rs, 200 from the railway administration, Ifonthe — 
the booking | clerk at tlie forwkeding, i station insists son. i 














; ol idein o of pand nich should be 
B ue hw as laid dowi in section. H of the 


nd passenger luggages whether ber den : 
" fnot d do not come within the rem Caen Act 
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I, L. R. gH Pat.155. 
' Criminal Procedure Code-—Sections 490 and $32— Further enguiry-- \ 


1929. coste. of process: forthwith and commitment to Sessions Court 
Hema Singh t dhereupon. Whether valid, 
King-Emperor. Qnae Y creme against one. "Bab-laspector of 
2o Jand two oth rs ctions 323, 347 and 384 Indian bra 







¿Code i isio ficer, who held an enquiry 
-— section 202 Criminal Procedure Code and dismissed the NEAL 
The Superin:endent of Police petitioned the Deputy Commissioner , 
praying for further enquity as the complaint. was serious and the 
order of dismissal vague. The Deputy: Commissioner thereupaa.- - 
directed that further enquiry be held in order to give an opportunity 
to the accused to vindicate themselves. The Sub-Divisional Officer 
‘thereupon at once issued process against the accused persons wn ler 
sections 323 and 347 Indian Penal Code and transferred the case to 
the file of ; a Deputy Magistrate who. proceeded with the trial and 
ultimately committed the accused to the Court of Sessions under 
sections 388 and 114 Indian Penal Code, Te. petitioners moved 
the High Court to quash this order... 
‘Held (per Terrel, C.J. and Dhaole, J.) that where. a. further 
enquiry was ordered under section 436 Criminal Procedure Code 
. into a complaint dismissed under section 202, the Magistrate could 
forthwith issue process against the accused persons and commit | 
them to the Sessions Court, if necessary, ; E 


SOR: 


LU 
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Provincial dnsoloenty Att, rg20—Conditional order of tadjudication, 


bh Beo Means Hoia ^ 7 o 
m "The insolvent J was directed, as a condition of his being 


Syed Taber Ali. adjudicated insolvent, to pay into Court Rs, 6 monthly out of his 

Mesa Musha. salary and to place at the. disposal ofthe Court his share in the. 

FMAR NUE ancestral property. In case the petitioner insolvent failed | to carry 
ole hese directions within one. month hie Petition was to stand à 

“  dismissgd, ——— 

Be npo P Held (per Terrell, C, J. and James, J. ) that a conditional ofder 

ces efi adjudication directing an insolvent to pay Rs, 6 monthly out of 

ete his salary as a condition precedent to bis adjudication was illegal 


¢ bec.use of the provisions of section 60 (x) Code of CivilsProcédure, 
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ngat ‘Tenancy Act 1885, section 116 —Zirat land—Accruat of 
J. "y right, if barred, 


























was the proprietor of the village brought a suit against C 
firmation of possession o: 



















eging that it was his giraf lan 
astral. record-of- rights of 1899. tho 
ectly | shown as C's Ami kashf in t 








nd that he took settlement of the disputed plot nineteen 
ore suit on payment of salami, had been in possession ever 
nd had acquired a right of occupancy therein, 

per Kulwan? Sahay, 
o the provisions of section 115, Bengal Tenancy Act, 1885, 
o absolute bar to the accruil of occupancy rights i in 
nd (proprietor's private. land). 

feld further that the presumption of the correctness ofa later 














j lake. ‘School—Partition between sons and step- 
tep- grandmother entitied to what share, 





intis 1 to 4 were the soni of H by his second ile the 
- plaintif No. á and the defendant was the grandson of H through 
. bis son by his first wife. The plaintiffs sued for partition of the join: 
and claimed five-sixths of the preperty in their share on 
that. the phsintif No. 5 the step-grandmo: her *of the 











| sons a governed by the. Mitaksh i “sche l, th h 
ue stepgrandmother was entitled to an equal share with them, — 








M: J Civil Procedure, Order XXI, Rules 3 and ¢—Rules Iland . 
a—How far extend fo execution appeals and affect the question o 


the respondent No, r “fe the appeal died in 1927. The 
l against. him hd abated and the appellant applied for setting | 
de the Abatement, ‘The appeal was directed against an orderi in” 

rur -o *, 
a volg 





» 


r alternatively for recovery of posses-. 


hts in 1919. C contended that the entry was e 


Macpherson and Dhavle, JJ) that. 
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 executio3 proceedings and it was contended "that the question of 
abatement did not arise in an appeal from the order’ in execution: 
proceedings, The question was referred to a Full Bench for 
decision. . 
Held (fer Kulwant. Sahay and Macpherson, Ha Das, T., 
a ) that D virtue of rule 12, order 22, rules 3 atd 4 did 





—— 
bd we 
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I, L. Reg Pat, 332, Code of Cini! Procedure: — Section 47 and Order XX1, Rule 95— 


ddp. Application Jor possession of decree-holder auction- purchaser 
we tejected— Whether separate suit barred, 
Jadab Chandra 


vi ‘One R had obtained a money deere: against J and on arst 
Rameshwar Marwari February, 1916 R purchased in execution of that decree a resi- 
dential house of J, Oa the gth January, 1917 a compromise was 
effected according to which certain pay ments were to be made by J 
by certain dates to satisfy the decree, On failure of J to act up to 
the compromise a further execution was taken out. by R on the and 
of January, 1918 which. was again compromised on the 28th 
December. 1918. on promise of payments by J within a time limit, 
The terms of the compromise were not ultimately complied with by 
J. An application was thereupon made by R for delivery of 
possession on the 2nd February, 1924 under Order XXI, Rule gs _ 
^ Civil Procedure Code. The application was rejected as it was ' 
time-barred, The plaintiff R thereupon instituted this separate a suit 
which was decreed by both the Courts. 
Held (jer Wort and James, JJ.) that a separate suit for 
possession was not barred under section 47 Civil Procedure Code 
where the application of a decree-holder auction-purchaser under 
Order ar, Rie 95 Civil Procedura Codehag been, rejected as time 

: barred. . 

SOR 
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Uu e 3 a Pat is heme Tax Adi sei sions 3 2 16 I d (è 5) and. a 3 ) (oiii i j=-Cultivation of 
E © * ale plants —Fibre prepared Benin by machinery— Whether tax- 


: EM Casey é valge, : i * 
Cowtonloter oos The assessee cultivated alos plants and by means is ol machinery 2 


oet Tas € prepared : sisal gbre therefrom which he plated in the. market, x. j 
E * VUE B B 
* . * . > 


~ 


d T. 


P Vor. ui. E NOTES OF CASES, 


2: dpud. thete s was #0 cultivation of alce plants save in connection 
: the economic process involving the use of machinery such as 
loyed. by the assessee. The Commissioner of Income-tax 
ase under section 66 (2). The Department contended 
jufacture of the fibre from the leaves was a mannii e cere. 













table y and athe entire. Moris were eniin 


ction 4 (3) (viii), 
71 Valley Tea Co. £u. v. Seeretary of State for india (v^ 


* 











L L.R. o Pat 1 


1929. d 
Rajniti Prasad Sing 
Commissioner 
Income Tax, Bik 
and Orissa, — 


he parties executed two documents, one purporting to be T 
ary mortgage ofthe interest of D in certain villages, the 
ther a lease voe the assessee of the same villages to D. The first 



















nee or as Hecke income it was exemptéd. . 


‘The next question related to. the dividends drawn by the assessee 
overnment securities, He purchased Government securit.es 
ious dates between the 27th August, 1925 to the a;tho 
BT, 1925. In books of accounts he showed separately ‘the 
e paid for the securities and the payments made to fhe uos 
er on account of interest upto the date of purchase, He Des 
ned | that this interest which represented the vendor's income PO Wo 
be allowed as an admissible deduction from the thterest l So 
by him subsequently; , 
e third question referred. was with PIE to the claim ofthe, | E. 


ssessee to deduct a sun as representing the cost of colseting the 
e EDAM 











! interest c on securities, e 
Held. G i? Terrell, C, Jo Das and AERON Sahay, HJ) chat” š 
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where a junges secured ; a tone upon a usufructuary. mortgage and: 
. the vendor by a contemporaneous document leased the properties: 
‘bask to the borrower, | the transaction was a simple: mortgagesand ` 


the rent received by the vendor was assessable to income-tax as not 


being an.agricultural income, 

In an assessment. ( 
assessee is not exempted from income-tax in respect of the amount 
paid to his: vendor on account of interest. accruing on the securities 
up to the date of purchase, nor is he entitled to have deduction for 
collection charges. 
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REVIEWS, 


Snell’s Principles of Equity (Indian Edition)—First edi- 
¿tion by Dr. S. C. Bagchi, s. 4. LL. p, (Cantab and Dub.) 


e ue 


on the interest. of. PHP, securities khe, ec 


1L D, (Dub), published by Sweet and Maxwell Limited, London, =; 


Us Price Rs, 14-7-as, 


It is but rarely taat an Indian scholar is invited to edit a 
Classical English legal ext book. It is pleasing, therefore, to. find 
<a consummate scholar like Dr, Bagchi invited by the famous 


publishers Sweet and Maxwell to edit one of the best known.. ie (C 


text books on the Prirciples of Equity, 


It would be idle to pretend, of course, that we hue 


gone through the entire volume out. we have carefully 
perused some. of. the more important chapters, The. difficulty in 
editing a really good bcok--and no. one. will deny that Snell's is one 
of the best—is that the editor sometimes, albeit unconsciously, intro- 
duces matters which instead of improving, actually detract from, 
the merits of the criginal book, ^ As students of law we 
carefully read our Snell and we may add | we really. were fond. 
of the book and we were, therefore, not unnaturally, inerent 
ui seeing how Dr, Bagchi was going to paint the lily, W 
really glad to find that she learned. editor has. made no such futile 
attempt, What. he has done instead. is to freshen it up and. present | 
it in an agreeably newlight with a new orientation and one may 
honestly congratulate Dr. Bagchi on this achievement, 

* The introduction of Indian cases, qf course, is what was to, 
be expected, but one wishes, the learned editor had, in introdu- 
cing tise pares explained the. corresponding Indian kenl ger 

.* e t. 
Ed * 4 


* 
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cepts in, the light of the well-recognised principles of Equity, 
ee 3 B a mere matter 





hi has been dich too Bodo d in saying that the book : 


intended. for the use. of ons students As a matter of Tet 
h ch. will be found belpfal by every serious tegl practiti oner, 
i exposition of principles is masterly and references to the 


cases have made the book up to date, There is another 


of technical rules of law of Real Property which scare away not 
merely students but trained lawyers as well. 


. and brilliant writer. "The getupofthe book is all that can be 
d 


ent of law, > 


: astings Street, Calcutta, July 1939. 


. Mr. Guha intends to publish an exhaustive Sandia edition of. 
Civil Procedure. Code and with that object in view he has placed 


deals only with. three sections viz, Secs, 1 to 3. The learned 


^ book but we shall miss very much the table of cases cited at the 


practitioners, 


2 ud congratulate the author for hig enterprise and wea him all 


of detail ane we do nal fe 


esired and we have not the slightest doubt that the book will | = 
nd a most welcome reception in the library of every. serious ie 


The Code of Civil Procedure, Part I—by Dhirendra Nath: l 
: uha, : M. A, D. t. ; published by the Standard Law Bcok Society, 


before. the public Part I of his book.” We welcome this part which. z 


has done his work very satisfactorily, We have looked into « 
f the notes rather carefully and we are glad to fiad that they, 
are very useful and to the point, Mr, Guha in his introduction says —— 
that: he has introduced one innovation by omitting the names of —— 
Cases ciled, This will no doubt help to keep down, the bulk of the 


beginning of the book which is" sometimes very useful io busy 























i ticeable feature and that is the avoidarce of ‘discussion - 





The present edition has, if possible, enhanced the. reputation. oe 
which Dr. Bagchi has already acquired as an erudite scholar ` 














: w ; P THE CALCUTTA LAW JouRNAs, E . ven nuo 
‘The Code of Civil Procedure--br K, N. Katju, Me is: Lt, Du 
Ss. ^ and S. C, Das, MAn LL. B. ‘Second edition, 19300. Mahabad tav a 

: one d Pres: ee M. 











Ans p, rU p 
Allahabad, 
s dts really a i plea 
Civil and Criminal 
Law Journal Press. The learned editors have carefully selected the 
cases noted in the books and incorporated all the amendments up 
^to date, Books of this nature are bound to be useful and we have. a 


to bias thew. dno. nice editions of the 
rocedure Codes published by the Allahabad 


ano doubt they. will finc a place in every. lawyer's library. : 

The arrangement of both the books is excellant | and | one ‘hardly 
misses any case cf some. importance, old or new, oF 
practitioner the book: nm be of immense help, : 












a busy : : 








ir sharp difere ces 
















en juae: and j jury. in matters of defamation, 


vill reasonably infer from the words, Since that question: depends 


mstances, and of everyday language, diferences of judicial 


Lys 


_ contr: ry. 





thin g 
know dge "as men of the world " in interpreting the evidence, ’ 


hether or not strict legal theory openly avows it, it. is certain 


recent pen libel, Teeney if on no other em 





a reasonable man would reasonably infer. from the words’ 
solves itself, in the last analysis, into what a reasonable Judge 


pon the individual Judge's knowledge ofthe world, of every. day x 


: opinior in this branch of the law will: probably. never cease, Tti deo 
no without significance tbat in the leading case of. ‘Capital rs 
es Bank v. Henty (1) six Judges though: the cireular incap- ^ —— 
ofa defamatory meaning, and fiye Judges Set the US 


ey V, Fry (2) ru L, Jo after long years of imet. s 
fesses his inability to decide how. far the law permits a n 
a Judge to be aman of the world. ‘ itis difficult to know what - 
‘Judges are allowed to know, though they. are ridiculed | dfthey. 
net to know, A jury is certainly allowed: to know. some- 
in the eviderce when they are constantly. told to use their i 








- hat our Common Law would have stcod still if. Judges had not gu 







behaved as men of the world, or, to use Chief Justice Cardozo! 
rase as! interpreters of the social mind.’ To what extent 
nd st determine questions of law by ‘ somethiry not in dio 


‘ive. by something intheir own daily experience. and 
hectestion will be realized by reference 





: * fion: the Lay Quarterly Review, Vol, XLVI, No. 182 (April 1930) p. di 
m m e 7 App. Cas. 741. (2) [1930] t K B. 467, ° 
me x : ë i * . i 

S m e 





(to take one quample | > 
' many) to the judgment of Atkin L, J. inthe recent case or 





d was not even lurking i in them, ‘cunningly concea d. : 
.. tation of fondness for chocolate can scarcely. hold the. ! 
: publie ridicule, hatred or contempt, Mr. ‘Tolley complained not of 
what was said, but of the circumstances in which it was said. It is 
. easy tp imagine many cases where the circumstances surrounding m 
ur “the publication of a statement which ig innocuous fer se may make | : 
: it the evene of innocuous e and yet it is curious that there dppears 


DCN 
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Vosper v, Great Western Railway Co, ty: Iti is manifest in every 
sentence that the Lord Justice was there speaking, not only, asa. 
learned lawyer, but as an experienced railway passenger. And'it is 
not only in railway trains that just Judges travel : they are frequently 
passengers on the Clapham omnibus. 
i: Queto of mixed law and fact” and questions as to whether.* 
there was ‘any evidence to go to the jury,’ ‘are in reality: questions 
of fact only—fact seen by the eyes of the Judge as a kind of super- 





juryman, Nobody i is deceived by the fiction that the Judge is 


stating, not what he himself thinks, but what he thinks an average 
reasonable man might think, How can his opinion, by whatever 


formula it is described, .be anything but subjectivg ? How can he 






measure the reasonableness of the average man excep y tl 
standard of his own reasonableness ? And how curious a paradox it 
is that—as sometimes happens—when twelve average, reasonable 
men and women save found that there is sufficient evidence before 
them, a superior Ccurt holds that there was not “sufficient evidence 
upon which they could find what they have found. Clothe it in 
whatever politenesses you will, the only true meaning of this 


-corrective process is: ‘ You, members of the jury, are rot average 


reasonable men; we, on the other hand, ave.’ And, with the 


greatest respect to the arcient and honourable ‘institution of the 


jury, so they are. Generally, 

The question of * law’ in Tolley v. Fry (2) may be stated thus ; 
Would the average reader, seeing a caricature of a well-known | 
amateur sportsman in an advertisement for a popular sweetmeat, 
reasonably (not conceivably) infer that the sportsman had been paid 
to constitute himself ‘a source of innocent merriment, ' thereby 


 profaning tle dignities and the decencies of ‘ amateur status’? 


The majority of the Court „of Appeal held that the inference was 


too fanciful, This guilelessness of mind has never, if we may say 


so with respect, been a weakness of Scrutton L. J, who dissented. 
A faw reflections suggest themselves : 
4 The innuendo alieged did not reside in the words t 


(19 P928] | Ko B. 340 (2) [193011 K, B: 467. 


e. 
. . >» eo 
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‘the plain took to their conduct ; so o jpithidinie = 

sought, without success, to obtain from the adver- 
agents. can: indemnity against possible actions of libel, 

idm L. J. differing on this point from Greer L, Ja, attached 

nj nce to this circumstance as evidence that the cartoon 

di of conveying a defamatory meaning to reasonable minds ; ; 

urious feature of the case that there was no direct evi- - 

re the Court that prominent persons were in the habit 

‘their names to be used in advertisements for putposes 

0! . But it does not follow, nor does Scrutton L, ] suggest, 

that the defendants’ sense of guilt could in itself be a decisive 

factor against them. "There was here no question of malice or state 

nd, Ifa man may be guilty of libel without intending to 

it [as Mullon v. Jones (2) shows], so he may be. guiltless of 

hough he intends to commit it or suspects that he may 

, if in fact his statement is not defamatory in the view of - 

sonable | third person, Asis pointed out by Slesser LT, - 

E pproving. and adopting Bower on defamation, in order to prove. 

* defamation in a secondary sense,’ it is necéssary to show not only | 

) ledge ot special extraneous facts on the part of the defendants, 

. but ' similar knowledge cn the part of the class cf persons to whom» 

the matter is published, ’ together wfth a further knowledge on the | 
: opa t of tie defendants that the class will be acquafnted | with the. 

















se never. “atistactorily established * similar knowledge on 1 the 
f the class of penons to whom the mäter, is Pabliahed, nice 


Nee ii may well be that the defendants and the. postre : 
agents, ignorant of the decision in Dockre// v. Dougali m) and other |. 

` cases that the bare unauthorized use of a name is * not ‘actionable — ** 

ithout more, may have thought „that an unauthorized "use of the R 

plaintif? s name would equally be illegal,’ Unfortunately, eit isnot 

« Tolley v, Fry (3) emphasizes a hiatus in our law to,which 

(8) (1900) 8P L. T. 555. T (2) (910) M C. 20, | 
(010) [1930] t K- 8, 467. * 
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- attention has often been called, All the Lords Justices "were agreed 


that there was damnum, and. they deprecated the conduct.  of«the 
defendants in emphatic terms, The only question was. whether the - 
damnum was injuria datum, The majority held that it. was not, 
Once again t the * right of privacy’ is repudiated as a cause of action 


. in English law, unless [as in such a case as Hickman v. Maisey (1)] 


* 
* 





it çan shelter itself under the wing. of. trespass or nuisance, WA 
this very. substantial. right. almaya ‘remain unrecognised and 
unprotected Na)... 

(4) That the. jury regarded the right as -aybstantiak: and the 
injury as serious is shown by the dama'zes—£t,000. All the members 
of the Court of Appeal considered this amount exessive, though, 
inthe view which tie majority took, the question did not arise 
expressly for decision, Here again Serutton L J. confesses the 
difficulties of the Judge, striving to be at the same time a man of the 
world, in arriving .at any satisfactory standard ; and he. cites the 
somewhat satirical ard highly experimental methods by which 
Hamilton L, J., in Grenlands y.: Wilmshurst (3), convinced himself 
that the damages were excessive. Is it possible that super-jurymen 
are influenced in this matter by the fact, well-known to them, that 
sub-jurymen, however average and reasonable, are apt to make 
large and prosperous 3usiness concerns pay very dearly- for their 
sins ? However this may be, we venture to submit, with the 
greatest respect, that £1,900 is not too heavy. a> penalty to pay for. 


conceiving and publi bog. a ‘ Limerick ' so devoid of gaiety, wit et 


priiody as the following :— 
The cadit to. Tolley said, *Oh, s sirope 
Good shot, Sir, that bail see it go, sir 1 
. ;, Mr word, how it flies, 
i: - Like a «artet of Fry's, i 
oh They're handy, they’ re good and. priced ln, srl 
£200 : per line seems a. very y fair estimate, de qs 


m the. din ji reason that it is inde Sable ; j ad of all real ur 
supposed sotia¢ duties none, surely, is more delicate than that of 
d eomiug. between man and wife.’ The problem is to find the just 


B Uoo) 1 Q. B. 752. SE 
"(2See A. L. Goodhart, * ms Tendencies in English Jurisprudence” in 
Canadian par E Review, VII, No. 5° e 
09) [6013] 3 K- B- 597, w [1935] 1 K B. 130. 
e e e e | od. 
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mediun. between altruism and discretion ; and, as Scrutton L, J, 
ays it is a problem which must be determined by the Judge 
any evidence, by the light of his own knowledge. of the 
i own views on social morality, a subject-matter on 

ie diferent ages, in different connie 






























ad: he ‘other party. to” the marriage. es am clear," 
itton L. d * that it is impossible to say he is always under 
r social duty: to-do so ; itis equally impossible to say he i 
is never under such a duty,’ All that is decided is. that. in the | vc 
: particular | circumstances of this case (which need. not now: be 
recounted) the defendant was under no moral or social duty to con- 
othe plaintiff's wife defamatory and untrue allegations against - 
husband. But while no general rule is (or can be) laid down, 
: do not think that. the decision will encourage officious persons 
to carry tales to husbands or wives, . " 
. One: doubt is removed by the case, A dictum of Lindley Ekm 
tuari v. Bell (1) seems to suggest that. the moral or social duty of 
the person making the communication, and the interest of the 
Uu person receiving it, are a/ternafíve grounds of privilege ; ; and in con- Su 
|. sequence, conflicting statements on this point have found their way ^ 
into the text-books, Iaz v. Longsdon (2) lays down that the duty 
on the one side and the interest on the other must exist concurrent: , n 
: : ly in order to establish this particular. kind of privilege, Here the ee 
Ü wife clearly b dan interest in receiving the communication, which, 
amor ig other ings, reflected upon her husband’s fidelity. zbut it was. 
d that in the circumstances. the defendant had. no duty to make tw 
Quoad. fellow-members of the plaintiff's business, how! 
n interest were present as correlatives, for the charges. includ b 
such matters as drunkenness and dishonesty. Quaere, whether it : 
might have been otherwise ifthey had been confihed tosexual +, - 
© immorality? ) Ba 
Ue sidy v. Daily Mirror Newspapers, Ltd. (3) raiges moe .  — 
s important and more farzeaching questions than either of thet two '* 


(0 (1891) aQ. B $e * (2) (1930) 1 K- B, 
í Cue (3 [1929] 2 K. B. de 
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preceding cases, A newspaper makes, with Mr, X's express authori 
sation, the statement that Mr. X is engaged to be married, and 
therefore, by inference, that he is an unmarried - man. The 
announcement | causes in the minds of certain witnesses. very natural 
questionings a: to the status of the lady who is known to the world : 
as Mr. X's wife, and of whom there is no evidence that the defen- E 
dants have ever hearc. For this. indirect. aspersion, for. which 
Mr. X is largel res nsible, on Mrs. X's propriety, the ‘newspaper 
has to pay £500 and costs. On the authority of Hulton v. Jones (1), 
itis irrelevant whether the defendants did or did not know of the 
existence of Mrs. X, if itis shown that she was in fact injured. 
Greer L. J., however, in dissenting, distinguished «hat case on the 
ground that the statement there complained of was ex facie defama- 
tory, whereas in Cassidy (2) it was ex Jacie innocent, and became de- ` 
famatory, if at all, only chrough an innuendo for which the learned : 
Lord Justice considered that the defendants could not be held res- 
ponsible. Sir Frederick: Pollock, in these pages (3) has. found him- 








self unable to draw this distinction, and is of opinion that the prin- - v 


ciple of Zuiton v. Jones (1), whether we like it or not, logically 
leads. to the result i in Cessidy's case (2). Doubtless the distinction 
drawn by Greer L, J., as umes that onthe face of the statement —— 
* Artemus Jones ' would 5e reasonably understood by the ordinary - 
reader to be an actual and not a purely fictitious person. If, as many 
. readers might suppose from the whole tone of that famous. effusion, : 
Artemus was a mere figment, the statement could not be defamatory : 
ex facie, since it is impossible, we apprehend, to defame that which 
has no existence, In the peculiar facts of ZZu//on v, Jones (1)—facts | 
which at several points show that the defendants certainly ought 
to have known *ofthe existence of the real. Artemus Jones—the 
-decision was no doubt so and Justice, apart from its soundness in. 
law, which it is not open to us to question. - Noris there anything 
“harsh or inelegant i in its ratio devidendi, viz, that a statement prima | 
facie defamatory (assuming this) which. may be andi is in fact reason= i 
ably understood to refer :o an actual person is none the less Jefa 
: matory because the defendant. did. not mean it to be as libellous as 
cos dt actually was, The * liability. without fault ' here (even assuming 
that it was. entirely withont fault in Audion v. Jomes (1) ) is no more 
startling or inexpedient than many, cases of liability. for conversion, 
. , tresgass er nuisance not to mention liability under Ry/ands v. 


Fletcher, -Butit is carrying the Artemus Jenes (1) principle a longi» 
. 
y (1916) A. Cio (2) (i929) aR B; 43t. 
(3) E80. 8. Vol. XE, VI, p. i. ^ 
i * 


* 
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i m z s " Lo 
way to say that because the defendant has, in good faith and with X's 
permission, made an apparently innocent statement about X, which 
+ 


me possibly | reflect upon Y, a person of whom the defendant has 
neve heard, the def endant i is liable to Y. The noop which Greer 




































; Lt ee isa bard Wing IA authorizes” B to m SM 
innocent. and, so far as B knows, true statement about A, it is 
nding liability very far tp say that B is under a. duty to check 

curacy of A’s statement with a view. to calculating its possible 
ts upon ufknown third parties—at all events, if. there are no 
tances which ought to have put B upon inquiry, GU 
is decision affeciel only. newspapers, many- persons, apart Se 
ltogether from its technical aspects in law would regard it with |. 
- satisfaction rather than alarm, We are all aware of a prevalent type —— 
OF journalism which habitually traffics in insinuation, One's natural = — 
sympathy, therefore, would be with the observation of ScruttonL, J. 

): : publishers of newspapers, who have no more rights than. 
ate persons, publish statements which may be defamatory of — 
people, without inquiry as to their truth, in orderto make —— 
paper attractive, they must take the consequences, ifonsubse- . 
inquiry their statements. are found to be untrue or- capable of 
unjustifiable and defamatory inferences.’ One cannot repressa — 
cert | satisfaction even when, as has happened recently, convicted ee 
nals have made newspapers pay heavily for the privilege of 
di auching the minds of their readers with false perfervid accounfs X 
| of the criminals career of infamy, "But unfortunately Cassidy's case | 
isnot confined in its effect. tothe baser sort of journalism, As 
(6 er L. je points out, with some “solemnity (3): {If the decision 
of my brethren in this case. is right, it would be right to. say that I. 
ei ld be successfully sued for damages if, having. been. introduced , 
to two app arently respectable people as persons engaged 
. martied, I repeated that statement in a letter. to a friend. on th" 
. ground that my words meant that a lady totally unknown to me, 
o was infact the wife of the mar, was not ,bàs wife and wasto 
ing in immoral intercourse with him. Reputation i in this. country E : 
a ds jealously guarded, but need tt be guarded quite as jealously as 

“this ? ee. 




















e. 
ue mes * f . e. 
| (1) (1929] 2 K, B. at p. 348. . (2) Ibid. at. p. 341. > 

€ (3) Ibid. af p, 350. . 
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There i: isa ‘tee curious result: Can the ‘husband be said to 


have procured the publication by assenting to it at the: request of 
the defendants? If so, it appears to follow that Mr, Cassidy for. 


Corrigan), by authorizing the announcement, became a publisher 


of it and is a joint tortfeasor with the defendants (1). In other 


circumstances the phintiff might therefore have sued him, in the 
improbable event of her wishing to draw upon his funds rather than 


"upon those of a wealthy. corporation. But seiret as” Mr. Corrigan 


(or Cassidy) | is the plaiatiff's husband, no action lies against him. 


We thus have the curions position that the plaintif, who has been 


wronged by two persons jointly, can sue only one of them : and in 
this peculiar instance, :o which, so far as we know, Here! 1s. no exact 
parallel, we must lop oif one branch of the rule that ‘a person whose 
legal right isinjured bya tortso committed’ (i. e, by several 


persons jointly) ‘has aright of action against a+ yorad of such ' 


joint tortfeasors.’(2) And what is the husband's liabil ity, if any, 


to the defendants ?- Clearly, if both publishers knew the statement: 


to be defamatory, there can be no contribution or indemnity 


between them, ever if it has been previously agreed upon (35 


but can the defendants: bring themselves within the principle of 


Adamson Y. Jarvis (4) so as to claim indemnity from the husband ? 
If the statement were prima facie defamatory, they could not do so ; 


butin this case the defendants have done, with the consent of the 
husband, what was prima fade lawful. Iisa common: clause i in 


s publishers" contracts. that the author shall indemnify the publisher | 


um against an unwitting libel, But in Adamson v. Jarvis (4), the 






: E à). Parkes v. privet t 1869) L. R. al Ex. M M 


plaintiff, an auctioneer, was acting simply: asaán intermediary under 


She instructions ‘of the: defendant ; and itis doubtful whether i it. 


could: be said, that merely because Mr. Cassidy acceded to the 


defendants’ request tà publish the statement, he became principal = 
and the defendants became agents. The unsatisfactory result — 
seems to follow that of the two publishers of a libel, the one who 
-o e had the means of knowing taat the apparently innocent. statement um AE : 


defamatory i is Hie one who escapes scot-free, 





(2) Halsbury, L&ws of England, XXVII, para. 955. B 
EO! Smith. ve Clinton (1908). 28 T. L. Rs gq. 
A w (ayy 4 Bing- 66. 
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* SONÉ. SUGGESTIONS ON THE BENGAL TENANCY 
l (AMENDMENT) ACT, 1928. 


ngal Tenancy Act of 








1885 was very substantially zm 









moi it was found difficult to 
mele to remove some of. 


This has. led phe P 
het! r hes. are any more defects which. require — 
ration and removal, and on a careful perusal of the Act, — a 
ference to the Amendment. of 1938, I am of opinion that pU 
fit case for: a thorough enquiry inthe matter, | 
Amendment of 1928 amended about 9o sections, inserted E 
30 new sections, sudstituted about 20 sectiors, and. repealed ee 
er 30 scetions of the Bengal Tenarcy Act, In my humble — — 
opinion there is room for suggestion for improvement in about 

the sections effected by the Amerdmert of 1928, and. some — 
om require thorough recasting, The defects in the Act may be — 
ly divided into two classes, namely, defects of form and 
of. substance, he 
| defects in form have arisen in several ways, Some oni 
en used in the enactment in a form in which they are not. 
uset in stat utes generally, Some unnecessary words have been - 
ometimes in iwo or more sections with a. similar bearing, | 
ticular word or group of words has been used in one - ‘Section,, 
ma another word et group of words bas been wed elsewhere: 


* 












































"rel _ arrangement bave resulted in grammatical or oer 












e e, d ai not: concerned with defecis which are pion = 
nconcerced with inadvertence in Grafting, It is not for me or 
body other than the legislature to tay what prévisions of the 
atute are defective in the protection of the just rights of the 
landlord or the tenant, Iam thinking of the, defects ‘of omission eyes 
and commission resulting directly or indirectly from the drafting S 
pu of the statute, and I am leaving out of econsideration all defects of t 
prostance or Principle except where they are so connected with 
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. drafting: Of course, it is difficult to daw: a clear line sof demarca- to 
tion between these two classes of defects, and there is room for —— 
genuine difference of opinion on suggestions. about. defects of 
"substance which lie on the border line of inadvertence. K sping — 






Bande: of the “right of Pesan In this Connec- ^ 
tion it has inserted“ a number of new sections in the Act, but the... 
provisions thereof have not been self: contained or without glaring: 
omissions, and they have operated with. bardship in a manner 
which the: legislature never con templated, - The new. sections 26 C, 
'26 D, 26 E, 26 F, 26 G, 26 H, 26 I, 26 J require reconsideration. 
Section 26 F dealing with the landlord’s right of pre-emption on 
the sale of an occuparcy holding i is particularly | defective. I shall * 
discuss the details later on. © 
“Phe Amendment has. also. made drastic ‘char ges jc the law about 








" , under-raiyats, “Here again we find a considerable amount of- 
anomaly. Unlike raiyats, there may be any number of. grades oí : 


under-raiyats.- ‘The Amendment has not always kept this fact in 

view and difficulties have crept in in connection with “ improve- e 
ments,” “abandonment” eic. Besides, in its particular. attention. - 

to the underralyat, the Act bas failed to give the consideration 

that is due to nor-occupancy raiyats; and there are instances : 
-where non-3ccupancy raiyats have béen placed in a worse position S : 
than non-occupancy | under-raiyats, Similarly, in some respects 
ean occuparcy under-ra;yat has been placed in a worse position 
than a pon occupancy under-rfiyat. The new sections 48 B, 48 C, oe 
49 D, 48 E, 48 F, 48 G, 48 H require reconsideration : So also the. o 
new sub-section (5) to sectioif 87, and the amended. section 82. 1 o o 
shall discuss the detaily under this head later on. n 


: (To be coni niine: de 
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COS. NOTES OF CASES. 


Successive S a MA for ex; escutions— Limitation 


Company against S on the 24th 
was attached by one C on the ^ 
of C's decree against the Com- . 
ee was transferred to the. Cok i 





























t = Court poe passed the decree to hee his 
s the owaer of the decree cand to. have. personal 
S. Oa the’ 24th: February, 1919 the application 
ion was rej jected and R.re-transfer.ed. the. decree. 
mpany on the 24th February rgzr. The decree-holder 
my had meanwhile deposited the process fee on the arst 
1919, for ex:cution by the Collector, The decree, however, 
cuted though the properües were. advertised for. sale, 
tor. returned. the decree oa the 23rd April, 1920, to the 
il Court and the application for execu'ion was struck off. The 
vompany again applied for execution on the roth February 1922 and 

: ssued under. Or. 21, : rule 22 Civil Procedure Code but on 
March following this application was alio struck off. for 
default, | ue 6th h of January, 1925 the Company again put in an 
ati (foro execution, Fus lower appellate Coat held 



























execu: ion, the, decree was barred 
referred to a Full Bench for 





1 King, Sen and Niamat-Ullah, JH 
cree-holder as mentioned in the third 
i epilation Act will be effectual to keep 
the bonafides of such 
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ie R. 382 All. n. Hinds Los —Li ability of sons after partition for partition debts E B 

“the father. 5 : : 

One B and his two minor brothers : had executed z mortgage 
deed i in favour of R, The minor brothers. M a suit fora 


: 1929, 


Ram Satan n Das is 








LER. 52 All. 746 


: 2 don. 


| Recti ati Lal 
ur LE 
hiam Lal. 









; ut of the ward BR, to marry the latter toa certain party, An appli 
D -was moved before the High Court to set aside the. above 
SU The apeina pes formed by the opposite mny was th 


; w hep provisions ‘of section 4 





were é not members of the joint family with B. The nita was 5 brought z 
more than : six years. after the date of the document but within six 
years of the judgment of B's brothers’ suit. The Court below 
dismissed the suit on the ground of limitation. 

Held (fer ‘Sulaiman and Pullan, JJ) that where a suit was 


brought against the father and the sons after a partition of «their 


shares on a debt taken by the father before. He muon the 
sons were not liable. — 

(Jaganmaiha Rao v. Viswesam (1) note followed. 
Gaya Frasad v, Murlidhar (2) followed. 


S, R. 


(QJ. (924 LL. R. 47 Mad. Gat. 
(a). (1927) LLR so All, 137. 











Guardians ond Wards Ach, Sections 43 and 1g; (i) Onder per 
ting a guardian to marry the ward to a certain paris Wi 
appealable, 
The District Judge. of Barielly permitted one S, the ‘gustan 












tion 4T {i ) of the Guardian and Wards Act. 










This Sb requires Pa ; 
Section 174 Clause (3) B down that where a tenure or hold- 


: materal ray or fraud in publishing or ‘conducting 
The language of this clause is similar to that contained 
21 Rule 9o of the. Civil Procedure Code. Ssction 174. : 
se (1) By) dowa that Rules 89 and go of Order ar of the 0 
















insertion of these two clauses i in the Byr Temey 
Me epplieaion for. the setting aside. of a rent sale on 







i applis | in: such a case, aia 185 of. the Ree "Tem. 
as amended lays dowa that Sections 6, 7, 8 and g and Sub- - 
Section (2) of Section 29 of the {oflian Limitation Act, shall no 


Wi 









ale and applications sreaified i in Schedule ur annexed t that tuu : 
Section 28 a ee Indian Limitation Act is included within 


E z 
E eee 


da cos cs THE CALCUTA LAW. jourwan? ol {Vor Lit. 
the remaining’ provisions of that ae But an application for the 
setting aside of the rent sala om the ground of fraud or material 

‘irregularity is not specified in Schedule II annexed to the Bengal 

Tenancy Act. Soan applicant under Section 174 Clause (3) of the 
.. Bengal Tenancy Act cannot invoke the aid of the. provisions of 

Section 18 of the L tation Act with. the. sud of. Section ms at the «° 

Bengal Tenancy Act, 

Section 29 Sub-Section Q ot ‘the: dads “Limitation “Act as 
amended by Act X of 1922 ruis thus :—"'Where any. special or local 
law prescribes. for any suit, appeal or application a period of 
limitation different from the period prescribed therefor by the first 
schedule, the provision of Sect ien 3 shall apply, ag if tuch period 
were prescribed therefor in that schedule, and for the purpose of 
determining any. period oflimitation prescribed for any suit, appeal 

or application by any ‘special or local law, * 

(a) the provisions contained in Section 4; Sections. 9 to 18 and 

Section 22 shall apply oaly ia so (ar as, and to the extent to which, 
they are not expressly excluded by such special or local law ; 
and -— l : ae 
" (b) the remuining. provisions of this Act shall not apply”. 

This sub-section consists of two parts, The first part speaks of 
the period of limitation to be applied, and the second part deals 
‘with the applicability of the provisions contained in the body of the 
Act. The first part seems to show that Section 29 applies, where. 
for the sam? matter one period of limitation is prescribed i in*the 
first schedule of the Indian Limitaiion Act and a different period 
js prescribed in a bei or special law, This section does not 
"apply to a matter for which no eperiod of limitation is. prescribed. by 
the First Schedule of the Indian Limitation Act, but a period is pro- 
vided in the local or specia! law. The question of the applicability 
of Section 18 of the Limitation Act, which is one of the sections - 
mentioned in clause (a) of the “second: put, does. not arise, if the 
first part does net apply. | 3 Che "n ; 






P 





* dectee—3o d —the date of 7 sale” apparently sis to an applica- , 
.. tion to set. aside a rent sales on the ground of fraud or material 
: inregulgrhy, a as such an application comes within the purview of 
on $ * P E . " Ws 
x BEI è : 


AUi qot 
£t n E 


ue Vor, LIIL] rue IÑDIAN LIMITATION ACT, SEC, 18, dge: 
5r a * 


Order 2t Rule 90° of the Civil Procedure Code, But a careful 


cen cased | only for hint down six months’ mile of limitat j 
j tead of thirty iun t Section 2g of the Limitation Act t woul 


ions for the setting aside of rent» sales on the ground o non- 

rice of. notice under Order 21 Rule 22 and on the ground that i: 
dgment-debtor has purchased benami in contravention of the s 
provision in Section 173 of the Bengal Tenancy Act, would conti- P 2 
nue to be governed by Article 166 of the Indian’ Limitation Act, : e 
as they come under Section 47 of the Civil. "Procedure Code, and. a 

not under Order 21 Rule go, Civil Procedure Code. Af the. view 
-I have adopted as regards the interpretation. of section. a9 of. 
the Indian Limitation Act and the effect of the combined opera- ON 
ion of Sub-sections (1) and (3) ot section 174 ét de. Bengal . 
p Te nancy Act be correct, the obvious inference would be that section ^ — 

38 of the Indian Limitation Act does not apply to an application e _ 
fog the tetting aside of a rent sale under section 174 (3) d the ut 
| Bengal Tenapey Act. e i 
ih the cse of a sale under the Bengal Tenar cy Act as"ypended, 

eo e > ee 


"* 
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a concise statement: of the order of attachment. and sale proclama- 
-tion is issued to the judgment-debtor under the provisions of Gec- 
"tion 163 Sub-section (2) Clause (c) of the Bergal ‘Tenancy Act, 
So it spent That there i is some 7 provision hid Sowa for communi- 





bed if the decre holder i in aloe vih ike Talgre debtor 
„suppress the sale - ces, - The view which we have propounded 
above as to the inapplica bility of Section 18 of the Limitation Act 
to a sale. under. the rent law, vill cause. hardship | to such 
a person. Per a æ i 





It may be edi tha: if section 18 of the Limitation Act does. ; 
not apply, Section 4 ofthe same Act will. not apply on the-same 
reasoning and if the last day of six months | from the date of the 
sale be a holiday, the applicant for the setting aside of sale "under 
section 174 Clause (3) of the Bengal "Tenancy Act. will not. be 
entitled to present. the application on the next opening day, But 


es for that purpose one need not rely on the. provisions of Section 4 


of the Limitation Act, Section 12 of the Bengal. General Gites : 
: Act vill help the applicant in such 2 case, 
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` The Law 1 by $ ( ) 
 Barristerat-Law, | published by Messrs, M. C. Sarkar aad ‘Sons, is 
College Square, Calcutta, 1930. Price Req. 

eIn these days of prolific production of ánnolated ‘editions 
one yould naturally turn to the present publication with a sense * 
of some, relief, Its aim, as the learned author himself admits; 


no duh, "y modest, but its utility can scarcely be over- 
. > * 
VOLANTE . SUSUELSOS i * T 
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timat d. * For some time past we were ourselves keenly 
he wanit of a small volume containing the Transfer of 


died in tbe Act and indicati | 
the reasons a 






A research ‘into the reports of adjudged’ cases Lae 
y use without a previous une ud um s 





ave been given. in Bhe book: mostly in the words of the eminent” du 
; -makers themselves, and this must have considerably enhanced 
ility. | Although for the purpose of interpreting a statutory — 
provision reference to the legislative papers is not permissible, CO 
we are at one with the learned author when he saysthata = 
à: 1 of such papers greatly facilitates better understanding. of — 
principles and framing of arguments in the law. Courts. | The o 
ost meritorious part of the work will be found in the two 
dices E and F. In Appendix E the learned author ma sa 
parative study of the difference between the English and India» ——— 
s of Perpetuity and Accumulütion noting with remarkable 
acy and perspecuity the points of distinctión between the " 
and in Appendix F he give’ a very learned note on 
ssion of the words ‘Hindy’ and ‘Budhist’ from section. 2 € 


















































he same that his natural perplexities: with the law of perpe- cu 
y have considerably been removed, The texta given in the + S 
k are fairly accurate and quite up-to-date, Evén Act V of 1930 + 
which has been placed on the Statute Book only quite recently has 
ot been ignored. The book has been neatly printed and «its ggt-up 
praiseworthy. Its pricd may be said to be moderate having, regard 

|. to its general execution and dfmension, We earngstly wish. 
- de learned author cunyplvie success in his enterprise, . 


ry ; . 
: ucc. ee 
es . 
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The Provincial insolvency Act,—by A, Ghosh, B. La Aaa 
cate, eighth edition, 1930 published by the Eastern Law House, 


Law Publishers, 15 College Square, Calcutta, Price Rs. 4. 


This i is an extreraely popular case-noted edition of a rather 
important branch of the Statute law of the country. - The mere 
fact. that it has run through eight editions | within a comparatively 
disan uamitakable proof of its utility and there is 
hardly any necessity for our writing out a lengthy appreciation for it. 

The present edition is distinctly an improvement upon its predeces- 
sors and we are glad to find that many of the textual inaccuracies 
resulting from bad proof reading or inadvertence which occurred 
in some of the earlier editions have been rectified? although the 
book has not as yet been completely rid of such | inaccuracies. 
For instance, wa may point out that. sec. 8r, was amended 
some. ‘ten years ago, and yet the correct form of the section could 
‘not be given. during this long. period, Similarly the retention in 
section 82 of the reference to the Lower Burma Courts Act, 19¢0, 
— which was repealed in 1923 is unfortunate, Likewise the text of 
section 83 of the Act appears to be inaccurate, Here the inaccu- 
racy seems to have proceeded from a misconception that the effect 
of repeal of a repealing Act is to operate as revival of the provisions 
omitted by the repealing Act, The above specification is by no 
means exhaustive, but we hope that. greater attention will be paid 
. in this direction in the rext edition, Traces of textual inagcuga- 
cies will bs fouad also inso me of the rules framed under section 
79. The rules take effect as the sections themselves and are there- 
fore worthy of an equally jealous attention, The book has dite- 
rally. been brought up to cate and the recent cases have been in- 
corporated i init practical ly without any omission, although the same 
~ case has not invariably been cited at as many places as there are 
^ points of decision in it, It is no small credit for a compiler to 
va achieve this result, To our mind, the practice. of citing a case 
, with a plurality of points ia it at one place instead of under all the 
iat section bas grown out of the habit of re 
; I digests in. which. cases are often 





















ling — 


‘ collected undar individual sections - although they cover a diversity ds 


of points referable toa namber of other sections. As the book- 
under review is largely depeaded apon by the junior section of the. 
. mufasil Ifwyers who canret go in for costlier editions, for their 
informations | regarding the brankruptey” law,*we would desire 
“the learned author to pay Hereafter greater attention to the 
elu zidatfon of deget pringples than 2 clustering oa. multitude 


* 


ut c * 3 * 


ra 
se 
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LS uus - d . 
of cases round each topic in a somewhat fortuitous manner, It is 
always better. to state the law in a straightforward way with a 
5 cificati n how different circumstances work a variation therein. 
emented by an exp osition af the: reasons of the law as well as 


















put giing a leat cut iden as 
; The learned a uthor bns A. 





idea 3 the state of the lew iod m his Mes — 
nee, we find at p. 199 of the book a treatment - b 
whether the interest of a partner in the —- 
is property and vas such if it vests 
(the Receiver upon. his bankruptcy, In dealing with the —— 
n the learned. author. quotes from. Lindley's. Partner- c 





tof decisions x arising under the Code of Civil Procedure 
the liability. to attachment and sale of an undivided i 
ne partner in execution of a decree against him. indivi- 
but notwithstanding his. elaborate notes on the subject 
a Over several pages we are not a whit wiser, We fail v S 












ad of Cnm à us ina maze oF notes aao any assis- 1 
us to extricate ourselves. out of the labyrinth, When d 
from. his notes. we find our confusions not removed but Us 
rse confounded. Again, he deals with the question of a 
| powers | of the Bankruptcy Courts at p. 5» ‘This means ir a 











ions. 523 and 31 of the Act, T he best thing that the pic : 
could. do regarding this fubjet was to start with a compara- * 





L il Procedure Code and to proce ration 2 
* . RE * æo 





Vw 


E QU [Wot Lit. 





fqn E CALCUTTA DAI 


ally tovardi judicii precedents without drawing - nfuch | ' upon 
Abdul Rasals case because of its possibly losing much of ts 
force under the new Act of 1920, Instances could be multiplied, 
< but no use doing so as we firmly hope that such shortcomings will 
“be removed i in the. next edition, On the. whole the busy lawyer 


huni up for refer « fides will fied im book to be gus. use to him, .* 





| a 
printing, de price fixed for: it my be considered to be a amv 
of cheapness. ` ; 


The Indian Contract Act ‘and Sale of Goods Act 
by T. R. Venkatesa Aiyar, b, t, Alvocate, High Court, Madras, 
published. by T. B, R. Row, Mount, Madras, Price Rs, 8-8-0, 

-Though the provisions relating. to the sale of goods originally 
contained in Chapter VIL of the Indian Contract Act have been 
taken out of that statute and re-enacted with certain modifica- 


tions in the present Sale of Goods Act (III of 1930), still the 


law relating to sale of goods may be regarded as an integral part 
-of the law of contract ; therefore, the idea of publishing the two 
Acts together in one volume is particularly happy. Besides, it is 
worthy of note that under section 3 of the present Sale of Goods 
Act, the unrepealed provisions of the Indian: Contract Act, if not 
inconsistent. with the provisions ofthe present Act, wil continue 
to apply to contract s for the sale of goods. So, by itself she 


Sale of Goods Act isnot complete and almost at every step in 


connection with matters arising under this Act, the provisions of 
the contract have to be looked into, The learned author seems 
to have been Gilly conscious of this fact and has. acted wisely in 
: adopting a plan the. practical utility whereof, from the vicw-point of 


the busy practitioners, can scarcely bs overestimated, Besides it 


the scheme of the publication there are many. other points of in: 
trinsic” merit. da the book which are sure to make it popular. with 
arned author's other work, nam ly, the 
is now regarded. 
and is in constant we everywhere, — dt can. fairly be 


: nid o of the. preset publication that it has been made to reach the 















: level of the other: work, One noticeable feature of the book 
that strikes us most is that the Ifw under each section has been ` 


statéd iñ the most clear and concise mannet and in a perfectly 


logica? sequence, Itisa great comfort to us Yo find that the- 


: noter ithe book do not consist of Ionium. pasgraphe- con: 


os + e p Eu A. 
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j ins its proper. ben 
et Tom of igosting 









: amable sugzestions siiis ‘the. - 
isions fom an erudite sero at like pre : 





to nOD, its course, The book contain 
The first sets out the Indian: statute 





alt with in the book an) these diis mes cons 
0 its ucl The aeli indes seems to have 








' to de^ desired. The | price of 
it of some 450 pages appears to 
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« 
- recently yespacisd from a certain chapter of the. Indian Contract 


Act, It is from the pen of Mr. Lahiri who has already. established 


~ his reputation as an industrious and painstaking. annotator of Indian 
Statute Law and appears to be a cons entiour, and creditable piece 








the Indian as well as the English authorities, for the elucidation of 
the legal principles | involved in this piece of legislation, It has 
been a ju Jicious act on his part to bring out the points of similarity 
: between this Act and the corresponding E glish Statute on which 
the Indian Act has been chiefly based, and to set out in extenso the 
English Sale of Goods Act, 1895, in appendix A of the ebook. . 
Attempts have at places beea made to bring out the uaderlying " 
„principles of the more important sections of the Act, and it would 
-haya been better if he had followed an analytical and rational 
method for the purpose instead of reso:tiag to large quotations from. 
.the judgment of decided cases, The. temptation for reproducing 
long extracts from thes illuminating observations of eminent Judges... 
is really too great to be easily resisted, but in a small publication 
with limited space the comparative advantage of such lengthy * 
quotations i is not necessarily so great, The busy lawyer may not 
have the time, nor the inclination, patiently to go through, the 
lengthy extracts, and miy, attimes in the glare of too much lumi- 
nation, miss the very essentisl ingredients ofa section, so much 
helpful for. discovering the erex of the case in his hand. Brevity is 
the soul of wit, they say, and this maxim can. nowhere have a 
greater. application than in a publication of the present. description. 
In preparing annota: ions a writer ought always to keep the essential 
; requirements. of a section before him and explain and develop them 
«uin their logical sequence as. uiu and Mecnirely as possible 
S main purpose or 
E at tera, however 
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“utterances from the Bench, bur not so as to hti ina digression from h 
the main object, ‘To make our. meaning clear let us turn to page 88 
ofthe book, Ther the learned author attempts to state the law as 

enaged in. Sec. 22 in contradistinction’ to th. principle ‘of the’ 
preceding : section, But the diffuse manner in which. he. does so 
very. much detracts: from the Blayney of the impression he wants 


i . : * 
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is to convey : His Statement. of mue law as contained i in said Sec. 22 






üliar to the mafusil lawyers, This defect apart, the work 
s otherwise a useful production and will be found helpful in com 
with Cases ing under the Act. The short. introduction 





D jee ot rni ACT, 1928. ug 
( Continued.) 


nder them The alterations made‘in this connection Wader sec- : 
on 22 ae should not have been: made at ol, or if mad@ should 
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2o. 
- pot lave been so vaguely worded. I shall dicus | Wi matter án 
‘detail afterwards, ue : : E e 
* The amendment has introduced a new. _ principle ot compsltery 


Sonselidafion of suits. of different. cos ind nalordi, and o Mor 








alteration of. claims n dac NUN. cat pi suits. by different 


co:sharer landlords against the same tenant, 
‘The amendment has permitted applications i in. place at nh 
site in many circumstances, ‘To that extent, it has conferred a 
benefit on the parties concerned. But it has made no provision 
for appeals against mary of the orders passed on such applications. uo 
The distinction. between an application and a suit is recognised ein 
"section. 144 (3). Orders on certain applications are expressly 
declared as having the force of decrees or being appealable, BB C 
section: 148 (8) (ii), 188. (3) (69) (2), (174) (s). But. orders on | 
-applications under section 26F, 48E, 88 and other sections | have — 
not been so declared to have the force of decrees or to be appeal- 
able. Ia many such cases, the “applications” are merely con 
venient. substitutes. for plaintsin regular ‘suits, and are not less 
important then the orders specifically stated. as appealable ia sec t 
tion 104 Civil Procedure Code, or in the particular sections of the 
Bengal Tenancy Act mertioned above. The result has been that o 
appeals from orders under section 26F: and the like are be ing dis- 
missed as untenable, and redress of grievances arising: from. orders 
 efihe lower Court passed on such applications is practically. denied, 
Iti is in the intergst o of all concerned that definite provisions should 
for appeals: against orders on the more important elas 
of aie introduced by the Amendment. 
` The amendment has repealed section 158B, and thereby remov-- uh 
ES „ed the only section dealing. mith the paning of the entire tenure E 







requires the ha E : 
cases, for a proper inter reta (d! hot. agree with hex view that 
m section 158B is no longer necessary Simply because. of the amend- : 
‘e menteof séction 148A and the insertion of, section 158AAA, On . 
the other hand, I am of opinign that it is necessary. to examife SERE 
> the provisions about: decrees for armesrs of rent, and ther to re- BERI 
dnttoduot section 1588 pith nedap eiea ion or to insert 
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un y wu aye Ug $ g A yy + * . 
En the definition ef "A rent decree " in section 3 of the Act, and 
recast the provisions about decrees for arrears of rent. 

made & very substantial 









alteration 





i thicies not govetned by the get 
a rebuttable presumption to such 
iprevement on the old law. But in 


























er incorrect and misleading, and which if literally dee 
will create utter confusion in the Settlement Department, 
discuss the wording of this proviso in detail hereafter, 
Having thus indicted the nature of the defects in form and. 
nee of the Amen ment of 1923, I shall now proceed to dis. 
some ef t these defects i in detail, 


(Fo de continued, ) 


Sattendranath Chatterjee; 
Munsif, Hoogkiy. 


NOTES OF CASES. 


Aga Pion Att, sections Trand r$— Question of limitation as” I L. R. a All x 
regards the application for reference raised in the Court of refer ee 
Jurisdiction to quer into such question —D. ite of the award— um 3929. 


. COBRE l Secrstary « ‘of State 
for India in 
: Coung, 







A t (ordena when the award was Seu fled. in the. ~g 
uet office of the Collector. . Notices were directed to be issued to the DUE 
D ers B and M y the Collector on the goth October 1923. 

ery nuary, 1924, and M on the 23rd Janu- du 
i . The owners applied for a reference within six weeksof © .* 
he service of notice on them and a reference was accordingly made, .. 
objection was taken befora the learned Judge that the reference 
was barred by time, as the award having been made on thè rsth of . 
June, 1923, the period of limitation for {he application expired on n 
th December, 1923 and the fact that notice was not served ^ e - 
he c owners till aftey the expiry of the limitation was imma- 1 
s The learned Judge, however, refused. to entertain the plea 
et limitation. and disposed of the case after necessary investigation,” P 
a ES» oe 





















bon 


w JOURNALS [Vou uL v 
9 x 


mat-ullah, JI r that the Court to * : 






Held (fer Mukerji and Ni 


-which a re‘erence under section 18 had been made by the Collector 


had no jurisdiction to go behind the reference and to. scrutinise if : 
the application before the Collector was within time or not, 

Per Mukerji, J.—Yhe. *' date. of the award” mentioned in 
clause (b), Sub-section (2) of section 18 is the date of the filing of 


the award i in the Collector’ s office under section 12, _ 


L L. R. 52 All. 91. 
1929, 
t 


Emperor 


E X. v8 
s Chakrapat. 


— 


o Per Niamat-ulla, Ji —The * date of the award ' isthe date of 
the formal declaration made by the Collector of the amount of 
compensation and of the person entitled to it, 


oi Bara v. Secretary of State jor India (1); Makananda Pal v. 
Secretary of. State Sor India (2) referred to. V . 


In the walter of Goverment v. Nanu Kothare (3) dissented 


from: 
s : + 
S, R. : * 


(1) (1905) 1. L, R. 32 Cale. 605. - (2) 6919) 24 C. W: N. 716. 
i) (1903). La R: 3o Bom, 275. : : 





Criminal Promdure Code— Section 145 ( 4)—Summoning of witnesses 
*amed by parties, if obligatory on Court. 


In a proceeding under section 145 Criminal Procedure Code the 


-. Magistrate did not give an opportunity to C, one of the parties | ‘to 
the proceedings, to produce his evidence. It was contended on. 
“behalf of the opposite party that it was not obligatory onthe Magis- 


trate to assist parties to a proceeding under section. 145. Criminal. e 


Pracedure Code, . 





Held (per Dalal, J.) that the direction ` in clause (à) o of sec- * 
tion 145, Criminal Prócedure Code, to receive all such evidence as 
may be produced by the parties is obligatory on the Court, 

Turapada Biswas v, Nurul Hug (0, distiogulnhed. 


Ée Re. 





u (903) I k R. 32 Calc, 1093. s u 3 vw d Ws : ue 


t. : E pue ES ^ 


bas a building estate owner granted a T — 
ase, in which. latter case as between lessor and lessee 
‘covenants "ran with the. land and jun : 





Soom o ees cares LAW J vat eI 


We are not aware 9 


; “nants she 
E the juris 








‘such | a covenant has been brought against as amsignee of. the land 


. referred to in it.’ 







The Commissioners proposed that the ‘burden of these eave: 


of Parliament v eeu 
-A usual device was “for the “building estate oper to covenant 


-with each purchaser to require later purchasers to enter into similar 


covenants ; the objset of this being to make the benefit. of the 
covenant take effect by way of trust, the building | estate owner 
being trustee, for al! the owners 5 ‘but the difficulty was that the 
covenantee as trustee was a necessary party in any. proceedings to 


enforce the covenants 4. That objection would perhaps | be ofno — 
consequence now, but we may note in passing that restrictive. cove: ue 
nants which are stil iil subsisting relating to building estates and ori- — 
ginally intended to operate by way of trust, though considered of 
dubious eff.ct at the time they were made, would probably be now 


regarded as inferriag a ‘building scheme" G mbien d discussed 


dater) and take effec: accordingly. Se Ae e 
Six years after tae Report of the Commissioners the one a a 
house i in Nelson Crescent, Ramsgate, sought to enforce a restrictive - 
,Covanant in a deed of mutual covenants of 1799, entered into by 


his and the defendant's predecessors in title: sees who 
were owners im fee. R 
nets defendant contended-that as there was. no privity of estate 2 
the covenant did no: 'run with the land' and consequently. was. not 2 
aoran e sa ot te V. s after referring to the fact. 





s cma in aei of ual covenants ‘of 1827 relating to Pittrille Spa. Chel- 


tatam; mentioned i in Schreiber ve Creed (1839) 10 Sim. p. 12. the purchasers 


2 covenanted with the building estate owher to concur ‘in obtaining an Act for 


secyring performance of building covenants. 
ogy, Nicoll. v: Fenning (1881).19 Ch... D, pe “2073 Jaeger Vi Mensiens, Lid, * 
| (1903) 87 L. T. p. 694, per Buckle, ; Schreiber. v. Creed, 10, om i P 3» 
ode fsinnd v. Lever (1863) 146 R. R. 234. i 


Wow * 68 CRUDO M 


fany instance. in which an action at bw upon en 


E 


“Vou eun) ; aismuceve cover ATFECTING LAND. 63 
Po . 


: notices. u B 1848, ie yeaa ‘ater, in the well-known case of 


aiy binding between two. pepe a 
igyonant, it should. be equally enforcea- 


as dr Was. die. pointed. ‘out ‘he - 
d should be able to protect by restric l 


een covenantor and covenante& was not, and is still not, bind- 


Whatman y: een, (d) 47 R, Ro 214. 
; E I 








64n utes oe CALCUTTA LAW. JOURNAM, - x ; en. LIL 


DSU* 









ing on an assignee at the land, buti in eq 
Ü notice of the covenant, he is bound t by it, : 
<o Pat even in equity (if no privity of estate (in. a covenant of 

: an affirmative s mahio, involving the spent. of maur, un not 


Eh if he. actuired with 





^ nant (where. there x was no ‘such privity) did not P run. z : 
Our next topic is to consider what principles can be sicectninsd 
: from decided cases which may help us to decide for whose benefit 
in the particular circumstances a restrictive covenant is intended. 
: In approaching this question, we would observe. that the ven- 
dor's s motive for requiring restrictive - covenants - is. “usually the 
enhancement of the. saleable value of land which he. retains. A 
dictum of Bramwell L. jo runs ; T am ‘satisfied that. the restric- 
tive covenant was not put in for the benefit of this particular pro- 


` perty, but for the benefit of the lessors, to enable them to make the He 


| most of the property which they retained? But though a building . 
i estate owner is usually. an egoist, he is sometimes an altu st who 
: taking a pride in his building estate wishes that its amenities may 
be presetved by all its owners, even after his own interest has |. 
ceased. : pm 
Restrictive covanants may be devided into three e classes : 1 į- oe 
(1) Where the benefit of a restrictive covenant is espel 
. annexed by the covenant to a ides parcel of land’, 12 Prlonging ux 
.to the covenantee. : 
(2) Where the covenanted owns ‘dicho land, bat ‘the 
benefit of thetovenant i is not expressed i in the deed to be annexed ub 
í Renals v. Cowlishaw dine of cases) | CUR Dem 





m Whero thes restrictive covenant. is for the benefit « f 


E * dete e Corporation we otiam sup Bi 
Keppell Baisey, 49 R.R.264. |... 





: x Master v. Hansard, , 4 Ch. Dp, 724. 
at. Cp. Oshorne v. Bradley (1903) 2 Ch. p. 450 Dans a. d Hc bat án thls 
a article the order of classification is not followed, : ee . 
wa This phrase was used by C@zens Hardy M. R in Riig ME  Bickerstag 
poen ats p.320, j 8 
: uu ett *.8/5/ 7 U I UE 


ig * 


Yon E ustaichve COVENANTS AFFECTING LAND, 650. 
z 


Eus 3 5*9 


?" the burden “of a covenant ien. there i is no privity of oste) does 


T on of the covenants to enforce 





1S. Rongi v. Satchel (1903) 2 Ch. p. 221, is ah instance of a re tic 
covenant not enforced | in these circumstances, ce 












66a. THE CALCU ataw JOURNAL. oe {Von Lu 
the form ofa deed poll, sometimes adopted, obviously. fils Within 
‘the: first class of covenants, 
|. As observed by Cozens-Hardy | L. 1, 4 a building scheme i ds s ndt 

l created M the. mere. fact that the c owne : 











ones ^ o Dd p uu 0a 
Whether. in the articular site matances a ‘sale. of land by 






difficult question, uel having regard to. ‘the oe : 
against its implicatior, to the rule when considering. the. surround- 
ing circumstances that conditions of sale are superseded by 
conveyance of the lots, and to the. circumstance. that the con- 
veyances probably stain nothing more. than restrictive Cove. 
: nants entered into with the vendor. ; v 
The princip: e concersing implied building - schemes whera ^w 
is s offered i in lots at auction, has been explained thus, where a ^ 
-vendor retains no land "how can the covenants be for his benefit 
and for what purpose can they be proposed except that each pur- 
chaser expecting | the benefit of them as against. his n ighbours, may . 
be willing on that. account to pay a higher price for his land than © 
sif he: bought at the risk of whatever use his neighbour might pn v 
to put his property to. hes x 
The following summary of the law previously | discussed. is now: 
ds : á SR 
Sübmitted : Beo : 








General Rules, 





(a) Restrictions affecting ‘the user of. land i in equi h but notin 
lw, may $ be a! Py an owner asa burden on bis land. for the no 








Reid x. Blei 1909) ch Sp oo Ie 
17: E.g. ep. Kelly v. Barrett (1924) 2:Ch, 379 (C.A.), and Reid v. Bicher- ——— 
staff, sup. (C.- A), with Western w. Macderiot (1865) L-R. 1 Eq. 499; L. Ro 
, 93 Ch. Bey afi the last case, with Sheppard v. Gilmore, (1887) 57. L T ory 
Tahere the circumstances were very similar. : . wes t à S. se 
a8. c Milbourn v. Lyons (1914) 2 CI® p, 240 (C, Ade DURO 
19. Notifngham Brick and Tile Co. v, Butler; 15 Q: B. D. P 2 
j . + e ups i. : 


: : e 
zx + ae soe 








i kt for valió who acquired: his dando 


; renants not ae build Deden a the .€ovenar t being. expr 
by B's yoonMyande to Whiteacre and. evi 


ants made after aa 1, 1926, ead be Tegistered a 
Act, 1925, 
va Lyons, sup ; London County Council y y! ellen s en (c. 7 
a . Barker (1903) 2 Ch, 539 (C.A,); 1 Sm. Ly Cas. (1929) p. 86 6. 
a. Chambers v. Randall (1923) 1 "Ch. 149. oe 
i Kelly, Barrett, sup, PE i . 

- Torbay Hotel Co. v? Jenkins (192 27) 2 Ch. p, 239; and se 
an Xi, aj by present writer. dt: Rm 

, See P te ees diction p of Collins L. J, 
Los t 
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aes. s S . M 4 
; to his land with the covenantee, who owns. neighbouring lan 
© bis successors in title, but the deed. does not refer to such land the aS 
; covenant will be deemed to ba for its protection, for ‘the personal 





ence in the ‘conveyance to the lard retained. by them, | : The trustees , 
later sold other pieces and the conveyances contained similar .cove- 
nants, In 1864 they sold the remainder of the Milthill Estate. to 
the plaintiffs’ predecessors i intitle, There being no Express assign- 
ment of the benefit of S's covenants the plaintifs cinnot enforce — 
them, Renals v. Cowlishaw (1378) 9 Ch. D. 125 (Hall V.. €): 
ir Ch. D. 866 (C. A.) See alo Osborne v. Bradley (sup.); 
ues v. Brown (sup. Ys Lord Northbourne v. Johnston. (sup. ). In 
the cases cited. the conveyances | did not disclose in any way the zm 
i fact that the covenantee retained neighbouring | land. : B 
4 (2). A sells one of two plots with a covenant by. the purchase 
that no public-house shall bs erected. thereon, but the. covenant is — 
not expressly: aunexed. A can release it or assign the benefit of -— 
the covenant to a particalar puchaser or deal with. the remaining E 
plot as he thinks fit28, i RW Ud 
DEUS o dun m ee 
"a Restrictive covenants reciprocally binding, a virtue of | 
yhat i is known. as a ‘bu ddiog scheme,’ may be implied from the 
surroundin ircumstanceszg, tRough such covenants were not in the 
fact entered ab E : m 
n: The following. circumstances are “essential to a building. S 
; schemes? : im: ; y E 











a6. An executor of. Ene covenantee is nat such assignee " Formby v. ‘Bark ui a 





Whether accavenaet à is annexed t toa. patiaa: patri and. every. part theres l 
of isa question of construction €» Evere ya Remington (1892) 3 Ch. per s. Ru 
29; Nottingham Brick. Co, v, Butler 15 Q. B. D. p. 2695: j Osborne » v Brad. n 


* i e 


: de (1993) : 3 Ch. P 454. (Farwell J. e oe 
: 3o. “Elliston ve Reacher (1908) Ch. p. 384, per fg n and ep. : 
: dsinin gf a oat v scheme Reid v. Bickerstaff (1909) 2 Ch, p. 3 per. oe 
: e ! E 


Ua mos š 


E Vis 
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The: same. may y probably be aidi in rear t to the second or e ; / 
eee where ecircumstánces.- atise Tike those in n Rents y. = 
- Cowlishaw, ; : E 


The third category ( (relating t to > imien buildin g 









‘malous position that a man who Wu made. no pu 
particular person is liable to be sued by that person. aad | 
enforced. against him an obligation into which he has “not : cred, — 
either in fact or with the person who is seeking | to enforce it agde. 
him or at al!, but an obligation by which. he is bound bri the appli- : 
è cation of equitable prineieienn, ' ; 
In the: case of leasehold building estates, where pri 

ates | y of re tictive. Covenants, th 















nas 


espe- 









nants re e brow on ti titles which are not in fact enforceable, 


.— Walter Strachan, 






the | nus The sale x was fixe 4 aud : a 
Fe reum 1927) The proclamato for fe 






the parties. or announcemei he 
al irregularity under order 21, rul€ ¢ go, 


a a | 










. 3929. ue Code, rale 73-8 a 

3 m je. 708: ra 

: Bhlla Mat: Asa à 
me 


i Secretary of State p 





7 latter ‘deena: sélosed t to take ere of the. n 
` no risk-note in the case and the consignment travelled at ‘alka : 
risk, The Courts below disrfissed the suit. ud 
. Held (per Bennet and Iqbal Aknad, JJa that a Railway Com- 
pany. was bound to reweigh a consignment before delivery whe 
demanded by the consignee, in cases where there was no risk-note. 
5 The provisions of the. Contract Act: as regards bailtent applie 
toa Railway Company. unless excepted by. the. Railways. Act or | 
rules under that Act, The above proposition of law, regarding right e 
of re-weighment, was in consonance with section 160 ofthe Contract 
Act and with rule 73 of the Goods Traffic Code, . D S 
Janki Das y. Bengal Nagpar. Railway Co. a 
. . wala v. Indian General Navig stion and R 








Ram ash an : 
wer Ce Lti, (a) = 










diriagitut P d te 
E T ut C 509 i E (a) (917) 41 1. C aij. - 





. | Civit Protedure Code, order 1, rule 9 ; ordir. 34 ^u x 


LL R Ld Al aye * of ceriaia monn as plainti ifs ina suit jor sale on mortgage 
d 1929. dius Adding them as pro-jorma defendants —Limitation Act, er- 
Baldeo Prosad Ud tion A dos : 
Bhola Nath: The plaintiffs who owned only a. fivecainths s share of the mort- 





l gages right: brought a suit on. v the. n. of vAu against the 






cages OF CASES. 


ne. and Ibai Ahmad, JJ.) that in the circums- 
s those other mortgagees should have been added 
i ths suit, anl as they could- get no. 
siog asked against them, section a2 of - 
affect. the case and there would. be: 
order 34, rule r, The plaintiffs 
the mortgage money. " 

shoul] not refuse to add a person, as 
iue his suit would be barred, if he were j 






















Knin (1); Mushtag- Ali s " a 
and. Abdul! Rahman v. Saliman- s Su 







(2) (1914) 25. EC 508, 







o recovery of & sum of money , 

ssory note, dated the 6th January, 1925 B j ; 
i The promissory note was insuffi siently 
* was, mere Badeniesiole. A _ beep of even date. ues 

















ut in consideration of ‘the. dues ofa previous ii 2 xr 
b the defendant in 1923. The lower Court dismissed Wu 

the | 1 he clim to recover the sum due under __ 
on. the h Tany 1928, hens the 













2M eno din" H. ) that where, a i oo 
in: sufficiently neo was inadmissible i in evi-- 











rane us. receipt was budintéltiabis The recital ct 
rds interest amounted to an agreement to paw 09 
be fer was inadmissfole for want of proper us 













t . 3 


TER CALCUTTA Lay JOURNAL, . ooa un. + 





Er 


L L. Re oF Pat. 401, 
A 


dpa. M t l 
pone | Osepess right, if anb sini bun of land ^4 


digas Singh water—Lxtent of occupancy right. 2 m 
Bavi Singh. T was the Malik of a Mouzi Kathia. in wisely there: was a river ue 
which used to dry upin Pous. T brought cy suit for a ‘declaration 
of his rights to jakar in respect of that river as against his tenant 
.B with whom, it was alleged, only the bed of the. tiverewas. settled 
and who had the right to cultivate it during dry season, B resisted 
: the suit and chimed the right of fishery, The tenant. was shown as 
an occupancy raiyat in the settlement pipes d in pie of the 
dispuled: land. - 
Held (fer J wil Aii and Chatterji, J/. ) that à ‘settlement of land, 
<in the absence of express reservation, included. the or to fish 
when there was water on the land, ae 
Hil and Company v. Shtoraj Kai (1) followe: b : : 
- Held further thatan occupancy right could ‘not be acquired i in 
‘respect of Jalkar or fishery rights, But where - the læsa included 
portions under water, the right of occupa ney could extend tothe | 
entire holding. a ee 
* « Jagootindiu y. Prgmath Nath er jut: Bp v. Alam i p 
followed. i DANS 














9/8, R 





(a) (1922) 3 Pat. L. T. $3. (2) (879) ds L R, 4 Cale. ce 
cQ uro t L. R. 4 Cale, 961. DONT 








eru | Appellants failure to file affidavit in $r o2 
«LL R.9 Pat. 408. served on own identifizatio i. 












—m, 


1929, E A section ros. Civil Procedure lispissing ppeal D 
Roe wl al AT Gope | against some respondents, if can be challenged. in appeal. from me ' 
e decree, © 







* Kai Profad Sahu, 


One R brought a mortgage suit against t two ae of defendants, - 


; their witnesses 
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Cia the siens first patty applied for "ies 


















Nortts OF CASES, 








ey were present on the arst. The Couft refused 
fendants and decreed the suit exparte. The 
n appeal! to the District pags who 





st some ofthe plaintiffs respondents: 5 
nst others. He further observed thatthe = 
n Warrant of arrest against theit witness ee 


ien in uini dismissing an appeal V. 
the respondents, which entails the dis- — — 
^ may be taken as a hai in an appeal ae 





ay MEUS 
i an n appeal | from. the exparte. in eds the appellant p -o 









na hs Dobey | v. Ramdhone e Singh m Hunmi v. Asian Oe 
a Dha Hm 













rem Order 33, rule 2—Application to sue “asa 
"ys M contains plaint—CBurt’s jurisdiction to permit —— 
mp to be paid on rejection of application—Efect of the order, © 
plainsiffs instituled a suit in jorma pauperis on the axst Bank of Bihar ue 


6, and $n the aóth June, 1926, the application to sue s. (Sd Thakur Ram *- 
ers was, refused: but the Cout  allgwed the applicants by me e SS Matin, * 


















v same orke to proceed with the suit on payant of 
roth of July, The Couri-fee was paid before: th 
of. action had arisen on n the NE vf ees a 







solia m under cider 35. he 2, Civil "Procedure Code being 
- complete with all particulars was also a plaint, the Court had there- 
| fore, jurisdiction under rection 149 Civil Procedure Code to. permit 
_ the requisite s'amp. to be paid on it within ® certain. date, while 
“refusing such application for a pauper suit, and when the stamp 
was paid tbe unstamped plaint would be takea : have been 
i presented ‘on the oripmald date of filing, 








8. Re i 


Cede of Civil Procedure—Order 9. onde o Plaintif” » whether 2 


1, L. R, 9 Pat. 447: 
tT ay includes“ persons claiming through the plaintif Substitution. of 










1939. (o0 plaintifs. legal representative in. appeal from proceeding ugder 
Gonia t Bhotica > order Q, rule Qo Subsequent suit by such representative in respect of — 
a Thakur feas the, same cause of action, whether barred—T respasyr extracti y 

Singh, minerals Whether acquires title to the mine, — 


mtm 


One G instituted a suit as against T and C for a declamon of 

e «his title to the minerals in a mahal and for consequential reliefs. Bo 
wasealleged the mahal originally belonged to one S. who conveyed it - 

¿t0 Bin P August, roro and B to the present. plain: if G on the Toth 
March, 19:0. Gcontfnded T was a mustagir in respect o 
mahal paying rent to G. When the Government under the Def 
of India Act served a notice during the war on the 

















ee 
wii 
l E to whom” certain shares. were, transferred as also. certain leases given. Bus 
: T by T noone else was present. at. the hearing date, the . rath of. us 
n e August, 1919 and the suit was dismissed with costs to C. C alone 


cud cua was a dn the mica a the abbve leases and conyeya 









2 NOTE oF CASES, 


lS appealed thereupon tothe High Cont. The 


e appeal. was dismissed by the High Court on the 
The present i G i) d this suit on the 





















ether Uh wed. "  phintift " ” as used. in order g, 
..'* persons claiming through the plaintiff” soas to 
instituting a fresh suit in respect of the same cause 


session ‘only a the minerals but pibe no title to the 
: red micerals for the full aang ies unless 


(2) (1837-1888) L. R. 15 b A. 65, 


j-Tininr dying without heir— Holding whether 
Mortgage: by limited owner Effect of. 


e plaintiff landlord roughta suitto recover possession ofa 
on the ground. that the last tenant had died without leaving 
efendant in addition to his claim as an heir also 
y on a ‘usufructuary mortgage bond executed i$ bis 
y the tenant, ‘There was no allegation of any legal neces- 
he mortgage or of the existence oP any custom of transfera- 
ccupancy holdings. The lower Courts only considered” 
on ifthe defendant was an heir and decreed the landlord’s 

n peat by the defendant it was contended before the Highs 





To 









Antica and 
slag ces 


ex e 
. 





e . 


78n THE catcurta Law poen. SE 









Court that he was entitled t to retain possession din Ife 
by the landlord or the tenancy was lawfully determfned, un 4 
Held (zer Das and James JJJ that the right of Xi baderi t to 
resume possession of a holding of a tenant. dying. intestate without | 
any heir could not bs defeated by the limite! 
conveyance in respect of the holding and: that the l 
right to question the alienation on the ground of legal necessit 
Cavaly Vencata Narrainapah v. The Collector of Muslipotami (o) y 
and Garb Mahto v. Khudatjatunnissa (2) followed. a 


S, R; 


(1) (1866-27) 11 M. T. A. 619. | 
(2) (1925) T. L. R, 4 Pat. 774. =. 





Execution—Jadgment-dabio”'s objection on groun of payment made 
AER. va Fat zare within 92 days—Pilition of objection Effect. one uw ji 
aen. “One C, applied on the 18th May 1927 for execution of an in 
Chandi C Charan — talment decree against P, The decree provided that fai 
I” ta pay an instalment, the entire decretal amount would be due at 
Panchanan Pandit. nce, P set up a payment made on the 11th April: 1927 as * bar 
ae to the execution, This was done on the 16th. of June. 1927 andP 
thus informed the Court within ninety days. of. the payment. of the. | 
instalment on the 11th of April. The District Judge he b 
that the payment was a bar to the execution, Oa appea 1 he High - 
k Court it was contended that sub-rule (2), order ar, rule a requi 
a judgment-debtor to &pply for the issue of a notice to the dec 
holdet which had not been done, 































e ; 
Held Ver Jwala Prasad and Desi K iu that where aj jud gm 
i c a * 
: z U* "E 
2 (^ mule pue 
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: so e 
of NOTES OF CASES. 


(ít 1880 5 tions 26, 41 (2) and 102—Cess, assessment of, by 
lle itort—. per! do FOR ener dismissed —Jurisdi:tion of 









a). a K appealed to the Commissioner 
n 102 of the Act but the appeal was dismissed, K 
stitut d the present. suit for a declaration that the 
1 um a wind jote and not liable to assessment 















covery of possession of the dispoled lands and 
ly brought. on trespass, B also claimed a relief 
alternative for assessment of a fair rent. The suit did not 
to a hearing and a consent decree was passed ‘by whieh D 
pay certdin rent and G's tight was denied, * 

e present suit was brought by B against D, for reccvery of rent 
basis of the consent decree, The defence was that the con- , 
ree contravened the provjsions of sections 29 and nA. 
th Bengal ‘Tenancy Act - e 

(per Das, Kulant Sikay and Dhavle, JJ) that a compro-* | 
ree passed in ‘contravention et ethe provisions of section " 





° 79" 


I, L. R, 9 Pat. 524. 


1929. : 

Rai Sabib Kharag 
nier 

Secretary, ‘of Stat 

for Indis i in Counc 


tin 










I. LEN R. gs Pat. 527. 


—À 


3929. 
Ape: 


| Askaran Baid 
we i 
Deolal Singh. 


ett 





“Son: 


LE: R, 9 Pat. 53). 


1929. 


Iz 

Sadu Beliara 
d 

Dibakar Tara. 


° 
* 


sued on the mortgage bond impleading S asa puisne 
dn respect of his mortgage of 1904. S filed a written statem 


? not be drawn im controvergy 1g a mortgage action and, that a defene ; 
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447A, Bengal Tenancy Act, was not a nullity dhd could not be. 


impeached i in a subsequent suit for rent between the - marlies 120 
Ishan Chandra Banikya v. Moomraj Khan (1): followed. 
Surjugsharan La! v. Dukhit Malito (2) not followed. " ' 
Kunj. Behari Chowdhury v. Charan ‘Singh (3) and Chand Genii. 

v. Khub Lai Mahto (4) overruled. l 


Held further, that a decree ut ie “section 11. had: not all the ‘ 





‘elements of a consent decree, hence it could not be set aside by an 


action on any grounc that would invalidate an agreement. 

Held further, that a suit for ejectment on trespass was not a suit ` 
between the landlord and tenant because of an alternative prayer 
for settlement of fair rent ; hence section 147A did not apply toa 
decree made in such a suit, 
SRo oo eS 

(1) (1925-26) 30 C. WENG 949. 

(2) (1912-13) 17. C, W, N. 496. 

(3) 0923) 22. Tad, Cas, 40. 

(4) (1916) 35 Ind, Cas, 445. 





Mortgage—Parameunt ttle, whether can be considered in mortgage — 
suit—Subsequent incumbranzer | having also paramount. ill, E 
whether bound to setup that. tile. ee e 
One B purchased a plot in 192: from one S and. the'plot- origi- 

nally had formed a part of the holding of K, who in 1897 had sı 

the same to S. In 1903 K had mortgaged his entire holding incluc 
ing the above plot to one T. In 1904 S took from K’s son a mort- 
gage of another portiqn of the holding. Ia zorr T's successor: | 
















asserting that he. had purchased the disputed plot in 1897 and h 
did not further contest the suit which was decreed 4 
holding was put to sale and. purchased by the mortg. 
possession in 2918. The present suit was. thereupon in: 
B fof recovery of possession of the disputed plot. on* declaration of 
his title, The Courts below decreed the suit, There was an appeal 
£o the High Court and the suit was dismissed by a single Judge, who - 
“heard the appeal, on the ground that it was barred by n judicata, — 








* There was à further agpeal under the LeftersPatent, e." 


© Held (fer Das and Rowland, JJ:) that a Sparamount title: coud : 








fee . e a 
CO* - NOTES OF CASES, Smo 
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v 














further his failure to seek a decision of the: 
i such a suit would not bar his own suit to pun 


) L L. R. 24 All. 429 PC. 








Spall Cause Courls Act, Schedule 4, Article 35 (i)— LL. R. 9 Pat. 5 
ars a suit. dy landlord against. tenant for recovery of the e 
n boos unlawfully cut. 


ndlord-plaintiff sued the tenant-defendant to recover the 

ertaia bamboos cut from the holding in question on the 
legation that the defendant had no right to appropriate the 
nboos taken from the nakdi land. The suit was disposed of by x 





IL of the P Provincial Small Cause Courts Act did not bar 
i or the Small Cause Court Judge to try a suit by a 


Re am. ; Prosad mier v, Srithavan ‘Mandal (3) «and Doi Rai a pu 
la M Nervan Lal ae not followed. 


(2) (1927) 46 C. L. J. 552. l 
iuc L » $54 (4) (1926) 97 LC, 129. 













viminal Procedure Code, section 162—-Mpprocer—Statement of, to 

e during tamestigation—s Accused entitled to copy. 

-tivogpersons were placed on their tyal under section 4oo of * ue 

adian Penal Céde, Two of them had made statements to the Manmohan Rai 
M d. ghey | were about to give eyidence ate the trial under King-Emperor. 


E E R. g Pat. ; 





*. . 


* 
* e e. 


I. L. R. 9 Pat, 583. 


1939. 
road 


Rai Jaga ish Prasad 


Jamuna. "Prasad. 


sd 


OD Ie Reg Pat, 585, 





P te SNC 
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ection 337 of the Criminal Procedure Code, The®ther accused. UU 





applied for ecpies of the statements made to the we in Wet course - 

of the investigation, i 
: Held (, per Wort J.) that where any of | the ace 

statement to the police during investigation, as 

entitled to a copy of the statement, if the maker of it was about io 

be examined zs an approver, © NE 

$S, R, 






ed had mide a E 











Bengal Tenancy Act, 1885, section 30 (à Holding converted into 
orthara— Vi hetker lable to enhancement of went. 

Three suits for arrears of rent were instituted by the plaintiffs 
and they also claimed enhancement of rent under section 30 (b) on 
the ground of rise inthe price of staple food crops, The holding 
was not producing food crops but Lad been converted. into an 
orchard, The Subordinate Judge held ‘that in these circumstances 
the plaintiffs were not entitled to any enhancement, ; ; 

Held (per Kulwant Sahay and Macpherson, JJ.) that the lands. 
lord was entitled to claim enhancement under section go (b) « - 
the tenant did rot grow food crops upon the holdiog but used it as 
an orchard, nu Me 

Raja Reshee Kesh Law v. Chintamani Dalai (1), followėd. TS 

Jeonath Jha v. Mahanth Bishambhar Das (2) not follbwed. = =o o> 
S, R., 

(a) (1922-233 2; €. W. N. 962, (2) (1927) 8 Pat. L. T. 495; 






*. 





d . 







. ; 
Autrefois convict— Assault in Couri- Punishment jor inietri. ti tim ~~ 
"Subsequent conviction: for assault-—Penal Code, section 228 and | 
| 3455— Code of Criminal Procedure, sections 235, 236, 237; 403. 
-and. 480. ani : 
The petitioner all of a sudden assaulted one. R with ; 
Court room ofa Magistrate "while the latter was conc 
The présiging Magistrate exercising his powers undet | section Lado. 
Criminal Procedure Code convicted the petitioner under section. 228 


Indian. Penal Code, CThereMter the assaulted person R filed acom- 


* plaint and as the result thereof the petitioner was convicted under. 
section 355 Indian Pergl Code. The pefitioner's cogtehtion. "was | 
that he vas entitled to the benefit of autrefois convict because of his. 
previous convicjiog under secjion 228 Indian Penal Code, 


- a * 






| l Bao 
NQJES OF CASES i 









perfon coriaitited: more than: one offence, his trial and 
| nro of. one m such offences was nota bar to on 


nancy Act, 4885, seition g8S—Raiyat and under raiyat, L 
wd by not co-extensine—Section 48, Whether applies, a 
if, "who was the raiyat in respect of a ‘holding of 
ued the defendant under-raiyat, to whom about 10 kathas 
n let out, forejectment, rent and mesne profits for the 
after | the expiry of the term of the Kabuliyat, which, in the 
| Case, was not registered, Both the Courts rejected the claim 
ctment for want of notice and granted a decree for arrears of 
mesne profits « the annual rental reserved. in the Kabu- 
h ppeal before the High Court by the defendant it was 
d that the plaintiff was not entitled to realise rent in excess 
| what he himself paid to the superior landlord, - 
r Das and Kuiwant Sakay, JJ.) that section 48 even 
where the under-raiyat held onlya portion of. the raiyat's | 
and as such in case of an unregistered Kabuliyat the rgiyat 
d mot Tecover more than twenty-five. per cent of the reif which, 
paid to his superior landlord, . 


libuila Atanda v. Badi (1) and Srij, ijan Gazi v, Abdyl Sattar 
followed. 


































id Slo V. Jay Chandra Nati (3) not followed, EO * ; noe 


(2) (928) 32 C. W. N, i650, 
) bu R. 39 Calc. 839. 


pe— go 


possession—T'respasser obtaining possession adversely against L L. 
gue, whether affects the mortgagor, 







dut » , * 
uit by the plaintif morteagor in respect of the mortgaged e cw— 
Dubraj Mahto - 
"ich the possession had been d€livered to the mortga- X 
fendant, a teapasser claimed adverse Possession, the 


as e 
: x * . e 





84s 


L L, R. 9 Pat. 634. 


—Q 


492g. 
Muni Lal Jha 


Ve 
a Nath Sahay Singh, 





* Hindu reversioner for possessson of raiyati land on the death of the — 
-widow, who was dispossessed by the landlord was. not.  goverr bi 
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Courts below dismissed the plaintiff's suit on the ground of liimita- 
tion in view of the defence claim of adverse possessidh, The plain- : 
tiffs appealed to the High Court, ee 

Held (fer Das and James, JJ.) that i in the: ise of possessory 
ee where possession had been delivere norigagee, - 

a trespasser obtaining possession mig : 
mortgagee but not to the mortgagor. 
Tarabai * Dattaram £o followed, 

















disi gulsted, 

S. R, ë do 

(x) (1924) IL: R. 49 Bora. 539. l i 2 i: 
(2) (1899) 1, L. R. 26 Cale. 46c. n. 





Limitation--Hinda widom — Dispossession by andlori-eRenertique, 
suit by—Article 3, Schedule LII Bengal Toman Act or Indian 
Limitation Act, whether applicable, 


One H died leaving his widow L. On L’s deni in 1920 M,. 
as the reversionary heir of H, took possession of the disputed. po- p 
perty, which was -an occupancy holding. M was dispossessed T 
therefrom by N, who was the thicadar of the village holding under 
the proprietor, The dispossession was alleged to have taken placé : 
in November 1923. The defence was that the suit was barred — 
both under the Indian Limitation Act as also. under, the. „special : 
law of limitation under the Bengal Tenancy Act. Th8 Su ordi- — 
nate Judge held that the suit was barred under article 3 of Schedule 
III of the Bengal Tenancy Act as L; was- dispossessed at least in s 
1912 and since then either L or M had never been in possession. — : 

Held, (fer Kulwant Sahay and Macpherson, J/) that a suit by a 
















article 3, Schedule III of the Bengal Tenancy Act but by article 
141, Limitation Ae os i l l 
Held further that the word" dispòasession” in article 3 I 
to the disposseimon. of the plaintiff or of a person clain min l 
him., TA 
Musummat Jaggo Bai v, Utsava Lal (1) and Rinchordas Fen 
dravan Das v. Parvatibai{2) followed. — ; 
« Deo Narayan Sahu v. Ramanand Sahu (3) n not followed, : 
SoBe . ge en 


(1) (1929) 50.C. Le J. 5$; 33 C. W. N. 809 P. C. x "s us 
| A. (2) (1899) I. La R. 23 Bom. 725 P, C. (3 ($n 65 Ind. Cas. an. P 
oe é ; 


4 * 
* .- í . 















4. NOTES oF CASES, 
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: P Y m 
(Code —Res judicata— Previous decision that the issue V Ls Reg Pat. 674, 


ke par ies was Tes s judicata, whether operates as res judi- 1929, 





liability for bess— Whether. res Sanichar 'Mahton 


/— Raja Dhakeshwar 
. Prasad Narain Si 
















s parties, ‘The common defence: was they were 
to pay cess, An isstle was framed if the defendants were 
ay any cess and the decision’ by the two lower Courts was 
as no such ability, - 

the plaintiff again brought three suits in respect of. the 
326 against A, S and C who pleaded non-liability 
as also res judicata because of the decision of 1915. 
urt decreed the suits and the second Court dismissed 


pl intiff appealed to the High Court against these deci- 
appeal | in which S, was the respondent was dismissed 
rule 1 n enit Procedure Code but the other appeal 








ince vof res julia failed and un was liability for cess, 
ere came into existence two conflicting decisions. 

the plaintiff brought the present suit against S for 
d cess for 1327 to 1330. The defence again was that the 
as ` barred as res judicata and further that the question of 
a was in itself barred (as res judicata) by the decision of 
fin rors. —— 
ter Terrell, C, Ji and Chatterji, Jy that a decaiga i in 

jit that the issue between the parties was res judicata was E 
a decision which operated as res judicata ina subsequent 



























Nath Biswas v. Shamsunnessa Khatun (a) and. Sm, 
sa Bibi v. Amjad Ali (2), followed, 

| ther, that a previous decision as regards liability. to pay 
ag? res Mian ina subsequent tuit for cess for diffe- 





Bn 


oO LR. g Pat. 685, 


2 i 1939. 


Ae 
Ram Ratan Prasad 


vs 
"Banarsi Lals 


Ere ME 


* 
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Code of Civit, Procedure, Sections £44, p and. e XL, rule Qo 
—Exe:nution—Saie set aside— Application. for titution. and 
mesne profits—Stclion 144, whether applies— Section Ig1— Order 

l under, u Žether affealable as a decrec — District Judge entertaining 
it apfeal— Second appeal, whether 


got a rent decree against B and. xscuttion ik l 
lands of B were sold and purchased by R, who took. delivery of 
possession on the rıth February 1927. Meanwhile on. the 4th Feb. 
ruary 1927 B had filed an application under order XXI rule go 
Civil Procedure Code for seting aside the sale, which was allowed ' 
on the 29th fune 1927. On the 8th March 19328. B. applied for : 
restoration cf possession and for mesne pwfits. The Munsif dis- 
missed the application for mesne profits as he was not satisfied as 
to the possession having been obtained at all by R and piso because 
no application under section 144 could properly lie, B therelipon 
appealed to the District Judge who remanded the case to the Mun- 
sif. R then preferred the present appeal to. the Het Ceu against 
the order of remand. 
Held (fer Fazi Ali and Dhavle, JJ.), that the provisions of sec- 









tion 144 did not apply toa case where a sale was set aside under — 


order XXI, tule go, and the judgment-debtor applied for restitution 
and mesne zrofits but the proper section to proceed under ewas 
151 Civil Procedure Code. 

Kamlanath Jha v. Mobit Jha (1) and Jai Birhma Ve Kedar r Hath 
Marwari (2) distinguished, 

Held further that an application for restitution was not a matter 
relating to the execution, discharge or satisfaction ofa decree and, 
thegefore, an order und€r section 151 in that proceeding. was not 


Š appealgble ; asa decree under section 47 of the Code. . m 
Held further that when a District Judge entertained an appeal a 


which did nct lie to his Court, a second appeal lay against his deci- i 

sion, : : 
Sagar Muli v, Hira ng (3) followed, 

SRO CENTS 


@) (1923) 5 Pat L, T. 553: 
(2) $1924) LL.R.aPat ro. 





(3) (toes) 7 Pat. L. T. 264- EE, 
* a 
e * * e 
e. -—— 
. vt 
e 
. © * * 
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1. Le R. g Pat. 698. 







24929. . 
:Musammat Phekni | — 





EE E 
, Musammat Manki; 


eere 


















Will arnexed. The application was 
of the deceased testator, The District Judge 
tion | as he was not satisfied that the Will was 
: d. P.appealed to the High Court and after 
ice of notice upon the respondeat P, died. Her heir who: 
rested in the Will applied to Be substituted in her place. ee 
eld (ger Fazi Alb and Chatterji, JJ.) that the heir of the oo oo 

applicant for letters of administration was entitled to be 
d ad « continue. a prozeading in- place of the decsased i 





Bhusan Datta y, _ Manmatha Nath Datta (1), not followed. 
Chandra Clone v. Nani Mohan Banerjee (2), distin- 





eld urthe that a judgment i in probate proceedings operated 


L L.R, 9. Pat. 707. : 
190, auris whether das exciusive— mx 
ind 202-—Duty of the Magistrate to examine coms See 

Bharat Kishore Lal - 
ath, when arises. Singh Deo 





ov IURE 
Judhisthir Modak, > — 















. 
: boi the Inspector of Police to enquire and 
eceipt of that report B was asked to show cause, B 
he report M" net. correct and the Deputy Commis- eee 
ink ha order on the inen that ys en edo = 
The e-— 
» qus 
bd e^ ums 
e * vy 
2 


T might’ S onstilite a | comp laint there - mast be an alles 
tion of an offence and the allegation must be wite a view to 
. actiqn being taken untler the Code, uox DE. ` 


" . o e 








38a 


1. L. R. 9 Pat, 717. 


tt— 


1929. 


Seni 


Musammat Bibi 


Kazmi 


|. Lachbman Lal Sao. 








aenean. 
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pas s 
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Held further that the three alleraatires upon’ whip a Magistrate : 
might take prcceedinis under section 190 of the. Coig s were not . 
mutually exchisive, M 5 Gus 
Held further that the Magistrate was to examine the. come 
plainant on oath only whei he proposed to take. proceedings upor 
the information supplied by the complainant. The. omission to. 
examine the complainant ono th was not an. ‘illegality but an, 
irregularity. pau ra 
hana zal Sahu v. King- Emperor a), not followed, URS 


Q& BR. 
(1) (917).2 Pat. L. J. 6:7. * 
















Negotiable Instruments Aci— Drawer and dawee, the same person— 
Instrument, if bill of exchange— Bill of exchange expressed: Mode. 
paid ty a particular person— No restriction of dransfeglf a: Lae 
liable instrument—Sui? against frm Imprading of members, if 
allowza, 

K instituted a svit against the members of the family | of R to . 
recover R-. 1090 with interest on the foot of an instrament executed T 
on the 22nd June, 1922, in favour of K by R on behalf of a firm of € 
which R was a partner. li was contended the suit was barred by v 
limitatiga asit was payable by the terms of the instrument on the 
arst August, 1922 and the provisions of the -Negotiable Instruments 
Act-did not apply and it could not, therefore, mature on the 24th 
August, that is, 3 days after the due date under that Act, It was ` 
further contended that the drawer and the drawee being the same - 
person the instrument was not a bill of exchange and as the bill was 
payable to K alone and not to bearer or to order the document - 
cotld not be a negotiable instrament, The learned Subordiaate 
Judge dismissed the suit. : 

Held (per Das and James, J/. ) that in a bil of sn under : 
the Negotiable Instruments Act, it was not necessary that the drawer | : 
and the drawee should be two different persons, But where the 
drawer; and the drawee were oe person, he was not s entitled to treat. 

the instrument as a bill of exchange, but the. hold could 

, Capital and Counties Bank v. Gordon (1) follo ed, 

Hels, further, that a bill of exchange expressed tə bs payable 
a particular person without any prohibition: of transfer was a negbti: 
able instrument under E&planation (1) of Section - 1 13, Negotiepia 










*Instruments Act. es 
Held, further, that in a suit aghinst a*irm all. the member of th ° 
rm could be impleaded as defendants, oe |. die 
go Re s | un ; i zx 
n ld [1903] A C. 240. e pou s 
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B. Lo published by the Book que 
Pus 5. j 






, Sinehing adherence to the: UR 
Had we ‘not been Cum D 













ulture ed ciation | in more brilliant colours than what he. das d 
one if he were ope ply to hold a brief for the same, It is no use - 
ing up. the position that the old penal law-of the country was ; 
perfect system or that the wisdom that inspired it was beyond — 
lH comments On the other hand, its imperfections were so very 
atent that it could not be accepted even as a basis for our present — 
tem Y criminal law, ot has peti been the sad lot of me 











pint that we ‘pave been able to come across. in bis. 
he asseris in ,, opposition to De Sen's to. the | 


ot | ake away. trom the merit of the book asa poli, piece ofe | 
h work cA reference to its bibliography will show whaf'a vas? 
he. has. drawn upon for hie informations, A bool? of this ; 
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Y 
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. 8 class of people ido te virtus. on their position of great trust and : 





LTA LAW v jou, "5 Ue LIL 





* 









confidence i in: relation to other sople’s property. is called upon to 
exercise an extra degree of ch and prudence in their dealings 
with the outside world with the result that even a little bit. of 
indiscretion or inattention on thair part might involve themselves 
or the trust property in their hands in. most momentous, nay, even 
terribly perilous, causequences, Therefore, a book. of this deserip- 
tion is immensely useful to them almost. at evary step of their. daily 





life. The great merit of the book is that the rights and obligations —— 


of the officials who go by the names of receivers and liquidatorf$— 
their powers and duties,—have been dealt with i in the book from a." 
thoroughly practical point of view, and in a style which even 
a layman can understand. A book of this sort cannot failto be of > 
great use to the furctionaries for whom. particularly it has been . 
meant, Though, being based on the English Statute and the - 


English decisions, it may not directly be of any use to the Indian ee 


Receivers and Liquidators, still ia the absence of a better local 


publication and in view of the fact that on company matters and 


‘on matters of receivership the Indiin diw closely. follows the Eng- 
lish law, it bids fair to bs of uie even for the people of this countrfl. 


The practical hints and forms given in it will be fouad particularly 


helpful in the offies work of a receiver or a liquidator. The work 
has been compiled with the utmost possible care and. with cone 
siderable insighteinto the fundamental priaciples of law and can. 


. thereforf be implicitly relisd upon., It is well calcalated to. help 


ions. We heaftily wish the publication a suscessfal career r Which i 


and facilitate effizient office work without chances of pitfalls, It is — — 
quite up to date and the distinction drawn by the recent legislation - 


eon the English company law between ‘ Creditors’ Voluntary. Wind- 
eing "Up" and “Members’ Voluntary Winding Up" has all throu 
Been kept in view in the preparation of the notes, The. ge 
the book and its general execution are quite up to one’ 


sit so meritoriously deserves. En 


The Public Demands Recovery Acts of Bengal, "Bihar 7 


7 “and Onissa by M. N. Basu, B. LL. published by*the Law Bock 


Ü s asad 97A Harrison Road, Calcutta, 1939. Price Rep 3. 


The Public Demands eRecovery eict was for sometime - past 


v e going vittoli , botepresented on the Booksellers stalls and Mr. 


<< * "e i2 * 








RENEWS, gw 


jl production i ina matter-of-fact style destitute o 
emic savour or, scholarly pretensions, The book con- 
s notes of decided cases-and many other valuable informations. c 
ted under different heads, Instead of giving the notes of 
es in his own words, the learned author has taken them i in most 
from the headnotes of reports and has thereby eliminated th 
hances of inaccuracy in the statement of law. A book prepared y 
h meticulous care cannot-fail to evoke due appreciation from 
world. Of course, an over-jealous scrutiny may. discover 
. or a fault there, but havirg regard to the fact 
at this | is a maiden venture with. the learned author, 

o not expect bim to be very much conversant with all theo 
niques of book-writing, so as to be able to present a __ 
lamless: production in his. very first attempt, We can, however. uS 
y with confidence that there are indications in the bogk that. with 

he progress of time and the growth of experience? the Igarned 
author will be able to place his handéwork outside the. pale of ad- 
verse criticism. The apparent lack of attention to the typo- | 
aphical arrangement of the book seems to have proceeded from : 
hat the firm of publishers who generally control such ma 
ters is itself a new concern without much did experience 
the line, — ^ r D 
Thg Sale of Goods Act by A. Ramaiya, M, A.sF. R. Econ, * . 
S. (London), published by the Royal Printing Works, Mount Road, DEM 
. Madras, r93o. Price Rs, 3-8. e 5 
.. One notable feature of this book that strikes Tone mos? atethe e * 
very outset is thesincorporation ia it of a mass of informations Qe 
from f variety of sources bringing out fully the inter-relgtions of 

| Act with all other cognate matters, Tais, no doubt, *reflects 
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considerable credit on the d ofa an author, as wel 












ciples darling the ‘Act. 
informed ‘does; sorina ai make ien jer or ise 


list of countries ied by. him may help one in “revising one 
knowledge of geography, or may be ‘sufficient to convince a min | 
of the wisdom of the English Statute, but will. certainly | not. cor 
duce much to better appreciztion of its basic principles. ‘We do 
not, however, mean to suggest for a moment that such informations 
are absolutely without any value ; all that we mearto sayis hat | : : 
they are altogether out of proportion. to the scope of the work, 
Attention to systematisation, love of order, sense of proportion and | Ua 
the idea of general utility are as much necessary for the success of —— 
a legal production as legal knowledge itself. We have, however, not B 
much doubt that the book wil! generally be appreciated. by those 
who may have occasions to make use thereof, The book con: 
mins certain useful appendices a and the usual Notes on Clauses and 
the Select * Committee Repert, as also a carefully. prepared Te 
subjecte index, The general get-up of the book is quite up to mark, aS 

The price of the book, though hot exactly. immoderate, B is evidently a 
a little above the usual rate. | US 































1920, 
amer ails a suit it calling i in question certain alienation. Kamla ae sinh 


i wher, The defence was that the alienation an X a 
Jay c a prior debt incurred to meet the expenses of r rosad, 
The husband of the : 





€ Piori v, Ramdhari Singh (3), 
. P 


R 18 All. 474. (2) (1926). 5d" Mad. L. J. 221. 
16) 1 Pat. Ly d 8n 









imina! Procedure Mtn 122, 123 ond 406 A— Proceedings " 
a i, Sessions Court—Sessions Court, if zonbat tafest L Le Rig, n Me 


e 1929. 
: guis : mt: f Nant 0 MM 
B was s atdered under section rro Cfiminal Procedure Code King-Empgror. : 





a bond of Rs. a500 With four sureties of the like amount * Ue 
Béraik Watendra 
ood behaviour for three years, d he security was not © Nath Singh. — * 
the Magistrate referred his order under section 123(2)¢ TOLL 
al Commissioner, who transferred the matter tothe ° 


Vu ; 

VE d . * *. 

: ë e 
- .' € - 


san 


“OPAL R. 52 AM. 214. 


1929. 
;j wold 
- Emperor 


v 
. Ghasi. 





ofthe resistance of the shehta there could be no 


forward aa sodon with pct to Rin The | 
Judge ereereied the: objections: in Teach or 





Held ( pr Adami and Seront; m `) that the Magisteste alone was 
competent to test sureties offered by the person bound down and ° 


the Sessions Court before which proceedings were referred nage 


section r23(2) had no jurisdiction in the matter, 
Imperaior v, Aliahdino (1), not followed, 


(1 (1911342 Cr. Le J, ate, : : LE 





Indian Penal Code, section 424—Crops nol belonging ta. judgment. 
debtors attached and placed i: in charge of shehna— Forcible removal : 
of crops by the owners, um 
One U had a decree against D and two others, In execution | 

thereof certain crops. were attached and one S was. appoigted. Shehna i 

or bailiff to guard the crops. Gand two others cut and took away 

half the crops inspite of the resistance of the bailiff, who. thereupon - 

lodged a complaint and G and his companions were convicted under | 5 

seetion 424 Indian Penal Code. The plea of the accused was that: 

they. Rad cultivated the crops and they were entitled to remove the _ 
same and tae decree Of U was not against the accused, There s wa 

a reference to the High Court against that conviction, 









Held ( fer Sen, J.) that where certain crops not belonging to the : 
judgment-debtors were attached i in execution: of a decre 
in charge of a s%ežna and they were removed. b 


2 section An Indian Penal Code. — p Ki ae 
" 

u$ R. 

e £ Maea ME * 

: M LU * * 
e * 
* , * a 
P Fi .' e i $ 
r e " 2 
E 
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hodt jurisdiction No objection raised in execution V B- 52 AU, 217. 
F snnt suit to declare the decree a nullity = 1989, 
i us ae ^ Ram Charan Sahu : 
sig ment of two decrees from R and N, who Satik Pon Sahu, 
eclared insolvents.' S gave a discharge as ——  —— 
Judge of the insolvency: Court held oo 
te of the insolvents R and N in respect of the 
ned to S and gave a decree to the. insolvency receiver 
ora certain sum, The receiver assigned the decree to 
, , who attached the property of S, S thereupon brought the 
suit fc a declaration that the decree in the insolvency 
at Beh was ig m and his property was. not 














t L L.R. 52 All. 222. —— 
^ lar. before completion’ “of twelve Jen 192. : v 
Changs ^ character of possession, 


Dhuriati ti Upadhiya | i 





M in 18! put his wife N i in possession of a property. The | : 
ame to be treated as her stridhan gud in 1890, long after incisis Bharos ; 
M she made a gift of the property to her daughtet L 
got E/s name mutated, L continued in adverse possession from * 

1890 o 1899, when N died and L thereafter was left as her sole 
L continued in possession till 1929 when she died. There 

"e ed deed of gift by N in favour of L, — 

slaimed the property as the heir of L's husband alleging 
it was s her stridhan, One R, as the heir of M, contested that 
Hindu daughter's estate only which reverted to the heirs 
last fall owner, The first Court: dismissed the claim and 
oad Court allow ed it, on appeal to the High Court a single 
smissed the suit, There was* a Letters Patent appeal 


p Sulaiman,” A.C. J. and Agendaill, Ja) that wherea * . 
aughter adwersely . possessed the -mother’s stridhan Property 
| the mother’ s life and when me mother died, before the com^ 











96n. 


I. L. R..52 All, 232. 


1929. 
Neel 
jang Bahadur 
v. 
Bhagatram Sheo- 
: prasad. 


—M—7 


XXI, rule go had no application, J then appealed t to the High | 


* 


*.; * 


SELER s2 All, 235. 


SES ti, 
3929. 


, Tumata Sig 
Ses Darshan Singh 
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pletion of twelve years? adverse possession leaving „the daughter " - e 
the sole heir, the daughter's previous. adverse possession ceased 
from that time and the possession was that of a Hindu daughter on Sx 
whose death, the property went not to her heirs but, to that ofher . 
mother, the last full owner. ee 

Varada Pillai v, Feevarstinamnal (1), disinguished, ie P 
S. R UE « 


(1) (1919) 1. L. R. 43 Mad. 244. WE "us mm i 





Civil Procedure Code, order XXI rule 905-Appiication to set aside 
Sale of usufructuary mortgagee's rights Whether maintainable, 
One J held a usufructrary mortgage over a property. n 

obtained a simple money decree against J and got the interest of |. 

Jas mortgegee attached and sold, B himself made the purchase, _ 

J thereupo3 applied for the setting aside of ‘Sale on the ground of 

fraud. The application was not entertained in as much as the 

Court below held the property sold was movable property and order __ 











Court, ES 
Held (fer Mukerji and King, JJ.) that the interest of a usuruc- ` 
tuary mortgagee was immovable property within. the. meaning of 2 
order XXI, rule go and an. application to set aside aucgon se of 
such interest for fraud was maintainable, | P 
Karim-un-nissa v. Phul Chand (1) and La! Umrao Singh ys tal ao 
Singh (a) distinguished, Paresh Nath Singh v, Moleceeat Chatto. E 
padhya (3) followed, * uv 


s. h. : - d 
(1) (1893) 1. Li Ra 15 All, 134. 
(2) (19247 1. Le R. 46 All. gt. 
(3) (1901) 1, L. R. 29 Cale, 1. 











APAR by duds fo süit to abide by the tiem P a pre : : 
Effect wf 4 


One T brought a suit against S for recovery. p poss c don as A 
mesne profits. In the first Court he parties agreed th 


-abide by the statemene of one B. Accordingly a date* » wa fix i or 
Pado: d Lis statement, $ thereafter submitted a ‘Petition Hat. a 
* 

"T" E XE" 





























‘NOLES OF CASES ogn vt 
d to T he would not be bound by B's statement, The 

n enquiry and came to the conclusion that B was not 
f T. The Court thereupon proceeded to take B's 





n ta n one of the parties intimated that he no e i 
: bibet jo do so, it was open to the party to. resile from his z 
nent, . 





d Singh Y, e Jatwar Singh (1) distinguished. 





4) T LR, 46 All, pe. : 











, Act, Section Hi» estoppel when truth was accessible 
ransfer of Property Act, section g1,— Ostensible owner—Trans- 
feree should exercise reasonable care, 1929. 


L L. R. 2 All. 248. 


em a 
One C usufructuarily mortgaged one anna share of a village Muhammad Shan 
in 1867. A six pie share of the same village was usufruc- Muhammad Said. — 
ortgaged by C and his sister-in-law to Jin 1568. In. oo TT 
Js name came to be recorded in the revenue papers as owner 
throug’ pisake, In 1893 the equity of redemption was purchas- 
ed byB. In 1902 J made a sub-mortgage to S. In 1904 B applied 
ection of the revenue papers and prayed that J should be : 

or das the mortgagee and not owner but B's petition was ro 
and he was referred to a civil suit, No suit was instituted 
In 1914 J's heirs executed a sub- -mortgage in favour of M 
and with that money the mortgage to S of "1902 was redeemed. In 
Js heirs renewed the mortgage of 1914 by taking further 
ce. In 1923 B sold toS one anna out of one anna six pies 9. 

hare, S thereupon brought tbis'suitfor redemption of —— 
the mortgage. The suit was resisted on the ground that it was 
der section 41 of the Transfer of Property Act and also 
a obnoxious to the provisions of section 115. of thé Indian 
ae Act as S had made a declaration in 1902 and 1904 that 
owner. of the property. ° 
er. Sen and Niamat-ullah, JJ.) that where truth was * 
ya party, tite plea ‘of estoppel gupor representation, as* 
section 1 115 of the Evidence Act, was of no avail, œ 
d dud that section 41 of the a Transfer of Byoperty Act dfa 



















8a m THE CALCUTTA LawøJouRNAL. _ . 


not appie to 2 case where the transferee had not’t ke: 
. care to ascertain the nature of the transferor’s title | 

ostensible owner was not in possession with the consent ob. the real 
. owner, s i : ' 


OS R 





E Le R. g2 AN, 252, Succession cert Wirate— Il « can be granted to a member of a joi 


Hi 
1929. family, 2 
Banwari Lal One K died possessed | of certain shares. ofa limited Company. 
Maksudan La One B applied for a succession. certificate, which was necessary to 
— obtain the dividends of the above shares, B Stated in his applica: 


tion that he and other persons whose names were shown in the 
column of relatives (sons and grandsons) of the deceased were mêm- 
bers of a joint Hindu family with the Hecensed, Nobody took 
exception to the application, : 


Held (ger Mukerji and Bennet, JJ.) that there y was no em baro 
to the granting of a succession certificate toa. member of ajoint _ 


Hindu family who got the property by right of survivorship and not 
as an heir, ; NO 





$& R. : EIN 3 Mees 1 


oy Vestib d 


: L L. Ri go. All: 263. Criminal Foai Code, section 526; iie ( 6A Jom Costs af frbolu. 





— € application jor transfer Local Government, if entitled, . 2 
ik — X along with several. others were on their trial before. a | Magis- 
Emperor trate under section 420 of the Indian Penal Code, They had" applied :- S 
E Kanwer Sen. to the High Court under section $26(1) for the transfer of their case D 


to some other Criminal Court as they did rot “expect a fair trial i in 
a >» the Court whee the caine was ee 










Y . 
. : 
* and gods o 
D "The ‘Goverament Advocgte thereupon moved the High Court 
0 .* for recovery of costs from the applicants, cee z 
* o. 
MEE x : . Held (ger Bays, King and Sem, JJ.) that the word “ perso" nin 
à clause (6 A) of section %26 Criminal Procedurę Code ‘included the, 
: Bocal Government and therefore, where an application for transfer : 
e. : ES 
. .7* 9 * * 






























+e ONOTRS OF CASES, — 
8 High Court because It was frivolous, the Local 
ng the application was entitled to get costs. 





Us fructuary mortgage — Subsequent charges on. 1, L. R. sa Al 
id— Covenant not to redeem usufructuary mort di». : 
ng subsequent adyantes— Jf bindin us 

d ? Wi 7 ^ alie T Slagh 


Ram Nandan, 






hot a suit for redemption of a mortgage relating to 
scupancy lands executed i in 1886, for Rs, 299-15, L offered 
ayment of that sum, The defence. was.L never 
edeem and*there were two later transactions between 
ch. took place in 1893. and. 1898 and those deeds 
te additional charges or mortgages on the same 
contained a covenant that the amount due there- 
paid as a condition precedent to the redemption 
usi ructuary mortgage of 1886, 
6 er Mukerji, King and Niamat-ullak, JJ.) that although a 
mortgage of an occupany holding was operative being 
nature ofa sub-lease, a subsequent mortgage or charge on. 
im holding, whea the tenant had already parted with posses- 
void i in law, | he 








: Treated. by. the eee mortgages, the acini 


ising to pay the subsequent advance es as a condition 
mption was’ v inoperative, | : 











j anies (dd. section ¢-—~Association for business, grofits to be LL 
applied to charity —Necessity of Registration, 


R, 5 All, ss. 





* 





tion of more than 29 persons was formed with the 

that a business should be started and the gain. thereftom. 

be pent for the education of the children of the caste to 
mbers belonged. The money was also to- bg spent on 

charitable ‘purposes and if any surplus was left, it:was to be 

d by the members... 

: me the ie of the business and after: him: tis, 








cation. was not carried out and a large s stm 
a in "the hands of P,' Qe other nembers wanted a 


4 co o£* . 
dece à . " e 
oM . e 9 ^) 


* 








x share i in the posis after accounts and broagt 
contended that the sui: was not maintainable a 

not registered, | ; 
Held m Multi and Niamat-ullah ; 













^p prod might be put. 
$ R, : 
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P rane —]f satisfies conditions T order XL, FW 









I. L. R. $2 All. 325; Matter P ps m 


1929: 


BUM T a town Baier bringing out à new proczssion’ ‘called dui du € 
E. Pipan "E Muharram, The Sub-Divisional Officer intervened and an agree- 





mént was signed, The -Mahomedans, however, conte ded that it 
was not a representative agreement, They, thereu io ) 
suit. asking for a declaration of their right to take E the 
procession every year, The lower Courts decreed the e ui 
second ira High Court. dismissed the suit, 






importance to ‘both communities, . 

Held (per Griwwoed Mears, C, J. and. P f ) that hin th 
valuation ef the appeal, was small. but, the matter involve d wat 
genet in 















ud ou Y. “bal (a) aad Bhusi Rai v. Ganesh 
distinguished; 













2)1.L.R.43 Alle St. (2) (1925) L L, R. 47 All 78o. - 
nd. Cas, 202. © © — (4) (1927) 25 A. L; J. 793. 








Moto a died but amounts not allocated — Whether valid LAR, ga All 368. | 


1939, 
Ghazahfar fat Husain 
a, Amadi Bibi, | 


: personal expenses of the mutwali inda a 
ch of the wagifs three nephews and 
on the extinction: of their lipes to 
There was soms delay in the enutation . 










re in tha estateon the ground of intestate ici r 
ted the waqinama, by virfue of which A was in 
alias invalid, | The suit was dismissed by both 
i e 
må H oppak: i “i . 
. $ 





isic ledication in respect of 
sharita'sle purposes wüs n i js u^ the ground of 












| farther; that the mr (peni a where Where: was delay in | 
“character of the eee B" 


P 
ds: i 
i. 


| "Musharraf Begin Y, Sth : 
8, R 


(1) (1300) T.-L, BR, 23 All. 255, du ) (4928) t LR ; 
(3) A, L R 1925 Oudh, 301. de (19:8) LL R yi All. 400g 











fega). i shed Unifersity career, - 
joined the “High Court 2 1914. as a member of the 
kil Bar. He had the usual strugele of a junior and for. some- 
served as a lecturer in the Bang ba nd for a, few - 
Uem he wasa Professer in the Univ iy Law Collage. By dis. 
L8 DN vA ind ry ‘and devotion to duty he soon made his*mark and neguireds 
a Fines in the qeu front ragk ae the profession in the Criminal. 


. x ga \ ^ : 
























His mdr death at the age of 39 is mourned by 
ditisa matter of lence rast that such a promising career 
ded so soon, 













memory of. Mr. Mrityunjoy Chatterjee 
nch and the. Bar when reference was müde 







r minal cases, There was tantiy any important 
án n which he was mot engaged on one side or the: 



















: tand | chasmidg Pa B and a bri: Fes * 
had caused a gap which i it Would be difficult to fili, 


1 (Mr, N. N. Sircar) said that the death of 
a distinct. Toss” to the legal profession, Introduc- 
the Advocate-General said that he knew the E 
l yhood and he was watching his career ^ ed 





and was much impressed by the ski and * US 

he had led his cases, The members of *the Bag 2 200 

ndly feeling towards him and his presentment of the cases. SEEN E * 
and accurate, It must have been fourd that he wa$ , x * sU 
practitioner, There was hardlya criminal case of . qe 


d recent ; years with which he was not associated and to 
2 did not do full justice, - His cheery temperament. was 2 
t asset in winning the enteen of ts Clients” and the meni bent Y 


: "vo. 


xó4h 









“a [Vor ri 
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the profession, He was sure that their Lord hips would piss him E 

much. PUE 

As one knowing him and his family, sil sir ‘Divedanind Sarba- 
dhicary, on behalf of the Incorporated Law Society, he had the + 
highest opinion of his sterling character and undoubted abilities, 
His success iu. the profession was. as remarkable as dt was. well : 
deserved. He lived less years ‘than some of them here had been in , 
practice and ‘it wasa great blos when tioy found .young lives so 
frequently passing away.” i 

Qn behalt of the Judges the Chief Justice eid: eM. 

Lean assure you | that the Judges - shave Jearnt of the death of 
Mr. Mrityur?oy Chatterjee with the greatest sorrow. Though he had- 
reaped the reward of his great abilities by the enjoyment, of. a large 
practice in the Criminal: Courts, he was still ayoung man ‘and we tre 
very sorry indeed tha | should have been so 


very short, w : appr 











had fors some penis aadared thë libnr ota a very exten va praci 


in n what i is perhaps the. most: cisely o of all Mat work, =i 








of pesca bat for ient labous r 
facts I fsar there is no-room- for doubt that continuou 'overwo 
sand strain are among the causes of bis sany Beuth. cu 





ont nt ind: epuitaous: fo iuo uttermost, He ‘had a logi | min 
aand hisfsense of perspective and proportion could bs relied upon. 
his c clients not t merely with Soils but wiih ee 












seek ‘are well aware that h 

pd, by his juniors. at the Bar in particular to hom; he was 
always kid, helpful and considerate and whose interests he would: 
do his best to safeguard. evgn ata. sacrifice to himself. I cannot 
awoid the reflection that the year that is now » closing has hada 
, heavy hand upon us, sparing neither our younger ranks,- ngg our. 
* most gifted, nor our kin¥liest friends. We would express our sincere 
gondoleace to-his family, in particula to his wife and mother, and | v 















n 08 —" , Necess aries —Zf include money advanced p, Vg, SAIS A 





P we 
of 5 minors being very old left the, — ee 
" Mahmad Ali | 
te in thè hands of his son H.” Y. CINA 
f government revenue in respégt  ChinkiShan, 
E uv © a ; 
; * ? + 





rotin 






Vot. LIL 





e $ 
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of the minors? property, w hen the Tahsildar came to aich: the pro 
o perty; H executed a promissory note in favour of who advanced 
the necessary sum. to save the | minors’ prop: rtie from. Sale. D 
brought a suit against.thé mino. anc 
amount. The first Court decree 
the” minors were not liable, T 
nt at the: transaction an 














H. The minors appealed to the High C Pra 004 
Held (per Niamat-ullah and Bennett, JJ.) that | money y iyani E 

by creditor to save a» minor's property from. sale for arrears. of e 

"Government: revenue was recov: able from ie minor's estate as. it” 








came within the scope of. the 
the Contract Act, 








-LL R. 52 All. 385 


discharge within one year.-of their 
, amounted to over Rs. 6000 and they 
putting i heir petition - 

some zemindary piopeity and house 








iR as 426. Moris ig 
c ortguge— Proper J orm af deore; 
"do. 


tfe Phool Kuari 





»* 


| Bhagwan Das. 


End 






ar e as a puisne mortgagee of a po: | 
. @ ni : 1 













ined a money decree againts and i 
perties were purchased by R, who was a stranger 

R was resisted by S, when the former went 19... 

hereupon. filed an amen under order an oc 












maintainable. i 
i Ali JI. ) that an appli 
ot a proceeding relating. t 
isfaction of the decree. 

Lal (1) ang Haji Abdul Gàgi v. Raja 






rola- : , 








btor. and oa 
















stranger auctio 








appedlable. — 
i ur Bh $ 


oat Bhagi- a 
mathi Kuar 





4 Narsingh. Narayan A decree "ar arrears of rent was abialoed 
x Singh. 17th February 1923 and o the gth Februa 


eee’ 


1996, M applied for 
pat ia. oe ihe defen- 








"oam amendmert ot the decree. ee was r 






g Kultoant Sahay: and. Wort, 77.) that the executing 
" Court was not entitled to consider the validity of the ‘amendment 
or whether the decree apart from the j amendment was s, cas of ^ 


y. 


M A DM (1920) 34 Cal. L, fi 397: 
S are us. T A `) (1911) L L. R. 36 Mad. 135. 


* 








tained a ‘decree and in. 
purchased it himas 












he pl a! of limitation but the 
twelve Tes of the. date ot 





oo Pitambar Mahapatra v v: diligam Lal (4), Aminuddin Munshi 
* uv due Bibi ( Juni Pis Sarkar v. Pulin ose 





limitation was taken. 
cond appeal booted 


5586) (1916) 21 Cal. W. N. 976, $1 
8 Go17) 2 Pag L. J. 567. . 
oF B. 

















* 2 "s 


the Coux was bound to 
v Sealy ut if it’ was not XU 


r whether entitled to subrogate— 
ssert priority, effect of. 













Brijmohan Singh 
^ Dulhan Singh: 













not arrear r of rent of. each 
he rent ll. into arrears 


ist December, 1919, 
; i certain. TO to* 






d Ross, JJA) Gi) that B had a first 
inama enforceable at the end of aj 





an Singh. Chait Mayan Singh a) ollowed,. 
aly a second mortgage. and he pad only 


rer create any dificulty whatsoeye 
i mention them: with a’ view to their 4 





dia 





without any Teason fot it. In- section a6 I (i), the expression ` 
"lease or simple. mortgage" should be. broken. up into 2 sub- 
sections Me m lease; (i) sirnple. mortgage, and the tare a 









ud vith or. bearing on sub-clauses (i) and fi, It shoal be * 
removed from sub-section m (6) and placed in an. independent sabes 








ct from entertaining a a 
E the subject raakte of ag ta applied 














. pression “ any UN aged ; 
text. apd | becomes anomalous, 
sh pow proceed to discuss the defects i 
regpirermore serious consideration, 
i (To be continued), 


-*- Saig 








